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The arbitral systems continue to evolve in response to society’s
needs and new developments are anticipated in several key areas. One
of the ex_pected reforms is the recognition of the right to designate for-
eign nationals as arbitrators. Such a change is long overdue and there
seems to be a growing awareness of this need. This would involve a
revision of the existing Uniform Rules and, more importantly, the
ad(?pt.lon of practical steps toward implementation. Another ,issue
which requires attention is the procedure for setting aside arbitral
awards.‘Several commentators favor an arbitral, rather than judicial
n.ae.chamsm that would enable the arbitration court to revert to its po-'
sition before rendering the award. A third possible area of future de-
velopment is the unification of rules concerning the enforcement of
nwn.rds,_ hopefully to be adopted by a regional convention on the extra-
territorial validity and enforcement of arbitral awards.

) Publication of arbitral ds can serve beneficial First
it wi.ll greatly improve the selection process. One of the moat el.!’ect;ve ways of
judging the qualities of a prospective arbitrator is to atudy the awards he has
rendemd. Second, it will contribute to the quality, i and dictabil

ity of arbitral adjdicatin. Arbiratons froquently espend iderable efforta in
p'mvl ing proper reasoning for their awards. Their lrnnl i i ig-
nificantly to the development of the law and be nut.horiy::ivn:. :7:::: l:fu :w"i‘n
the ltufiily developing field of international commerce. Third, the knowledge
that their awards will be published and read by others will encourage arbitrators
to be most diligent in the discharge of their tasks. Fourth, the publication of
nyvard- 'mll add greatly to the acceptability and status of international commer-
cial arhitration.

Smit, The Fut I i 1 itrati *
o ure of International Commercial Arbitration, 2 Wesr's Int’L L. BuLL. 6

BILATERAL INVESTMENT PROTECTION TREATIES:
COMPARATIVE STUDY

T. MODIBO OCRAN® \/ { ‘

I. INTRODUCTION

The potential role of foreign investment in domestic economies is
universally acknowledged in national and regional development plans
and economic policy statements. Many states, particularly in the devel-
oping world, view foreign investment as a means of releasing and aug-
menting domestic resources. The objectives in seeking such invest-
ments include the search for investment capital for industrialization;
establishment of productive capacity, especially in the key industries;
generation of employment and impartation of technological skills to in-
digenous people; utilization of domestic resources; processing of raw
materials for export-import substitution and export promotion; and
the removal of regional imbalances through rural development.' Trans-
national corporations (TNCs) presently constitute the main vehicle
through which direct foreign investment finds its way into other coun-
tries and, most importantly, into the developing nations. Thus, coun-
tries and regions in which foreign investment plays a potentially im-
portant role have come to focus on the issue of TNCs. Indeed, this
subject has become increasingly important in the international commu-
nity, causing the United Nations and other world bodies to hold a se-
ries of conferences and to sponsor a host of resolutions and draft con-

*  Professor of Law, The University of Akron School of Law. LL.B., B.L., University
of Ghana; M.L.1., Ph.D., University of Wisconsin.

1. G Mzizr, LeapING Issuks 1N DEveLoPuENT EcoNoMics 131-66 (1964). There is a
great deal of literature dealing with the pros and cons of foreign investment as a tool of
Jevel

t. Thus we a whole spectrum of arguments, from Rostow’s dy-
pamic theory of production to the exp of the dependency theory. This article
skirts the ideological t and the desire of many nations to receive invest-

ment. See generally Ahiakpor, The Success and Failure of Dependence Theory: The
Experience of Ghana, 39 INT'L Ore. 535, 637 (1985); J. CarLssoN, THe Limits To STRUC-
TURAL CHANGE: A COMPARATIVE STUDY OF FOREIGN DIRECT INVESTMENT IN LIBERIA AND
Guana 1950-1971 13 (1981); INTRRNATIONAL INvEsTMENT (J.H. Dunning ed. 1972); Doe
Santos, The Structure of Dependence, Am. EcoN. Rev. 231-36 (1970); Bornschier, Mul-
tinational Corporations and Economic Growth, 7 J. Dev. Econ. 191-210 (1980); AG.
FRANK, CAPITALISM AND UNDRRDEVELOPMENT IN LATIN AMERICA (1969); Foster-Carter,
From Rostow to Gunder Frank: Conflicting Paradigms in the Analysis of Un-
derdevelopment, 4 WorLD Drv. 167-80 (1976).
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ventions aimed at tackling the problems associated with the operations
of these corporations.® While it is theoretically possible to discuss for.
eign investment without reference to TNCs, and while foreign invest-
ment can take place outside the framework of TNCs, there is an acs-
demic as well as a practical justification for focusing on TNCs in the
study of organizational and regulatory aspects of foreign investment,

The preferred scale and pattern of foreign investment and trans.
national corporate activity differ from country to country and from one
global region to another, depending on the prevailing socio-economic
and political philosophy. Despite these differences, most states now
have strategies for both promoting and protecting foreign investment,
Those strategies include the use of incentives, guarantees and tax ben-
efits, as well as the creation of a fairly protective legal regime for such
investments.* In the past, national and regional interests have been
crucial in determining the specific types of arrangements to deal with
foreign investment.

Some of these arrangements are unilateral in character;* others are
bilateral, and still others assume regional and interregional dimen-
sions.* This article will discuss one particular form of bilateral arrange-
ment, namely, the investment protection treaty, which is the most ex-
tensively used bilateral format, although investment insurance
agreements and double taxation treaties also feature prominently.

Traditional principles of customary international law affirm the
standard of treatment most favored by the capital exporting countries,
that is, the payment of prompt, adequate and effective compensation
in the event of expropriation or nationalization. Capital exporting
countries have never felt fully secure under this norm, because on some
occasions when certain capital-importing states were called upon to
make adequate reparation for their expropriatory measures, they have
questioned or rejected the validity of the traditional principles.® Thus,
the use of treaties or other international agreements for the protection

2. Ocran, Interregional Codes of Conduct for Transnational Corporations, 2 Conn. J.
Int"L L. 121, 126-28 (1986).

3. See generally INVRSTMENT REGULATION AROUND The WorLp (Hammer od. 1983);
THE LAw or TRANSNATIONAL BusiNgss TRANSACTIONS (V. Nanda ed. 1984).

4. Ocran, The Legal Framework of Foreign Investment in Africa, 12 U. Zampia LJ.
1-37 (1880). Promotional or preventive involve the legislative or admini ive
machinery of only one state, the host or home atate, or the investee or investor state.
E les of unil | ar are the national investment codes found in host

states, and the provisions on tax credit and tax deferral found in tax codes of home
states, /d.

5. See generally Ocran, supra note 2.

6. See, €2, 3 G. HackwortH, Dic. or INT'L L. § 288, at 661 (1942 & photo. reprint
1973) (oil dispute between Mexico and the United States).
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and insurance of private foreign investment has been given much im-
r the last sixty years. . —
petusTi(::epurpoee of this article is to analyze the main trend:hm ‘bll::s
eral investment protection treaties by focusililg lon S(t)l'l:lei::uesei l:ssper_
i i The author will place the )
such treaties typically cover. wil R0 LR e en o
ive” before presenting a study of provisions >
:f:;:: ebetween 1970 and 1986. The study amtliyu; ‘sile_cl:ltei :;attl;:
i i i 1d which illus
arious countries and regions of the world ch illust e
t‘:ll.i‘f)fl::rtrnt approaches existing between countries Wlt; dlgemg euiti:(l)osg;
it i i ic systems. Treaties -
cal or political orientations and economic sy! e, T o lation.
to reflect north-north, sout.h-south,' and no
lﬁw: To illustrate the latter point, a bilateral .tr_eaty between tl:e
;Jn‘i,te‘d States and Germany may differ in its provisions ﬁ%m' ; .tre:ng
j il and India, or between Britain
on the same subject between Brazi , X an and
i «“ " relationships. The study
ana, thus reflecting these “polar” re ) st ©
eBx:tlsnvivne:,treaties contracted between geographically and politically di
verse capital-importing countries.®

II. MaIN TyPES oF INVESTMENT PROTECTION TREATIES

A. Forms of Agreement

i i tection is the
t ular method of bilateral mvestlpent pro! on
wncTutieol:?f clc))on‘:mercial treaties which include integral provisions on
investment protection. In the Anglo-American wo(;l(;i th.eset _treﬁt:%scagg
! i ion
ly known as “Friendship, Commerce. and Naviga
ct:elzz?e:n ’%‘hese treaties may be traced to earlier ef{o:ts(})y ts}?::g(;f :ll::
jor e i i ize international trade
major economic powers to h.beFahze in{ p e through e
imination of national restrictions and other forms 4
::'li’::i:itli?:l)l which had previously hindered the flow of goods and capi
te frontiers.” ) ) ]
tal a;‘rCo;Is t?:atiesr, as the name suggests, deal with three major subjects.
First, they may formally establish friendly relations betyveen tv{o sover-
eign ;mws, such as by providing for the exchange of diplomatic repre-

i lly, H. STRINER & D. VacTs, TRANSNA-
- ch general persp , 80€ g y,
nZuuF;);::L Prosuems (1986); L. Henkin, R. PugH, 0. SCHACHTER &];-l. Sn;.:‘é %::):;_::1;
MATRRIALS ON INTERNATIGNAL Law (1980); D. VAGTS, TRANSNATIONAL Buani A tus
(1986); C. FuLpa & W. ScHwaRrTz, CASES AND MATERIALS ON R.muuﬂor;‘ ommnm w
'l'lONu: m: AND InvRgTMENT (1970); H. JacksoN & Davev, Cases aNp Ma
Economic ReLations (1986). o

l‘:MSl::o\:I:::ro;lodem Treaties of Friendship, Commerce and Nauvigation, 42 MiNN.

. l%& N 3 . . .
L9R'VB:'):|;::” (Bilale)ral Investment Protection Treaties: An E:;I?An?:xtn&otl; otll-l':
Evolution and 'Sianiﬁtanu of the U.S. Prototype Treaty, 16 NY.U.J. Int L.
1, 2-6 (1983).
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sentation. Second, they often deal with the security to be accorded to
commercial and investment activities of nationals of one contracting
state in the temtory of the other contracting state. Finally, they may
include provisions for freedom of navigation and free access to ports
and internal waters of one state by the vessels of another state.

The FCN treaties, which are heavily utilized by the United States,
have dramatically changed in both form and content over the years,
They are now characteristically more specialized, tending to leave con-
sular, tariff, and income taxation problems to separate agreements. In-
creasingly, emphasis is placed on the establishment and protection of
investments, and occasionally the title “FCN” is even dropped in favor
of a “Convention of Establishment.”** Since 1945, the United States
has concluded more than twenty-five such treaties, in which the other
contracting parties included all the EEC countries, other European
countries, Japan, and a large number of countries in Asia, Africa and
Latin America.?* The United Kingdom has also concluded several
FCNs which are generally referred to as “Agreement for the Promotion
and Protection of Investments.”* When Switzerland is a party, FCNs
are generally entitled “Agreement for the Reciprocal Promotion and
Protection of Investments.”*?

The Soviet Union sponsors agreements known as “Treaties of
Friendship and Cooperation,” but which, unlike the United States
agreements, scarcely deal with foreign investment issues. These docu-
ments refer only briefly to the expansion of “trade and maritime ship-
ping” under principles of mutual benefit and the most-favored nation
treatment.'* Although titles of the U.S. and Soviet treaties are similar,

10. See, eg., Convention of Establishment, Nov. 25, 1869, United States-France, art.
16, 11 US.T. 2398, T.LA.S. No. 4825. .

11. See Walker, supro note B; H. Steingr & D. VaGTs, supra note 7 at 619-20; Berg-
man, supra note 9; Sachs, The “New" U.S. Bilateral Investment Treaties, 2 INT'L Tax &
Bus. Law. 192 (1984); Coughlin, The U.S. Bilateral Investment Treaty: An Answer to
Performance Requirementsf, in REGULATING THE MULTINATIONAL ENTERPRISE NATIONAL
AND INTERNATIONAL CHALLENGES (1983).

12. See, eg., Ag for the P! tion and P ion of I ts, June 1975,
Egypt United Kingdom, 14 LL.M. 1470 {bereinafter Egypt-United Kingdom Agreement];

t for the P tion and Protection of Investments, July 1975, Smgnpore
Umted Kingdom, 18 LL.M. 581 [hereinafter Singapore-United Kingdom Ag
t for the Promotion and P ion of Inveltment.s. Feb. 1980, Sn Lnnka
Unn‘.ed Kingdom, 19 1.L.M. 886 [hereinafter Sri Lanks-United Kingdom Agreement};
for the P tion and Protection of lnvutnwnl.s Dec. 1980, Pbilippines-
Unn‘.ad ngdom, 20 L.L.M. 326 [hereinafter Philippines-United Kingdom Ag 1

13. See, eg., Ag t for the Reci ) P: oti and Pr of Investmenl.s,
Sept. 23, 1981, Sri Lanka-Switzerland, 21 I.L.M. 399 [hereinafter Sri Lanka-Switzerland
Agreement).

14. See, eg, Ag ¢ ou Friendship and C

P

tion, July 1, 1971, Union of So-
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the Soviet treaties are generally more political than economic. The
closest Soviet approximations to the United States’s FCN treaties are
the USSR “Trade Agreements.”’® An agreement on investments initi-
ated by the People’s Republic of China is entitled *“Agreement on the
Mutual Protection of Investments.”**

In some instances, the topics or issues normally covered under
traditional investment protection treaties are instead covered by in-
vestment guarantee or insurance agreements, which generally focus on
different issues than protection treaties. Thus, in treaty provisions
dealing with substantive areas of investment promotion and protection,
it is also appropriate to refer to such investment insurance agreements.

B. Scope of Application: Establishment Rules

The treaties typically define the kinds of investments protected by
their provisions. They may apply to all lawful investments belonging to
nationals of contracting states,'’ or they may cover only investments
made after the effective date of the agreement.'®

The coverage of the Philippines-United Kingdom Agreement
(1980) is limited to investments qualified for registration and duly reg-
istered by the appropriate agency of the host government." The Singa-
pore-United Kingdom Agreement (1975)* includes a similar provision
stating that the investment must have been specifically approved in
writing by the investee state.* The United States-Rumania Agreement
(1975)** provides that the establishment of investments in each other’s
territory shall be in accordance with the applicable laws and regula-
tions of each state.*® Similar provisions also exist in the USSR-United
States Trade Agreement (1972)* and in the Egypt-United Kingdom

viet Socialist Republics-United Arab Republic, 10 LL.M. 836 {hereinafter Union of So-
viet Socialist Republics-United Arab Republic Agreement).

16. See, e.g,, Agreement on Trade, Feb. 21, 1875, Guinea-Bissau-Union of Soviet So-
cialist Republics 14 L. L.M. 943 [bereinafter Guinea-Bissau-Union of Soviet Socialist Re-
publics Agreement).

16. See, e.5., Agreement on the Mutual Protection of Investments, Mar. 29, 1962,
People’s Republic of China-Sweden, 21 1.L.M. 477 [hereinafter People’s Republic of
China-Sweden Ag; t)

L7. See, ¢.4., Sri Lanke-Switzerland Agreement, supgra note 13, art. 2, para. 2.

18. Philippines-United Kingdom Agreement, supra note 12, art. 2.

19, Id.

20, Singapore-United Kingdom Agreement, supra note 12.

21, Id art 12,

22. Agreement on Trade Relations, May 1975, United States-Socialist Republic of
Rumania, 14 1.L.M. 673 [hereinafter United States-Rumania Agreement].

23, Id. art 4.

24. Agreement Regarding Trade, Oct. 18, 1972, Union of Soviet Socialist Republics-
United States, 11 LL.M. 1321, art. 6 [hereinafter USSR-United States Trade Agree-

]
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Agreement (1975).%

The Belgium-Indonesia Investment Guarantee Agreement of 1972
(Belgium-Indonesia Agreement)™ contains a rather comprehensive list
of both tangible and intangible investments which are considered in-
vestments for purposes of the agreement. These include movable and
immovable property as well as any other rights in rem, such as mort-
gages, pledges, and similar rights.*” Shares or other types of holdings
are also considered investments, as are debts and rights to any per-
fqrmance having an economic value (copyrigbts, marks, patents, tech-
nical processes, tradenames, trademarks and goodwill), and concessions
under public law (including concessions to search for, extract or exploit
natural resources).®

The France-Zaire Investment Guarantee Agreement of 1975
(France-Zaire Agreement)™ also includes a non-exclusive list of catego-
ries qf property which are considered investments. Items specifically
mentioned are movable and immovable property, and all other proprie-
tary rights, such as mortgages and liens, that are acquired or consti-
Puted in accordance with the legislation of the country in which the
investment is situated.® Other items mentioned include equity inter-
ef;ts in companies and other analogous interests; industrial property
rights, patents, brands or trademarks and intangible business assets;
concessions granted by public authorities, including concessions for the
Prospecting and mining of minerals; and finally, any debt claim regard-
ing the aforementioned property.® Like the Belgium-Indonesia Agree-
m‘en‘t, n.ot all types of property are defined and/or listed. Despite this
distinction, the language used in both agreements is intentionally
b.l'oad and primarily serves to lend some assistance in determining eli-
gible z?nd ineligible types of investment. These provisions ensure that
there is no guarantee of an “open door policy,” as they define which
types of investments are covered or protected with respect to either the
type of investment activities in which an alien may participate, or the

me!n]. Done P ; to the Ag t on Basic Principles of Relations, May 29, 1972,
Union of Soviet Socialist Republics-United States, 21 LL.M. 756 [bereinafter USSR-
United Stetes Ag t on Basic Principles of Relations]

25. Egypt-United Kingdom Agresment, supra note 12, art. 2.

?6. Agreement on the En t and Reciprocal Pr jon of I t
{(with protocol), Jan. 15, 1870, Belgium-Indonesia, 843 U.N.T.S. 18 (bereinafter Belgium-
Indonesia Agreement).

27. Id. art. 3.

28. Id

29. See C ion on the Pr ion of L ts, Mar. 1, 1875, France-Zaire, 986
U.N.T.S. 243 [hereinafter France-Zaire Agreement].

30. id art 1.

31 Id
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nature of controls to be imposed on the admittance of investments.
Most developing countries have enacted investment laws or regulations
which exclude foreign participation in certain sectors or subsectors of
the economy.”

Finally, the treaties generally provide reciprocal treatment to na-
tionals of contracting states. In treaties where one nation is in the
north and the other is in the south, however, this reciprocity appears
1o be more theoretical than practical, since the flow of investment is
decidedly unidirectional.

III. ProMOTION, PROTECTION AND TREATMENT OF INVESTMENTS

While the treaties contain general provisions aimed at both the
protection and promotion of investments, the protective aspect tends
to be given the greater emphasis in these instruments. Thus, the
Egypt-United Kingdom Agreement imposes a duty on the parties to
“encourage and create favorable conditions for investment by compa-
nies of the other . . . .”* The United States-Rumania Agreement** in-
vites companies and economic organizations of each party to establish
representation in the form of subsidiaries, business agencies of the
state and other such organizations, in the territory of the other.*® The
USSR-United States Trade Agreement (1972),* which was executed
pursuant to the more general USSR-United States Agreement on Basic
Principles of Relations of 1972, provides the same access to business
organizations for each contracting state.”

Three basic standards of treatment of foreign investment, which is
viewed as an aspect of alien property, are found in investment protec-
tion treaties. These standards, which are also prominent in interna-
tional economic law, are “national treatment,” ‘‘most-favored-nation
treatment,” and the so-called “international treatment.” Combinations
of these standards, in particular the national and the most-favored-
nation treatments, are also common.

National treatment requires that the treatment accorded by the
investee state to alien investors should be as favorable as that accorded
to nationals of the homse state in like situations. Ironically, the advo-
cates of national treatment often object to what may be termed ‘“re-

32. See generally Hammer, supra note 3; Ocran, supra note 4.

33. Egypt-United Kingdom Agreement, supra note 12, art. 2.

34. United States-Rumania Agreement, supra note 22, art. 4.

35. Id.

36. USSR-United States Trade Agreement, supra note 24, art. 1.

37. See USSR-United States A t on Basic Principles of Relations, supra note
A,

38. USSR-United States Agreement, supra note 24, art. 6.
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verse national treatment.” This situation arises where the treatment
accorded by an invesiee state to its nationals is less favorable than that
fwcorded to alien investors. Under reverse national treatment, the alien
investors should accept the lower standard. This is an impl,ication of
:;::ectc:)luo dc:ictrine, dv:hichhoppoees any preferential treatment for alien

stors and regards such speci i i i
investors and re z‘ axds pecial lggal regime for aliens as creating a

The capital exporting states, anxious to claim the hi
two standards for their nationals, insist on the so-called ‘};:\gt:i:lago;ha‘;
law standard.” This standard advocates the application of minimum
standards of international justice, including fair treatment, free access
to t!:e courts, general respect for human rights, and adequate and ef-
fective comp.ensation for expropriation or nationalization of foreign
property. This approach seeks to evaluate the prevailing national stan-
dard qf treatment in light of the “civilized” treatment of aliens under
t!xe minimum standards of international law and the principles of na-
tional .Justlce. Beckett unabashedly stated the position of the capital-
e;pomfxg na!.ions in 1931 when he wrote “the minimum would be
hlgifer in a highly developed European country than in a sparsely in-
z:t:'ag and only partislly developed territory in [say] Africa or

In contrast, the most-favored-nation treatment theoretically de-
mands that treatment accorded by the contracting states t,oyeach
other’s natlox}als should not be less favorable than that accorded hy
them to nationals of any third state. In practice, this means that
wher}ever one contracting state signs a more favorable agreement with
a 'thll‘d state, the nationals of the other party to the first agreement
will be‘neﬁt from the new, more favorable terms, either automatically
or subject to certain conditions. As noted above, the most-favored-na-
tion standard is often used in conjunction with the national treatment
standard.

Closely related to a discussion of the national and th -fa-
vored-nation ‘standards is the issue of discrimination. This igs::eosp:)::s
several questions. First, does a commitment to national treatment bar
a st.ate fl:om according any form of preferential treatment to its own
national investor? Second, does the most-favored-nation clause impose
on a state the duty to accord to the nationals of the other contracting

39. H. Stringr & D. VacTs, supra note 7, at 332, 562. For i
: T8, y 3 3 recent affirmations of the
Caltfo Doctrine, see the Latin Amarican resolution presented in Oct. 1972 at the 12th
:‘:ug:i l::n t.hle( UNCI‘:]L ‘Trade and Development Board in the course of a debate over
enneco ationalization case. U.N. . 3
b iy naliza N. Doc. TD/B/SR.330; TD/B/421 Annex
40. BeckETT, 17 GroTius Socurry TraNaacTIONS 175, 179 (1931).
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gtate all the benefits that the former might wish to confer on its neigh-
bors or members of its regional economic unions? Finally, can an inves-
tee state impose differential taxation based on the nationality of the
payor? The lack of universal answers to these questions accounts for
the exceptions to provisions on non-discrimination encountered in
some bilateral treaties. The United States-Rumania Agreement, for ex-
ample, provides for national as well as most-favored-nation treatment.
Business representations in each other’s country must be established in
accordance with standards no less favorable than those accorded to
companies of third parties.*!

The France-Morocco Investment Guarantee Agreement of 1975
(France-Morocco Agreement)*® states that each contracting party shall
allow and encourage investments in its territory by the other con-
tracting party.** The agreement requires, however, that each con-
tracting party accord just and equitable treatment for the invest-
ments.** As with agreements under eligible investments, productive
investments must also receive prior approval of either contracting
party, in accordance with its legislation, provided that they contribute
%o its economic and social development. This language seems to indi-
cate that prior approval is required only in limited circumstances.*®

In the Egypt-United Kingdom Agreement, investments receive
“fair and equitable treatment,” and enjoy full protection and security
in each other's territory.* The agreement states that the management,
use, enjoyment and disposal of investments should not be impaired by
unreasonable and discriminatory measures.*” It contains both a most-
favored-nation clause, and a national treatment clause.** Finally, the
agreement does not oblige a party to extend to the nationals of the
other the benefit of any treatment which it may have extended to its
nationals or third parties by virtue of the formation or extension of a
customs union, free trade area, common external tariff, monetary
union, or of any international agreement on taxation, or of any domes-
tic legislation.*®

The Singapore-United Kingdom Agreement is gimilar in its provi-

41. United States-R ia Ag supra note 22, art. 1.

42. Ag t on the Reciprocal P ion, E: ag and Guarantee of In-
vestments, July 15, 1975, France-Morocco, 1036 U.N.TS. 335 {hereinafter France-Mo-
rocco Agreement].

43. Id. art. 1.

44. Id. art. 2.

45. Id. art. 3.

46. Egypt-United Kingdom Agreement, supra note 12, art. 2.

47. ld.

48. Id. art. 3. The agreement also contains appropriate exceptions. See id. art. 7.
49. Id art. 7.

RIS



&';.’ by
J3F%
Gy as
—4€J’U)
[0}
22’1 04
0 (‘2
20 €2
rnaz
n g
§w~<
R B
\‘:_‘:\J
SN R
§-‘: =
N2
[ =
Q1
X

410 N.YL. Scu. J. INT'L & Come. L. {Vol. 8

sions to the Egypt-United Kingdom Agreement, except that it provides
more explicitly for the preferential treatment of nationals of the cop.
tracting parties. Each state may accord its nationals preferential treat-
gent 80 long as this is provided for by law and the differing treatment
is made applicable to all non-nationals in similar situations.* The
Philippines-United Kingdom Agreement (1980) provides for most-fa.
vored-nation treatment, but not for national treatment.®

] The Sri Lanka-Switzerland Agreement (1981) imposes on the par-
tleﬁ the duty to accord fair and equitable treatment to investments
originating from each party, and to give full protection and security to
such investments.* In addition, it provides for national treatment as
well as most-favored-nation treatment, and allows for preferential
treatment arising from customs unions, bilateral agreements for the
avoidance of double taxation, end similar international economic
agreements.®®

The China-Sweden Agreement® provides for most-favored-nation
treatment, but makes no similar allowance for national treatment.® In
the United Kingdom-Zaire Agreement of 1970 (United Kingdom-Zaire
Agreement),* each state undertakes to accept business establishments
from the other in accordance with the principles of non-
discrimination.®”

Under the Belgium-Indonesia Agreement (1972), protection for in-
vestments requires the execution of some admission procedure which
commences on the date of the granting of admission.* At a minimum,
the extent of protection guaranteed must equal that enjoyed by nation-
als of any third etate (a most-favored-nation standard), and must not
be less favorable than that recognized by law.*

IV. NATIONALIZATION AND COMPENSATION

The national assertion of the principle of permanent sovereignty
over natural.res?urcea often stands in sharp conflict with the reluc-
tance of foreign investors to accept certain forms of control. The most

50. Singapore-United Kingdom Agreement, suprc note 12, art. 7.
51. Philippines-United Kingdom Agreement, supra note 12, art. 4.
52. Sri Lanka-Switserland Agreement, supro note 13, art. 3.
53. Id. art. 4.
54. See People'a Republic of China-Sweden A
56. Id. art. 2, pars. 2 s b supra note 16
56. Ag on G ial and E
Kingdom-Zaire, 804 U.N.T.S. 286.
57. Id. art. 7.
58, Belgium-Indonesia Agr
§9. Id. art. 1, pars. 3.

ic Cooperation, Mar. 18, 1970, United

supra note 26, art. 1, para. 2.

1987} INVESTMENT PROTECTION TREATIES 411

prominent form of control is arrangements for the progressive transfer

" of ownership to the host state or its nationals. If this conflict remains

unresolved, the state usually turns to nationalization as a last resort.
Indeed, developing countries often regard nationalization as a means of
recovering their natural resources or securing ownership of foreign-
owned property. Although international law generally recognizes the
right of a state to expropriate foreign private property as an expression
of its sovereignty, there nevertheless exists a wide divergence of opin-
jon as to the implementation of this right. Bilateral treaties executed
in various parts of the world reflect many of these differences.

Western capital-exporting nations generally advance the tradi-
tional position which seeks to impose severe limitations on the right to
nationalization. The traditional doctrine dictates that if a state de-
prives an alien of its property, claims arising therefrom are interna-
tional in character and may appropriately be adjudicated upon by in-
ternational tribunals. The rule that nationalization gives rise to
international responsibility is part of the substantive rules of the inter-
national law standard already discussed under general standards of
treatment. Furthermore, nationalization is proper only if it is done for
a public purpose, non-discriminatory in respect of aliens, and accompa-
nied by prompt, adequate and effective compensation.*

An alternative view of nationalization, arising from the Calvo doc-
trine and advocated by the third world and the Eastern bloc, argues
that national law should determine the conditions for the legality of
nationalization, and the courts of the nationalizing state should have
jurisdiction over any related claim.®

An equally controversial idea is that compensation, as it were, is
part of the definition of lawful nationalization. Some states hold that
the absence of compensation does not render expropriation illegal, and
that such a measure remains lawful for all purposes, including transfer
of title, since it is for the nationalizing state to determine the appropri-
ateness of paying compensation.**

60. Anglo-lranian Qil Co. (United Kingdom v. Iran), 1952 1.C.J. 93; Marguerite De
Joly De Sabla (United States v. Panama), United States and Panamanian General
Claims Arbitration 216, 6 R. Int'l Arb. Awards 358, 366 (1933); Norwegian Shipowners
Claims (United States v. Norway), 1 R. Int'l Arb. Awards 309 (1922); Oscar Chinn
(United Kingdom v. Belgium), 1934 P.C.LJ. (ser. A/B) No. 63 (Dec. 12). See generally
THE VALUATION Or NATIONALIZED ProperTv In INTERNATIONAL LaAW (R. Lillich ed. 1972).

61. For an account of the progressive development in the new trends, see Adele, In-
ternational Law and the Property of Aliens: The Old Order Changeth, 19 MALAv L. Rev.
175 (1977); see also UNCTAD Res. 88 XIIL.

62. See Seidl-Hohenveldern, Communist Theories on Confiscation and Expropria-
tion: Critical Comments, 7 Au. J. Comp. L. 541 (1958), Compure Sri Lanka-United King-
dom Agreement, supra note 12, art. 5.
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tion is clear and unmistakable. The France-Morocco Agreement!o*
mandates that the contracting parties authorize certain transfers of in-
vestment properties, namely “net real profits, interest and dividends
accruing to investors, . . . who are nationals of one of the two coun-
tries; royalties and loan repayments derived from validly concluded
contracts; {and] proceeds of the complete or partial liquidation of in-
vestments.”’” The Agreement further stipulates that the rate of ex-
change of these transfers shall be that in force on the day of the trans-
fer on the official exchange market of the country from which the
transfers are effected.’®”

VI ApPLICABLE LAw AND SETTLEMENT OF DisPUTES

Two aspects of dispute settlement exist under bilateral investment
treaties. One aspect is the settlement of disputes between the con-
tracting states arising from the interpretation, application, and imple-
mentation of the treaty. Such a dispute may be initiated by a con-
tracting party either on its own behalf, or on behalf of its nationals
under the doctrine of espousal of claims. No matter what form it takes,
we are faced with an inter-state dispute.

The second aspect is the settlement of disputes directly between
the foreign investor and a contracting state, based on an alleged breach
of particular provisions of a bilateral investment treaty. Initially, these
are not inter-state disputes, although they may end up as such if the
state of the foreign investor eventually decides to espouse his claim.

:/\ whole gamut of procedures exists for settlement of disputes in-
volv.mg at least one international legal person, ranging from the diplo-
n'mtlc methods of negotiations, good offices, mediation, and consulta-
tion (inquiry), to the adjudicative procedures of arbitration and
judicial settlement.”® Not all the procedures are available to each of

105. See France-Morocco Agreement, supra note 42.

106. Id. art. 6.

107. Id.

_108. “Negotiations™ describes the administrative process which provides the parties
with the opportunity to discuss, adjust and settle their differences upon terms proposed
by one of them, with or without the involvement of third parties. Negotiations are not so
much a description of a specific procedure for disp lement, as the provision of a
forum for frank discussion of the conflicting issues.

. ‘:Good offices” deals with a mode of settlement in which a friendly third party as-
sists in »ﬁndinz an amicable solution by bringing the parties together for negotiations and
suggesting in g ] terms the fr k for a settlement, wi itself actually par-
ticipating in the negotiations or conducting an exhaustive inquiry into various aspects of
l.!w dinpuu. With “mediation,” the third party, as under the good officee procedure, as-
siste in bl:inginx about an amicable solution, but goes beyond good offices by actually
participating in the negotiations and directing them with suggestions aimed at a solution.

1987] INVESTMENT PROTECTION TREATIES 417

the two basic types of disputes discussed in this section. Some of them
are more appropriate to inter-state disputes than to disputes between
the state and a national of another state. This point will become more
evident through an examination of the actual provisions of the treaties.

While arbitration and judicial settlement procedures are most
often employed, arbitration is particularly popular. Essentially, the ad-
vantages of arbitration over judicial settlement are that arbitration is
speedier and less costly, represents the decision of persons informed in
the techniques, usages, and problems of the particular trade or busi-
ness, rather than that of generalist judges bound by laws and prece-
dents, and generally affords a means of securing jurisdiction over the
parties when consented to in advance, thus eliminating troublesome ju-
risdictional problems and permitting selection of the place or forum of
the hearing in advance.

The composition of the international tribunal or body for the reso-
lution of conflicts under the above procedures is generally determined
by the investment treaty or other prior agreement of the parties, by
agreement on the declaration of a dispute, or by the provisions of the
statute or convention under whose procedures the parties had agreed
to submit the dispute. In the case of arbitration, a procedure is often
outlined in the treaty itself as to the appointment of arbitrators, in-
cluding the umpire or third-party arbitrator, what happens if one party
refuses to appoint the parties or their respective arbitrators, and if
they both fail to make the appointment.

A. Disputes Between Host State and Foreign Investor

Although investment protection treaties are executed between
states, it is quite common to find provisions conferring on foreign in-
vestors, as third-party objects, the right to seek redress against a con-
tracting state for violation of rights recognized under particular trea-
ties. The forum for such redress may be either domestic or

Under the procedure of Itation,” (or inquiry) tbere is a voluntary or compul-
sory submission of the dispute to a third-party forum with power to determine the law
and facts in respect of the dispute, but without the power to issue decisions or judg-
ments. Under “conciliation,” there is either a vol y or pulsory submission to a
forum with power to issue decisi in of the dispute referred to it, accompanied
by the freedom of the parties to reject or accept the decision. Under “arbitration proce-
dures,” there is a vol y or pulsory submission of the dispute to a forum applying
such rules of law and procedure as are agreed upon by the parties, with power to make
binding decisions or awards against the parties. Finally, under “‘judicial settlement” we
have a voluntary or pulsory to a per and regularly-staffed hi
ery, applying generally established rules of law and procedure, with power to make bind-
ing decisions in respect of the dispute.
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international tribunals. These private, third-party, procedural rights
are found in both municipal and international law.'® Historically,
there have been a number of such provisions, even though these mea-
sures proved futile or at best were rather limited in scope. Examples
include the International Prize Court, envisaged in a convention of
1907, which never came into force;''® the Central American Court of
Justice, established in 1907 and diseolved in 1918;*'' the temporary
Mixed Arbitral Tribunals, envisaged by the Peace Treaties of 1919-
20, and similar tribunals established after the Second World War.!*
Moreover, the Convention on the Settlement of Investment Disputes''¢
enables private foreign investors to have access to international ma-
chinery for the settlement of their disputes with investee states.''
However, states are generally very reluctant to confer such procedural
capacity on private persons. In the area of international arbitral tribu-
nals, whose jurisdiction is largely consensual, this option is sometimes
adopted. Moreover, some states habitually confine dispute-settlement
to their domestic tribunals.

The settlement of disputes between states and investors, however,

109. See generally Geneva Convention on the High Seas, Apr. 29, 1958, 450 UN.T.S.
82; International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993
U.N.TS. 3; International Covenant on Civil and Political Rigbts, Dec. 16, 1966, 99
U.N.TS. 171; Int tional C on the Elimination of All Forms of Racial Dis-
crimination, Mar. 7, 1866, 660 U.N.T.S. 195; The European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, Europ. T.S. No. 5 (1950).

110. See Convention Relative to the Establish of an I | Prize Court,
Oct. 18, 1907, 2 AJ.LL. 174 (Supp. 1908), 206 Parry’s T.S. 216; see also MANUAL oF
PubLic INTRRNATIONAL Law 511 (M. Sorensen ed. 1968) {hereinafter Sorensen).

111. See C: for the Establishment of a Central American Court of Justice,
Dec. 20, 1907, 2 A J.LL. 231 (Supp. 1908), 206 Parry’s T.S. 90. See also Sorensen, supra
note 110.

112. Such tribunals were cailed “Reparation Commissions” and were established to
hear and decide individual claima for damages arising out of the First World War. See
Treaty of Versailles, June 28, 1919, 1919 LL. Documents-Naval War College 3, 92, 225
Parry'’s T.S. 189, 287 (with Germany); Peace Treaty of St. Germain, Sept. 10, 1919, 1920
LL. Documenta-Naval War College 19, 73, 226 Parry's T.S. 8, 61 (with Austria); and
Peace Treaty of Trianon, June 4, 1920, 1920 LL. Documents-Naval War College 187, 215,
6 L.N.T.S. 187 (with Hungary).

113. See Con on the Settl of M Arising out of the War and the
Occupation, May 26, 1962, 6 U.S.T. 4411, 332 U.N.T.S. 219 (establishing the Supreme
Restitution Court and the Arbitral Commission on Property Rights and Interests);
Agreement on German External Debts, 4 U.S.T. 443, 333 U.N.T.S. 3 (establishing the
Mized Commission).

14, C ion on the Settl of Inveatment Disp bet States and Na-
tionals of other States, adopted Mar. 18, 1965, 60 A.J.I.L. 832 (1966), 575 U.N.T.S. 159.

115. Id. at 893, 575 UN.T.S. 159 (established the International Centre for the Settle-
ment of Investment Disputes).
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is not to be viewed only, or even primarily, in terms of access to inter-
national tribunals. Indeed, even when the investment treaty provides
for access to such a tribunal, most investment disputes will be submit-
ted to a domestic tribunal. There are at least three reasons for this.
First, a contracting state may have taken steps to incorporate into leg-
islation the relevant provisions of a bilateral treaty whose violation is
alleged by the foreign investor. In that case, if the investor is suffi-
ciently confident that the domestic courts will be found impartial,
there seems to be no problem with the investor, as a juridical person
within the investee state, and perhaps on the strength of the “national
treatment” standard, suing the state directly for infringement of do-
mestic legislation. Second, where the treaty provisions have not been
incorporated into domestic legislation and remain essentially as a rati-
fied treaty, there could still be a basis for the investor to sue in a do-
mestic court, basing his case on an alleged breach of an international
rule of law recognized under the national constitution as one of the
applicable sources of law. Third, even if the investor has little confi-
dence in the impartiality of the domestic adjudicatory system, he may
be compelled to commence his case in a domestic tribunal under the
doctrine of exhaustion of local remedies.

It is well settled that remedies provided for in the legal system of
the host state must be exhausted before international proceedings are
instituted. This rule also finds expression in several bilateral treaties.''®
Its function is to give the respondent state the opportunity to do jus-
tice by conducting its own investigation and adjudication. As a conse-
quence of the local remedies rule, if the alien fails to institute proceed-
ings or to appeal within the required time after the commission of the
alleged wrong, he is precluded from having his case heard by the inter-
national tribunal.'"?

If the state espousing a national’s claim under any applicable do-
mestic law or investment protection treaty pays an indemnity to that
national, the doctrine of subrogation generally confers on that state

116. See generally Amerasinghe, The Exhaustion of Procedural Remedies in the
Same Court, 112 INT’t & Comp. L.Q. 1285 (1963); Mummery, The Content of the Duty to
Exhaust Local Judicial Remedies, 58 Au. J. INT'L L. 389 (1964); H. STRINER & D. VagTs,
aupra note 7, at 283-88.

117, See Sorensen, supra note 110. The rule cannot be invoked if there are in fact no
local remedies to exhaust, due, for ple, to a provision of d tic law prohibiting
suits against the gov in the gory of cases to which the alien’s claim belong.
Even when such remedies exist, the rule does not apply where they are obviously futile
or manifestly ineffective, due, for ple, to obstacles in d tic law or p dure, the
existence of precedents which could have required the appellate courts to decide against
the claimant, and adverse circumstances of fact such as interference by the government
in the judicial process. /d. at 588-90.
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any rights or claims which its indemnified national had against the in.
vestee state. Moreover, the latter state must recognize the validity of
such an assignment.

In contrast to the choice of domestic or international forum is the
choice of law. Surprisingly, little logical connection exists between the
two, and therefore the parties to investment disputes must determine
which legal standards will be used to judge the substance of their dis-
putes. Generally, if bilateral investment treaties expressly stipulate the
applicable law, they stipulate either the law of the host state, the law
of the home state of the investor, the law of a third state, a model law,
or public international law. Even if the parties select one of these op-
tions, however, there is nevertheless a presumption in favor of domes-
tic law.

The capital exporting states tend to display an unwillingness to
subject the investment of their nationals to the local laws of the devel-
oping capital-importing states, whose legal systems are often regarded
as capricious and unstable. The host states, in contrast, resent the ex-
tra-territorial application of the laws of the home atate, or of a third
state, and regard it as undermining their legal systems and national
sovereignty. Since the territory of the host state constitutes the place
of establishment of the investment project, that state tends to regard
its legal system as most closely connected with the transaction, and
therefore the natural choice as the applicable law. International law is
often irrelevant to the resolution of substantive issues involved in the
disputes between foreign investors and the host state. In sum, this di-
lemma calls for a balance between the protection of the rights of alien
investors and the exercise by the state of its sovereignty.

Also relevant to this discussion are treaty provisions on dispute
settlement and applicable law as they relate to states and foreign in-
vestors. For example, in the USSR-United States Trade Agreement
(1972),"** corporations of the contracting parties are encouraged to
adopt arbitration as the appropriate method for settling disputes.’*
Reference to “corporations” in the Soviet system necessarily drags the
state into the dispute settlement process, for commercial corporations
are generally designated as agencies of the state. The relevant provi-
sion of the Agreement further provides that such arbitration proce-
dures should be held under the Arbitration Rules of the Economic
Commission for Europe (1966).*° Also, the arbitration procedures
should normally designate an appointing authority and a forum in any

118. USSR-United States Trade Agreement, supra note 24.
119. Id. art. 7, para. 1.
120. Id. para. 1{a).

1987) INVESTMENT PROTECTION TREATIES 421

country other than in the United States or USSR. The corporations,
however, could always agree to adopt any other form of arbitration. A
corporation established in one state enjoys the right to appear before
the courts of the other, and such right is to be the same as any other
conferred on a corporation of a third state.’® Finally, this agreement
does not contain an express provision on applicable law.

Provisions similar to the USSR-United States Trade Agreement
can be found in the United States-Rumania Agreement (1975), except
that the corporations or business organizations are encouraged to use
the arbitration rules of the International Chamber of Commerce (ICC)
rather than those of the EEC.'** Like the USSR-United States Trade
Agreement, the United States-Rumania Agreement contains no express
provision on the applicable law.

Under the Egypt-United Kingdom Agreement,'** each party con-
sents in advance to the submission of legal disputes to conciliation or
arbitration under the International Centre for Settlement of Invest-
ment Disputes (ICSID) Convention, which gives direct access to indi-
viduals, whether natural or legal persons, in their claims against a
state.'™ In the event of a dispute, the state and the company con-
cerned may resolve the conflict through pursuit of local remedies. If no
agreement is reached within three months, the complainant company
may then consent in writing to submit itself to the juriediction of IC-
SID, after which either party may institute the appropriate proceed-
ings in the manner provided for under the Convention.'® If there ia
disagreement as to whether conciliation or arbitration is the more ap-
propriate procedure, the affected company chooses the most desirable
alternative. It should be noted that once a dispute has been referred to
ICSID, either by the state in espousing the claim of its national, or by
an aggrieved company, no state has the right to pursue the dispute
through diplomatic channels unless either the Centre itself decides
under its rules that the dispute in question is not within its jurisdic-
tion, or the state-party to the dispute fails to abide by the award ren-
dered by an arbitral tribunal.'*

The Egypt-United Kingdom Agreement includes a specific provi-
sion on disputes relating to payment of compensation in the event of
nationalization.'”” That provision confirms the right of access of the

121. Id. para. 2. .

122. United States-Rumania Agreement, supra note 22, art. 8, para. 2.
123. See Egypt-United Kingdom Agreement, supra note 12.

124. Id. art. 8, para. 1.

125. Id.

126. Id. pare. 2.

127. Id. art. 4.
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affected company to the domestic tribunals of the expropriating state.
In effect, the affected company can request a prompt determination as
to whether the expropriation is in conformity with the domestic law of
the expropriating state, and whether the valuation of its investments
was done in accordance with the principles set out in the agreement.'**
Thus, at least with respect to nationalization, the agreement provides
for the application of two systems of law: domestic law and interna-
tional law (i.e., the treaty on investment protection). The agreement
also contains the principles of subrogation which enables the indemni-
fying state to assert any right or claim which the indemnified company
as its predecessor in title could have so asserted against the other con-
tracting state.'™

The provisions of the Singapore-United Kingdom Agreement re-
garding applicable law and settlement of disputes are substantially the
same as those in the Egypt-United Kingdom Agreement, with three
exceptions. First, the agreement with Singapore stipulates arbitration
as the only acceptable ICSID procedure.!® Second, that agreement
contains an additional clause barring a party to a dispute from raising
as an objection the fact that the national or company concerned has
received an indemnity for some or all of its losses in pursuance of an
investment insurance contract.'® Finally, the agreement also provides
that a state’s right to subrogation is expanded to include the right to
be accorded treatment not less favorable than that accorded to the
funds of nationals of the other contracting state or of third states.'*
This presumably includes the right of transfer. Moreover, such
amounts or credits are to be freely available to the indemnifying state
to meet its expenditures in the territory of the investee state.'*® The
total effect of the above provisions is to make the position of the inves-
tor stronger under the Singapore-United Kingdom Agreement than
under the Egypt-United Kingdom Agreement.

Under the Philippines-United Kingdom Agreement, the parties to
a dispute may select either arbitration or conciliation in accordance
with ICSID Rules.'™ Also, unlike the agreements with Egypt and Sin-
gapore, no prior submission by the state to ICSID jurisdiction is re-
quired in this case. If, in the event of a dispute, the complainant com-
pany submits to the jurisdiction and then requesta the state to do the

128. Id.

128. See id. art. 10.

130. Singap United Kingdom Ag supra note 12, art. 8, para. 1.
131. Id.

132. Id. art. 10.

133. Id

134, Philipp United Kingdom Ag t, supra note 12, art. 10, para. 1.
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same, the state then becomes obliged to accept ICSID jurisdiction.'*®

Under the Sri Lanka-Switzerland Agreement, the starting point of
dispute-settlement is the exhaustion of local remedies. If the conflict
cannot be resolved within twelve months, either party can transfer it
for settlement to ICSID.'** There should be a mutual agreement to
submit to the jurisdiction of ICSID, since there is no compulsory sub-
miasion. Thereafter, if there is disagreement as to whether conciliation
or arbitration should be adopted, the agreement with Sri Lanka follows
the Egypt-United Kingdom Agreement and allows the affected party to
make the decision.'””

The Sri Lanka-Switzerland Agreement stipulates that, a company
incorporated in the host state maintaing ite access to ICSID proce-
dures, provided that it is controlled by nationals or companies of the
other contracting state.'*® Two points are clear here: first, the fact of
local incorporation does not deny the company the status of a foreign
company as far as access to ICSID procedures is concerned. Second, if
the company is no longer controlled from the other contracting state, it
loses its right of access to such procedures. Like the Singapore-United
Kingdom Agreement, the Sri Lanka-Switzerland Agreement renders
inadmissible any objection to enforcement of an award on the grounds
that indemnity has already been paid to the company,!*® and there is a
similar provision on the limits to diplomatic resolution of disputes once
they have been submitted to ICSID.'*® The indemnifying state also has
a right of subrogation regarding any claims to which the company is
entitled.’*! The repatriation of the funds arising from subrogation is to
be accorded most-favored-nation treatment.'+*

The Sri Lanka-Switzerland Agreement also contains a specific pro-
vision on the applicable law. In general terms, the agreement provides
that the law of the host state is the law that is expected to govern all
investments in its territory.'4? This general rule, however, is made sub-
ject to other provisions of the agreement and to rules of international
law. For example, the provision on expropriation subjects the determi-
nation of the amount of compensation payable, and the valuation of

136. IHd.

136. Sri Lanka-Switzerland Agreement, supro note 13, art. 9.
137. Id. art. 9, para. 2.

138. Id.

139. Id.

140. Id. ert. 9, para. 3.

141. Id. art. 11.

142, Id.

143 Id. art. 4.
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investments, to the rules laid down in that agreement.'** Similarly,
there is a separate article on free transfer of funds.'** These provisions
are thus similar to the relevant provisions of the Egypt-United King-
dom Agreement.

Under the China-Sweden Agreement, dispute settlement proce-
dures must be fair and equitable. By implication, parties to a dispute
are to be accorded the same facilities as those given to investors from
third states. It is expressly provided that the agreement is not intended
to take away or diminish any rights or benefits accruing to companies
under the national law of the host state or under international law.!#
Thus, the agreement implies that such companies have access to na-
tional courts and that national law is the applicable law in dispute
settlement.

The China-Sweden Agreement, however, contains no direct refer-
ence to any international procedures to which investors have access. In
contrast, the France-Tunisia Agreement (1972) (France-Tunisia Agree-
ment) requires that the parties enter into a specific undertaking and
that such undertaking shall cover, inter alia, recourse to ICSID, in the
event that an amicable settiement has not been reached within three
months.”” The France-Egypt Investment Guarantee Agreement
(France-Egypt Agreement) and the France-Yugoslavia Investment
Guarantee Agreement (France-Yugoslavia Agreement) also require the
contracting parties to enter into a specific agreement providing re-
course to ICSID.+*

B. Inter-State Disputes

As already indicated, disputes between contracting states may
arise from the interpretation, application, or implementation of the bi-
lateral treaty. Such a dispute may be initiated by a state either on its
own behalf or in the exercise of the right of espousal on behalf of ita
nationals. Thus, investment treaties also deal with the various methods
available for the settlement of interstate or international disputes. In-
terstate disputes are generally resolved in international forums, such as
international arbitration or international courts, since the disputants
are international legal persons. It is conceivable, however, that a na-

144. Id. art. 8.

145. Id. art. 7.

146. People’s Republic of China-Sweden Agr supra note 16, art. 7.

147. Ceouvention on the Protection of Investments, June, 1972, France-Tunisis, art. 1,
848 UN.TS. 144,

148. See Ag on the Mutual Pr ion and Pr ion of Investments, Dec.
1974, France-Egypt, art. 8, 996 U.N.T.S. 381; Convention on the Protection of Invest-
ments, Mar. 1974, France- Yugoslavia, art. 1, 874 U.N.T.S, 107.
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tional forum, such as a forum of one of the disputant states, or of a
third state may become seized of a dispute either because of express
waiver of diplomatic immunity, or because of the application of the
restrictive theory of diplomatic immunity.

The doctrine of sovereign immunity holds that a foreign state can-
not be subjected to the jurisdiction of the courts of another state. The
restrictive version of the doctrine, however, holds that while the “pub-
lic acts” of a state done jure imperti, or in the exercise of its sover-
eignty, enjoy immunity in a foreign court, the jure gestionis, or private
acts of the state, do not qualify for immunity.'** Trading or commer-
cial activities are considered private acts of the state.'® The restrictive
theory is of particular relevance to the investrent activities of the
states with socialized economies, where the commercial corporations
involved in international business transactions are generally designated
as agencies of the state. Thus, it is not unusual to find provisions in
investment treaties insisting on a disclaimer of immunity in such
circumstances.

It is unusual to find investment treaties expressly stipulating the
applicable law in the event of interstate disputes. A legal presumption
exists, however, that international law, including the provisions of the
particular investment treaty, ia the applicable law. Jt must be noted
that in rare circumstances, the treaty itself may expressly stipulate the
application of a domestic or model law to all or certain defined matters
in the agreement.

Turning to the provisions of the specific treaties examined in this
study, the Sri Lanka-Switzerland Agreement provides for the initial
settlement of disputes through diplomatic channels.’”® If this proce-
dure fails, one state may request the submission of the case to arbitra-
tion, in which case the other state must comply.'**

The procedure for constituting the arbitral tribunal under the Sri
Lanka-Switzerland Agreement must be examined. When the parties re-
ceive the request for arbitration, each party appoints an arbitrator, and
the two appointees will in turn appoint a national of a third state as
chairperson of the tribunal.'*® If the states fail to appoint their arbitra-
tors, or if the two appointees fail to appoint the chairman, then, in the
absence of any other agreement between the parties, either state may
invite the President of the International Court of Justice (ICJ) to

149. See H. STrner & D. VAGTS, supra note 7, at 637-41.

150. Id.

151. Sri Lanka-Switzerland Agreement, supra note 13, art. 10, para. 1.
152, Id. art. 10, para. 2.

153. Id. para. 3,
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make all the necessary appointments.'* If the ICJ President is a na-
tional of one of the disputant states, or is otherwise disqualified, the
said appointments are to be made by the Vice-President, and where
the latter is also disqualified on similar grounds, the appointments are
to be made by the judge next in seniority who is not a national of
either contracting state.®® The provisions on interstate disputes em-
bodied in the Sri Lanka-Switzerland Agreement appear to be typical of
bilatera! treaties on investments.

The provisions on dispute settlement in the China-Sweden Agree-
ment are almost identical to those in the Sri Lanka-Switzerland Agree-
ment, except for a slight modification in the composition of the arbitral
tribunal where the parties or their arbitrators fail to make the neces-
sary appointments. In such a situation, the appointments are to be
made, not by the President or other judges of the ICJ, but by the Sec-
retary-General of the United Nations.'™ If he happens to be a national
of .the other state, or is disqualified on similar grounds, then the ap-
pointments are to be made by the U.N. Under Secretary-General for
Legal Affairs.’™

VII. ConcLusiON

This article has examined the provisions of bilateral investment
promotion treaties in terms of the main forms assumed by them, their
Bcope of application, their arrangement of the general promotion, pro-
tection and treatment of investments, their nationalization and com-
pensation, their facilities for the repatriation of funds, and applicable
law and the settlement of disputes both between states, and between
states and nationals of other states.

] The discussion shows some noteworthy differences in treaty provi-
sions executed between the same capital-exporting country and differ-
ent' capital-importing countries. For example, the treaties between the
United Kingdom and Singapore, the Philippines and Egypt confer a
n.mch stronger position on the investee state than do other agreements
signed betvyeen the United Kingdom and other developing countries.

. When 'lnitiating treaty discussions, officials of some capital-export-
ing countries give officials of the other states the impression that the
draft submitted by the capital-exporting country is the standard form,
as una}terable a8 the “boiler-plate” contracts one encounters in deal-
ings with department stores and dry-cleaning proprietors. This study

154. Id. para. 4.

155. Id.

156. See People’s Repuhlic of China-Sweden A

157, Id. pare. 4. \g supre note 16, art. 6.
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not only belies the accuracy of this posture, but it also encourages capi-
tal-importing nations to insist on their sovereign right to negotiate
such draft treaties to arrive at mutually satisfactory provisions.

Particular mention must be made of provisions demanding parity
of treatment with nationals of a contracting state under the “national
treatment” standard or “non-discrimination” clauses. There must
surely be situations in which the government of a capital-importing de-
veloping nation wishes to encourage local entrepreneurship by provid-
ing local companies or investments with special fiscal or industria) in-
centives which are not accessible to foreign investors. Similarly, a
national investment code or national policy might require, on the basis
of reciprocity, the extension of such preferential treatment to nationals
of a regional political grouping of which the country concerned is a
member.*® Such a provision basically flows from regional charter obli-
gations on free movement of persons and harmonization of industrial
policy, as well as common bonds of history, ethnicity, migrations and
settlement; it is not to be presumed that the national treatment which
is grounded on such reasoning is “expandable” to cover foreign inves-
tors in general. At any rate, it seems morally wrong for foreign inves-
tors to first run for national treatment whenever it suits them, and
then to insist on the minimum standards of international justice in all
other respects.

A closely related subject concerns the non-discrimination provi-
gions in relation to dispossession or expropriation and compensation.
Nationalization, or threats of nationalization, is misplaced as a general
policy and it is also the surest way of polluting the investment climate.
At the same time, nationalization cannot be ruled out forever from the
national economic scene, and this explains why the investment codes of
admittedly conservative governments make provision for it as a last
resort or as an exceptional measure. The public interest and national
policy might require the preservation of a given economic sector within
the hands of national investors, or investors from member-states of a
customs union, common market or free trade area. The same policy
could also necessitate the takeover of foreign investment in the same
economic sector. Such measures of nationalization, viewed as a mecha-
nism for transferring ownership into indigenous hands and recovering
natural resources from foreign economic domination, cannot be consid-
ered discriminatory in any relevant sense, since they could only be di-
rected at those who stand in the way of the desired level of “in-

digenisation” of the economy. Essentially, such acts cannot be deemed

158. See, e.g., The Investment Code, No. 437 (Ghana 1981) (discussing the treatment

of nationals of member-states of the Organization of African Unity).
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discriminatory solely on the grounds that they do not apply to nation-
als or companies of the country taking the action, or of a third state
sharing membership in or association with a customs union, common
market, or a free trade area. The essence of discrimination is differenti-
ation which is not justified by legitimate considerations, and not the
existence of differentiation as such.

Finally, there is the need for consistency between the provisions of
the investment protection treaties and national investment codes,
where the latter exist in the contracting states. In a zealous effort to
accept the so-called “standard form"” of the treaties as laid down by
the capital-exporting country, officials of the other contracting party
may overlook provisions which actually go beyond the ambit of their
investment codes, such as the circumstances justifying expropriation,
or the formula for the calculation or payment of compensation due on
expropriation.

The problem here is that a code is typically a direct act of the
legislature, such as a statute, and it often purports to be all embracing
or admits of no deviation from its norms with respect to the invest-
ments covered under it. In such a case, the existence of inconsistent
treaty provisions might raise questions of validity or of conflict of laws,
and it might become necessary to lay before the legisiature the entire
draft treaty for adoption as a separate statute, whose terms would ex-
pressly override the relevant provisions of the code. Such an agreement
would hardly assume the status of a self-executing treaty.'**

Indeed, in the case of a country with a comprehensive investment
code, the subsequent conclusion of bilateral investment treaties could
pose thorny judicial and policy questions. If the relevant provisions of
such treaties are inconsistent with the code in areas such as nationali-
zation, compensation, dispute settlement, or the nature of approved
projects, the only way to ensure the validity of the treaty provisions
appears to be the enactment of a ratification statute resolving any in-
consistencies in favor of the treaty, with language to the effect that in
the event of any inconsistencies, the treaty provisions shall prevail. Al-
ternatively, the lawmakers could take the position that all such treaties
should be made consistent with the relevant provisions of the national
investment code. This position, however, would jead to rigidity in the
negotiations of bilateral treaties, and it raises a fundamental question
whether such treaties are even necessary.

In contrast, the investment code could be drafted in such a way as
to exclude provisions ordinarily covered by investment protection trea-

159. On self-executing treaties, see generally H. Stringr & D. VacTs, supra note 7, at
586-88.
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ties, 80 as to avoid the potential inconsistencies refeneq to or to utilize
language resolving any such inconsistencies in favor of investment pl'-ol;
tection treaties. In the former situation, investment agreerfnents wit
particular foreign corporations would then consist o_f the gnvestment
code as supplemented by the provisions of the particular investment
protection treaty concluded between the host country and that corpo-
ration’s home government. The requisite investment code, however,
could be rendered 8o “skimpy” and restrictive in scope that one could
raise the question of whether such codes are useful. The country con-
cerned could just as well adopt the ad hoc, case by case approach to
investment agreements long practiced by many countries before they
switched to the concept of investment codes. )

Bilateral investment protection treaties, if freely and sefm\.mly ne-
gotiated between the contracting parties with the aim of'achlevmg mu-
tually satisfactory arrangements, could serve as usefu! x{nstrumentez. of
investment promotion and protection. From a forma.hstlc standpoint,
they put potential foreign investors at greataerA ease w_\th respe.ct to thye
protection of their investments through the invocation of dnp}omatxc
intervention of their home state. Yet, as a promotional Lopl, their effetl:-
tiveness could be undermined by the fact that suc.h treaties have tx:afh-
tionally been perceived more in terms of protec.t;on than t.he positive
promotion of foreign investments, For affirmative pro;notnona] wf»rk,
one would have to reckon with potentially more eﬂ'e'ctlve alternatives
or complements such as national, regional flnd mul!;nlat.eral regulatory
arrangements, especially the projected United Nations Code of Con-
duct on Transnational Corporations.’®

160. See generally Ocran, supra note 2.
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