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Equity may be called the principle and the process of tempering 
the excesses, the inequalities, and the moral blind spots of the legal 
order. For the Roman jurist Papinian, its function was "to aid, 
supplement or correct the civil law."' Within the English system, 
equity softened or abated the rigor of the common law with the 
Conscience of the Chancellor. This article is the tale of these two 
equities and the less-heralded child to which they gave birth. This 
article will examine the role of equity in Louisiana. 

It should be said first that equity is an overloaded word that 
may signify at least four things at once: a high principle of justice of 
debatable definition, the methods of applying that principle (how, 
when, and by whom equity is "done"), the distinct body of doctrines 
or rules emerging from that application (Equity as opposed to strict 
"law"), and, finally, the English judicial institution, the Court of 
Equity or Chancery, which historically bore that name.* It would be 
impossible to discuss this subject without employing at times these 
various senses of the term, but this article primarily will focus upon 
the second, that is, upon the method or process by which equity is 
derived and applied in Louisiana. We should have little occasion to 
use the term in the sense of a judicial institution, for Louisiana is a 
unitary system without a specialist court as in the Anglo-American 
tradition. The "courts of equity" in Louisiana can only refer to the 
regular courts, and within these courts there are no panels or divisions 
that administer a body of law called "Equity" in the English sense. 
We therefore will have little need to speak of equity as a distinct 
mass of legal  doctrine^.^ 

I . DIG. 1.1.7.1. (author's trans.). 
2 .  When referring to the Anglo-American doctrines developed by Courts of 

Chancery. I shall use the capitalized term "Equity." When reference is made to the English 
court, I shall use the capitalized terms "Court of Equity," "Chancery," or "Court of 
Chancery." 

3 . Pulling in the opposite direction. however, is the ingrained meaning attached to 
"equity" by American society of which Louisiana is a part. These understandings have a 
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Louisiana equity lacks the categorical subject matter of a field 
of law. There are no compilations or treatises bearing that name, no 
law courses or bar specialty in "Louisiana Equity." To the extent that 
there is a discrete subject matter, it is one with no guiding dimension. 
It amounts to a heterogeneous collection of rules, doctrines, and 
cases that courts have innovated or that legislation has assimilated 
into the system. Some have native roots, others originated in English 
Chancery, while still others may belong to both civilian and 
common-law traditions. The hallmark of these doctrines in 
Louisiana is simply an eclecticism that follows from the mixed 
nature of the legal system. Since this article focuses upon the 
methodology of equity in Louisiana, the actual content of these 
various doctrines will be examined here only to the extent that they 
disclose or illustrate the process by which equity is created or 
evolves. 

There is, perhaps in every legal system and society, a general 
notion that develops about the proper place of equity. There may be 
an understood rule of recognition permitting a judge or jurist to 
determine whether the system functions properly within acceptable 
limits. This rule should permit an observer to discern whether a 
doctrine is of equitable or legal origin. For the Anglo-American 
lawyer, this rule of recognition is artificially simplified by 
institutional arrangements. An English jurist knows that rulings 
from the Court of Queen's Bench, particularly a ruling prior to the 
fusion of law and equity, cannot be considered "in equity," even 
when it is admitted that the judge's decision filled a gap in the 
precedents and established a fair rule that no chancellor could 
improve upon. Equity for this jurist will appear to be equity when it 
is effected by the chancellor, even though he may intellectually 

tendency to stretch purely legal structures beyond their formal limits. 1 believe it is a socio- 
logical reality that a typical Louisiana lawyer thinks initially, perhaps in most cases exclusively, 
about "equity" with an American connotation-thus picturing a specialized court and 
distinct English doctrines-rather than in the civilian sense of the unprovided-for case. This 
habit of mind cannot be controlled by the Civil Code. It flows from innate familiarity with 
American law, language, and culture. And where law and language are concerned, familiarity 
never breeds contempt. It spawns a predisposed mind. This natural bias ha. inevitably 
loosened the Code's structural hold over the process of equity and has ensured the mixture 
of the two traditions of equity within the state. 
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appreciate that some equitable rules and considerations can be found 
in the common law itself.4 

Understanding equitable processes in Louisiana, however, 
necessarily must be different and more difficult. It is difficult to 
decipher the work of the courts, for there is no special set of hats 
worn by the judges in these situations nor any bright-line test 
pointing out whether a decision of the court should be classified as 
equitable or legal in nature. One might expect the decisions to reveal 
telltale signs or clues of equitable activity, but transparency is 
achieved only in certain  instance^.^ A Louisiana court engaged in 
equity frequently flashes no sign. Louisiana courts render equity in 
silence more often than they declare it out loud. This leaves us with- 
out sure guidance in delineating the sphere occupied by equity. 

The classic civilian conception of equity sees the judge as a 
legislator of last resort who fills lacunas of the Code when positive 
law is silent. On this view, it is Article 21 of the Louisiana Civil 
Code of 1870, the ~irectory Provision, which should contain the 
basic rule for recognition of equity in Lo~isiana.~ The place 
reserved for equity would be the comparatively narrow role of 
traditional gap-filling. The nature of the process would be judicial 
and interstitial and founded upon analogy patterned after the existing 
legislation. When this conception has been applied in a normative 
sense to evaluate the performance of the Louisiana courts, its 
partisans must invariably find that the judges have vastly exceeded 
their mandate, particularly in transplanting alien equity to Louisiana 

4 .  Thus, an arbitrary line grants a monopoly to the chancellor and deprives the 
English judge of a visible role in equity. If the judge tacitly seeks to do equity. his action is 
perfectly disguised; if he overtly disclaims any such pretension, he has a perfect alibi. See 
Bernard Rudden. Equity as Alibi, in & U r n  AND COMEMPORARY LEGAL DEVELOPMENTS 30, 
30-31 (Stephen Goldstein ed.. 1992). In modem England. however, the fusion of law and 
equity now tends to invert the institutional roles. 

Paradoxically, as the equity of the Chancery has hardened into law, so the law has 
been dissolving into something like abstract equity, with a consequent loss of 
clarity and certainty. Today, therefore, the Chancery Division is not a court of 
conscience; and it is the common lawyers who do equity. 

J.H. BAKER, ~NTRODUCTION TO ENGUSH LEGAL HISTORY 133 (3d ed. 1990). 
5 . Some of the most revealing instances would include the court's declaration that a 

gap exists in the law, its use of analogical reasoning or perhaps foreign source materials to 
produce a rule for decision, the application of an equitable maxim or doctrine from a 
common-law system, or the adoption of any rule which seems contra legem or contra codex. 

6 .  LA. CN. CODE art. 21 (1870) (West comp. ed. 1972). 
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soil and in transforming the Directory Provision into a "British" 
article. 

We must pay homage to the classic view, for certainly it was the 
historical position taken by the founders of our system, and it still 
canies influence with some of our judges.' Recently, it was 
officially restated by the code revisers without any important change 
of te rms .~ever the less ,  I shall argue that this view has become 
increasingly unrealistic. The truth is that Louisiana judges have 
appropriated to themselves what 1 shall call an inherent equity 
function that is characterized by great discretion as to methods, 
sources, and opportunity for intervention. Long ago, the process 
broke free of the Directory Provision and the rule of recognition in 
Louisiana accordingly shifted ground. Equity does not only consist 
of gap-filling. It has now become (to put it as broadly as the 
evidence suggests) the exercise of discretion in the pursuit of greater 
fairness. The flaw in the classical view is that it tends either to 
deplore or to dissimulate the reality of Louisiana's distinct 
development and thus brands as illegitimate the vigorous process 
that has become the hallmark of our system. 

In this article, I shall attempt to present the modem process at 
work as well as the transformation it has undergone. The first section 
examines equity as viewed by the founders on the eve of codification 
and traces the political assumptions upon which their view rested. 
The second section passes directly to the modem picture. Here, I 
present a functional view that recognizes the inherent equity powers 
exercised by the judges. This functional view also encompasses the 
role of legislative equity, the circular movement of equity in a unitary 
system, the effects of historical relativism, and judicial equity as a 
source of law. 

The third section analyzes the classical civilian scheme of 
equity as presented by the Code's Directory Provision. It discusses 
the proper stance of the judge, the reality behind the notion of "gaps" 
in the law, the differences between gap-filling and interpretation, the 
application of this methodology to the general statutes, and 
concludes, by way of a leading example, with the judicial 
recognition of the principle of unjustified enrichment. 

7 . See, for example. the methodology employed in the cases cited infra note 122. 
8 .  Save that Article 21 (1870) was renumbered as Article 4. and the old reference 

to natural law was deleted. LA. Ctv. CODE ANN. art. 4 (West 1993). 
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The fourth and final section discusses the process of importing 
foreign equitable ideas into Louisiana and the various passports and 
aliases under which they have entered the legal system. The analysis 
focuses particularly upon three doctrines--estoppel, laches, and 
contra non valentem-and attempts to distill the essential elements 
in their evolution. 

We should recall the basic historical point that Louisiana is a 
former colony of France and Spain, and that from 1712- 1803, it was 
administered and settled by Europeans. The colonial period may 
have ended in 1803, but the Creoles remained and became, at least 
initially, the dominant political power. As Americans increasingly 
arrived in the temtory, however, the Creoles sought ways to protect 
their future and political power, to preserve their laws, culture, and 
language. They realized that demographics, geography, and the 
economy were not on their side in the long run, and they attempted 
to make the civil law the palladium of their European c ~ l t u r e . ~  

They held two deep prejudices against the presence of equity 
within the system. The fmt stemmed from hostility toward the 
common law and English institutions. This aversion was simply 
chauvinistic. The second prejudice, a misgiving borne of contem- 
porary experience, arose from fear of that abusive kquitk for which 
the parlements of the ancien rkgime were infamous. These two 
antipathies united in the form of a historical resolve to banish 
chancellors and to control the kquitk of judges in Louisiana. 

A. The Constitutional Ban on "Law and Equity" 

In keeping with this resolve, the Creole political forces 
successfully introduced two provisions in the first state constitution 
of 1812, one directed at the legislature and the other at the judiciary. 
The first provision declared that the existing civil law in the Territory 
would continue to be in force until modified or repealed by the 

9 . See LEWIS W. NEWON. THEAMERICANUATION OF FRENCH LOUISIANA 69 (1 980): 

It was at bottom a desire somehow to preserve for themselves and for their 
posterity certain things which they held to be a part of their normal life--(he 
French language, inherited French customs, and the continental system of civil 
jurisprudence-all of which seemed to be threatened with an American 
inundation. 
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legislature, and in order to safeguard the existing law, it imposed the 
following restriction: "[Tlhe legislature shall never adopt any 
system or code of laws, by a general reference to the said system or 
code, but in all cases, shall specify the several provisions of the laws 
it may enact.'"' It is commonly recognized that this prohibition was, 
and still is, leveled at the common-law and equity systems that 
existed and still exist in England and in other states of the American 
union." These uncodified systems were thought to be insusceptible 
of being written down or unlikely ever to be redacted, and thus, the 
veiled prohibition against their adoption "by general reference" was 
hoped to be sufficient to keep English law out of the jurisdiction entirely. 
Of course, while this restriction offered protection against a global 
reception, it did not take away the power of the legislature to enact 
specific receptions of English Equity on a statute-by-statute basis. 

The second provision, whose importance has been unaccountably 
overlooked by our historians, enjoined the judges, in every definitive 
judgment, to make particular reference to the statutory source upon 
which their judgment was based and to state the reasons for the 
decision." This appears to have been a Creole-inspired provision 
attempting to restrict judges to codified legal sources and thus to 
prevent the surreptitious introduction of the unwritten common law or 
Spanish law into the jurisprudence of the state." Under this 
particular-loi provision, the framers struck hard at unwritten equity 

10.  L ~ . C o ~ s ~ . a r t .  IV, 5 1 1  (1812). 
I I . The provision was authored by Bernard de Marigny, the wealthy Creole leader. 

and it received particular praise from Edward Livingston who stated that its rationale was to 
prevent a repetition of the attempt in 1805, which Livingston successfully thwarted, to 
introduce the common law into Louisiana on the basis of the general reference to the 
"common law" found in the Act of Congress of 1804. Livingston said the people "dreaded 
the Common Law of England. They feared another attempt to introduce it." R.H. Marr, A 
Historical Review of the Constitutiom of Louisiana, in REFORT OF THE LOUISIANA BAR 
ASSOCIATION 1912-1913, at 229. 232; see LC Blanc v. City of New Orleans. 138 La. 243, 
256-59.70 So. 212,217 (1915). 

12 . LA. CONST. art. lV, 5 12 (1 8 12) provided: 

The judges of all courts within this state, shall, as often as it may be possible so to 
do, in every dcfinitivc judgment, refer to the particular law [la loi particulikre], in 
virtue of which such judgment may have been rendered, and in all cases adduce 
the reasons on which their judgment is founded. 

13 . The constitution was written in French and signed by the delegates, and then 
translated into English. Only the French version was signed. More than half of the delegates 
(at least 22) were native-born Creoles whose first, and perhaps only, language was French. 
The French version is republished in CECIL MORGAN. THE FIRST C O N S T ~ T ~ I O N  OFTHE STATE 
OF LOUISIANA (1975). 
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and seemed to deny the judges a general praetorian power to correct 
or supplement the law with doctrines of their choosing. The equity 
let in by Article 21 of the Civil Code of 1808 was not necessarily an 
exception to this procedure. The constitution would at least require a 
particular reference to Article 21 and the reasons why resort to equity 
was necessary. 

Looking back upon these provisions, we may find it hard to 
imagine what more the framers could have done to protect the civil- 
law system without depriving the legislature and the Judiciary of all 
power to make future changes in the law. The restraints imposed 
were procedural, but the aim was substantive. They obviously had 
accepted a compromise in which their hopes depended upon the 
beneficial effects of procedural preservationism and the transparency 
of sources. The only type of equity jurisdiction granted to the judges 
was that interstitial variety first contained in the Civil Code of 1808 
and then renewed in subsequent Codes. l4 

B. Livingston S Proposal to Control the Judges 

Equity under this Directory Provision was to be a special 
occasion when an ordinary judge, facing a gap in the positive law, 
should assume the mantle of law giver." It is interesting that 
Edward Livingston regarded this as a rather dangerous occasion that 
ought to be closely watched. In his proposals for the Preliminary 
Title of the Civil Code of 1825, he devised a very unusual 
mechanism that would have required the judge exercising equity 
powers in an individual case to act only as an "amicable 
compounder," to make no precedent out of his decision, and to report 
its incidence directly to the legislature. Livingston described this 
idea in his report to the legislature as follows: 

14. "In civil matters, where there is no express law, the judge is bound to procecd 
and decide according to equity. TO decide equitably. an appeal is to be made to natural law 
and reason, or received usages, where positive law is silent." LA. CN. CODE art. 21 (1808) 
(West comp. ed. 1972). This provision essentially remained unchanged in later codcs. 
Conzpare id. (1 808) with id. (1 870) and id. ( 1825) (West comp. ed. 1972). 

I n  1988, as part of the current code revision process. this text was retouched and 
renumbered as Article 4 o f  the Preliminary l i t le. I t  now reads: 'When no rule for a 
particular situation can be derived from legislation or custom, the court is bound to proceed 
according to equity. TO decide equitably, resort is made to justice, reason. and prevailing 
usages." LA. CN. CODE ANN. art. 4 (West 1993). 

1 5 . See LA. CIV. CODE art. 2 1 (1 808) (West comp. ed. 1972). 
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To govern the decisions of the judge in all cases which cannot be 
brought within the purview of the Code, we have proposed that he 
should determine according to the dictates of natural equity in the 
manner that amicable compounders are now authorized to decide, but 
that such decisions shall have no force as precedents unless 
sanctioned by the legislative will. And in order to produce the 
expression of this will and progressively to perfect the system, the 
judges are directed to lay at stated times before the general assembly 
circumstantial account of every case for the decision of why they 
have thought discretion thus given.'6 

Under this plan, the judge was not altogether denied a creative 
role, for referral to the legislature came after the judge had created or 
interpreted the law and had decided the case." But the law created 
would be confined to that case and given no prospective effect unless 
approved by the legislature. Livingston thus conceived a continuous 
interaction between the formulation of the lawmaker, the objective 
practice of the judge, and regular oversight of the latter by the 
former. He envisioned an agile legislative response that would have 
speeded up the absorption of equity into legislation and would have 
ensured the dominance of written over unwritten equity." 

16 . Report o f  Commission on Revision o f  the Louisiana Civi l  Code 10 (1823). 
17.  Under the system o f  legislative referral devised in  France at the time o f  the 

Revolution, the case was transferred to the legislature before a decision was rendered. This 
short-lived system (systt?me du rdfird ligislative) was suppressed i n  1790. I t  reserved to the 
legislature the task o f  making a new law to fit the case or o f  interpreting the laws where there 
was any question as to their obscurity or ambiguity (Laws o f  Aug. 16-24, 1790, art. 12). 
ANDREW WEST ET ~t., THE FRENCH LEGAL SYSTEM 56 (1992) The Constitution o f  1791 
required the Cour de cassation to present a yearly report on the decisions rendcrcd together 
with the texts o f  law determining the decisions. LACONST~~UTION tit. VI. art. 22 (Fr. 1791). 
Whenever interpretation was necessary, the Cour had to refer the case to the legislative hody 
for an interpretation. The case would then be referred back to the court Sor implcmcntation. 

1 8 .  He proposed a similar provision in his Code o f  Evidcncc. The Codc o f  
Evidence was the third o f  four codes that comprised Livingston's penal system, which was 
ultimately rejected by the Louisiana Legislature. I n  the lntroduclory Title to that Code, 
Livingston dealt with the question o f  the unprovided-for case i n  two articles. Article 9 dealt 
specifically with criminal cases. THE COMPLETE WORKS OF EDWARD L~VINGSTON ON 

CRIMINALJURISPRUDENCE 458 (1  873) [hereinafter COMPLETE WORKS]. Article I 0  provided 
generally: 

I f  i n  the trial o f  any cause a question shall arise, relative to the admission o f  
evidence for the decision o f  which no provision is made in this Code, the court 
shall decide according to such principles as they believe the legislature would 
have been guided by had the case been foreseen; and shall, in  like manner, report 
the case and their decision, with the reason thereof, to the legislature. And 
although the legislature should amend this Code in consequence o f  such 
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His descriptive term, the "amicable compounder," was no 
accident. The term appeared in the 1808 Digest in the title "of 
Arbitration," and in choosing the figure of an arbitrator, Livingston 
apparently was suggesting an honest broker between the parties to 
the dispute. In his ill-starred penal project, the words "amicable 
compounder" were defined as "an arbitrator with extensive equitable 
powers."t9 Since this equitable figure would not apply positive law, 

cretion sapping the rational strength of his new Code, Livingston 

legislature. History does not record the reason why it was rejected, 
but these objections must have been strong, and, in my opinion, they 
were based upon the original tensions found in a Franco-American 
jurisdiction. The kind of institutional relationship that Livingston 
was attempting to establish between the judges and the legislature 
was deeply at odds with constitutional and political arrangements 
already in place in the United States and Louisiana. 

The Louisiana Constitution of 1812 was modeled after the 
Kentucky Constit~tion.~~ The Louisiana document called for the 
typical American-style separation of powers, natural checks and 
dances, and a strong judiciary. The Louisiana judiciary had been 

made guardian of the constitution and a co-equal branch of 
government. The judges had, or would later claim, "inherent powers" 
of their own, and already they possessed, vis-a-vis the other 
branches, a degree of independence and power not duplicated in the 
civil-law world. The allocation of these types of powers to the 
judiciary was virtually incompatible with Livingston's attempt to 

representation, or should omit so to do, it shall not affect the decision if it be made 
in a civil cause. 

Id. at 458-59. 
19 . ld. at 642. 
20 .  John H. Tucker Jr., Source Bookc ojLouisiana Law, 9 TUL L. REV. 244, 245 

(1935) (noting that the framers followed not only the arrangement but, in most instances. the 
exact language of the Kentucky law). According to Robert Marr, only three provisions in 
the Louisiana Constitution were original, and two of these were the "general reference" 
prohibition and the "particular law" admonition that were quoted above. See Marr, supm 
note Il.at 231. 
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straitjacket the "iquiti des P~rlements."~~ Through his device, he 
apparently sought to restrain the creativity of courts, to avoid a 
system of and to ensure that judicial equity was not a 
source of law? Nevertheless, the bridle he would have placed upon 
the judges, which Livingston defended by resort to argument 
based upon separation of violated American assumptions 
about the proper scope of judicial power, for any American or 
English judge who is not bound by a prior precedent is free to 
develop a new rule of decision. No code provision is necessary to 
confer this power, and the novel decision becomes a precedent. The 
American judge would not report to the legislature that he has 
exercised his discretion, nor would he expect to be regarded as an 
amicable compounder, nor to have his work systematically 
reexa~nined.~' Furthermore, even civilian judges in Louisiana were 
bound to obey the higher law and equity of the national constitution. 

trans.). Portalis, however, saw the need for the use of equitable powers "in order that the 
affairs of the society can succeed." Id. at 140. 

Louisiana: The Role ojArticle 21, 9 TUL. L. REV. 485. 503 (1935) (quoting COMPLETE 
WORKS, supra note 18, at 173). 

23 . Franklin concluded that Livingston's goal was to sever Louisiana from 
unreceived historical elements as sources of law and to prevent emergence of a body of case 
law that would threaten the supremacy of the Louisiana legislature. Franklin. supra note 22. 
at 502. 

2 4 .  Livingston stated: 

But it cannot be too often repeated that in our constitution [of Louisiana], it is not 
only afirmatively declared that there shall be three separate branches of 
govemment-executive, legislative, and judiciary-but negatively, that the duties 
of no two of these branches shall be exercised by the same persons. Every 
exercise of legislative power by the judiciary is, in this state, unconstitutional, and 
it is the duty of the legislature to check it. 

COMPLETE WORKS, supra note 18, at 14. 
25 . Perhaps this explains why the attacks on Livingston's criminal code were 

principally led by the judges themselves because "[tlhey resented the provision to restrain 
them from following precedent in rendering a decision unless sanctioned by legislative 
enactment." HATCHER. supra note 22. at 283. 
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instead a sense of inherent praetorian powers, an attitude bolstered 
by constitutional considerations and American assumptions about 
the propriety of judicial activism. This notion of an inherent power 
gathered increasing strength due to the collapse of another traditional 
assumption, namely that the legislature would be the primary agent 
of equitable adjustment and modernization. 

As courts carried on this work, the legislature slumbered for 
nearly two centuries, allowing the Code to grow anachronistic and 
progressively inequitable. The legal profession's reverence for the 
Code coupled with its general distrust of the legislature made the 
latter's passivity into a kind of virtuous necessity. The legislature 
came to regard the Civil Code as the preserve of the courts rather 
than its own responsibility and thus legislation itself proved to be a 
far cry from the agile rational instrument envisaged by the founders. 
Recently, legislators were awakened by the call of law reform, and in 
the past twenty years, under the aegis of the Louisiana Law Institute, 
we have perhaps glimpsed at what Livingston's system might have 
been.32 It becomes apparent during this recodification process that 
there is a dynamic interaction between the jurisprudential gloss and 
the reshaping of the future Code. 

As stated earlier, the Code gives an inadequate account of the 
process by which equity emerges in the system. Therefore, there is a 
need to develop a broader and more functional conception that 
matches the unconventional nature of our mixed jurisdiction. I shall 
attempt to describe this concept in the following sections. 

A. Necessiv of a Broader Conception 

It has been traditional in Louisiana to assume that only the 
jurisprudence pursuant to the Directory Provision is "equity."33 
Jean-Etienne-Marie Portalis, the theoretician of the French Civil 
Code, usually spoke of &quit& in terms of the unprovided-for case,'4 

32 . A summary of the main events in the revision process can be found in Vernon V. 
Palmer, The Death of a Code-Tlte Birth of a Digest, 63 TUL L. REV. 221,222 n.2 ( I  988). 

33 . The Supreme Court has frequently remarked that the "sole basis" for an appeal 
to equity is Article 21. See Osbom v. City of Shreveport, 143 La. 932, 938-41, 79 So. 542, 
545 (1918); People's Bank in Liquidation v. Mississippi & Lafourche Drainage Dist., 141 
La. 1009, 1015-17.76 So. 179,182 (1917) (Spofford, J., concurring). 

34.  In his Discours Prtliminaire, Portalis stated. "when one is not guided by 
anything provided or known, when it is a question of an absolutely new case, one has 
recourse to the principles of natural law. Because if the foresight of the legislator is limited, 
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and both Professor Mitchell Franklin and Justice Albert Tate 
restricted themselves mainly to the study of this one aspect.35 The 
most categorical statement, however, is that by Mr. Davidson: "The 
whole source of the equity powers of our courts is one article in the 
Civil Code. Article 2 1 is the article which gives our courts the 
authority to exercise powers of equity."36 

The process, however, rests upon no such narrow basis. If we 
are to provide a realistic account, it must be one which explains how 
the judges generated and multiplied so many distinct doctrines without 
criticism and without recourse to Article 21. What is the methodology 
of the judge who recognizes doctrines which cannot be found in the 
Code, though he has not pointed out any gap or defect or need for 
equity in the existing rules? What shall we call the type of noiseless 
discretion which successfully introduces new rules of its own 
motion? In accounting for these developments, we must go beyond 
pointing out that Article 21 has been honored in the breach. Any 
breach that has endured for nearly two centuries surely has become 
the norm and deserves to be recognized, rather than dismissed, as a 
source of equitable development. 

A fixed gaze upon the Directory Provision has, in my view, 
blinded us to the importance, perhaps even to the existence, of larger 
sources of equity power. First, it has concealed the Code's vast array 
of discretionary provisions, the non-Article 21 sources of equity, and 
second, it has ignored the inherent equity function attached to the 
Louisiana judge. These two sources of judicial equity powers will be 
examined in turn. 

nature is infinite; it applies to everything which can be of interest to men." JEAN-ETIENNE- 
MARIE PORTALIS, &RmS ET DISCOURS JURIDIQUES ET POL~IQUES 27 (1988) (author's trans.). 

35 . Justice Tate approached the subject of equity obliquely (indeed without using the 
term) by discussing the proper limits of judicial creativity. Though describing himself as 
GCny-influenced and more open to judicial free-search than Franklin, he too viewed Article 
21 as the source of the court's power to fashion new solutions. Albert Tate Jr., The "New" 
Judicial Solution: Occasions For and Limits 7i) Judicial Creativity, 54 TUL. L. REV. 877, 
885-86 ( 1  980) [hereinafter Tate, Judicial Solution]; see dso  Franklin, supra note 22, at 494- 
98; Albert Tate Jr.. The Role of the Judge in Mixed Jurisdictions: The Louisiana Experience, 
in THE ROE OF JUDICIAL DECISIONS ND DOCTRINE IN CIVIL LAW AND IN MIXEII 
JURI~DICTION~ 23.34-35 (Joseph Dainow ed., 1974) [hereinafter Tate, Role of the Judge]. 

36. James Davidson Jr., Equity Jurisprudence in  Louisiana 58 (unpublished thesis, 
Tulane University 1927). 
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1. Pervasiveness of non-Article 21 Equity Texts 

The mandate from the Code is far broader than one article. As 
a standard to guide decision, the word "equity" appears in at least 
eleven different places in the 1870 Code." Furthermore, under the 
Code scheme, equity power accompanies all provisions allotting 
discretion to the judges. The Code declares, "When it is said that 
something is left to the discretion of the judge, it signifies that he 
ought to decide according to the rules of equity and the nature of 
cir~umstances."'~ The provision makes equity interchangeable with 
d i~cre t ion .~~ Consequently, the opportunities for equitable 
development are as legion as the number of flexible praetorian 
standards which run through the Civil Code. These include good 
faith, culpa, causa, good morals, "best interests of the child," unjust 
enrichment, public interest, etc. The judge does not search for gaps 
within these plastic notions, and yet he cannot disassociate their 
purpose from the purposes of equity. Good faith, taken by itself, is 
found in at least eighteen code provisions, which span the fields of 
marriage, property, contracts, and prescripti~n.~ All of these 
standards and clauses are like code windows through which 
equitable development passes without need for reference to the 
Directory Provision. The only processual difference, which is more 
a matter of appearance than reality, is that a general clause like "good 
faith" appears to be gapless and disguises the exercise of discretion 
under it in the form of deductive logic, whereas the Directory 
Provision confesses the gap and authorizes the judge to conduct an 
inductive search for a just s~lut ion.~ '  There is little functional 

37 . LA. CN. CODE arts. 21, 171, 497, 520, 523, 1903, 1963-65, 2299, 3110, 
3556(10) (1870) (West comp. ed. 1972). It  also appeared in the old Code of Practice. LA. 
CODE PXAC. arts. 34-35. The Revision of the Civil Code has reissued a number of articles 
referring to equity. See LA. CN. CODE ANN. art. 4 (West 1993) (effective in 1988); id. arts. 
2053-55 (West 1987) (revised in 1984). 

38 . LA. CIV. CODE art. 3556(10) (1870) (West comp. ed. 1972). 
39.  See Roberto G .  M a c h ,  Judicial Discrerion in rhe Civil Lnw, 43 LA. L. REV. 

45,53-56 (1982). 
40.  See LA. CN. CODE arts. 96,468, 522-524,528, 1759, 1770, 1975, 1983, 1996, 

2021, 2028,2035,3475,3480-3481,3490 (1870) (West comp. ed. 1972). Bad faith recurs 
in another fourteen articles. See LA. CN. CODE ANN. arts. 188 (West 1993), 486,488,497, 
512 (West 1980), 1061 (West 19521, 1867, 1997, 2003 (West 1987), 2312, 2313 (West 
1979), 2341.2354 (West 1952). 3482 (West 1994). 

41 . A novel claim under the aquilian article, for example, presents for decision 
essentially the same question as the unprovided-for case. Professor Ferdinand Stone 
regarded cases of first impression under Article 2315 as a specie of Article 21 "equity." 
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difference. In some cases, a decision to fill a gap pursuant to the 
Directory Provision may even require less exertion than a 
"deductive" decision under a general clause.42 More importantly, the 
opportunity to decide cases under general clauses arises more 
frequently, and whenever they may be applied, they preempt recourse 
to the unprovided-for case under Article 2 1. 

2. The Inherent Equity Function 

A judge's equity power includes gap-filling and general-clause 
jurisprudence, but it cannot be considered co-extensive with these 
two activities. The office is now armed with a praetorian power to 
increase the fairness of the written civil law.43 The judge exercises a 
general discretion to recognize new rules of fairness that qualify or 
condition, but usually do not negate," the existing rules. The process 
operates upon the unselfconscious assumption that this discretion 
exists unless it is expressly denied by written law. When exercising 
this general discretion, the judge may easily pass over in silence the 
discussion of gaps or the subject of injustice caused by the rules in 
place. The court may choose to intervene as a praetor simply because, 

- - 

FERDINAND F. STONE, TORT DOCTRINE 8 273, at 380 (12 LOUISIANA CWL LAW TREATISE 
1977). Hence, when a husband's novel claim in damages against his wife's paramour for 
alienation of her affections was rejected, the Supreme Court quoted the terms of Article 21: 

What better evidence could we find of the natural law and reason and 
received usages on this subject than the fact that heretofore. in the 200 years of 
litigation, since Bienville founded the city of New Orleans and province of 
Louisiana, no one has ever attempted to assert such right of action? 

Moulin v. Monteleone, 165 La. 169. 193, 115 So. 447, 456 (1927). overruled on other 
grounds by 9 to 5 Fashions v. Spurney, 538 So. 2d 228 (La. 1989); see Ferdinand F. Stone. 
The So-called Unpmvided-For Case, 53 TUL L. REV. 93,96 (1978). 

42 .  This is evident, for example. in the case of a so-called "true gap." See infra 
notes 102- 103 and accompanying text. 

43 . The basis and legitimacy of this power are primarily institutional in nature. As 
Tate correctly states, the Louisiana magistrate does not regard his role as limited to that of 
the traditional civilian judge. See Tate. Role of rhe Judge, supra note 35, at 23-25. The 
Louisiana judge combines the powers and best attributes of both the common law and the 
civil law worlds Id. at 23. His institutional origins had common law rather than civil law 
roots and his selection depends upon a robust political process where integrity, personality, 
and reputation for fairness are passed in review. Id. at 25. His opinions are individually 
authored, and he accepts doctrinal exposition and law creation as part of his duty. Id. at 25. 

44 . The instinct for justice is so pronounced that the judges have occasionally, and 
with legislative acquiescence, negated clear texts. The examples are admittedly exceptional, 
but these exceptions confirm the inherent equity power described above. See the discussion 
of laches and contra non valentem infra text accompanying notes 215-257. 
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in its judgment, a new rule produces greater convenience and a better 
justice. 

The fruits of this method are abundant, for it accounts for the 
many receptions, large and small, of British and civil-law doctrine to 
which we will return in greater detail. Every specialist can find in 
his field numerous examples fitting this description. Briefly, here are 
three from the law of obligations. 

The rule of "antecedent tender" is a judicial invention based 
upon no text that attaches to a party's right to annul a contract. The 
Code declares that a party entitled to annul a contract must make 
restit~tion:~ but as early as 1842, the courts added a qualification 
based on fairness that a party is not entitled to a declaration of nullity 
unless he made an antecedent tender of that which he had already 
received under the contract.% There is no code article specifically 
providing that in order to set aside a transaction, one previously must 
have returned or offered to restore that which was received under the 
transaction. Other than to say the rule originated in jurisprudence, 
the commentators are puzzled as to its source.47 The true source, it 
is submitted, is simply inherent and praetorian in nature. 

The rule of inexcusable negligence in the context of rescission 
for error affords a second example of a rule without a textual or 
Article 21 basis. The Code does not say in its error provisions that a 
party who has made an error must be free of negligence in order to 
obtain relief, but the courts developed this doctrine on their own in 
accordance with their inherent sense of fairnes4' 

A third example is the protean doctrine of estoppel which has 
crisscrossed virtually all fields of Louisiana law without leaving an 
Article 21 imprint. Estoppel came into the system via a "passport" 
issued purely upon the basis of judicial discretion? a fact which has 
not been clearly perceived. For example, the civilian apologists who 
joined issue in the 1937-1938 "great debate" about the nature of the 
Louisiana legal system rejected Mr. Ireland's claim that British 

45 . LA. CIV. CODE ANN. art. 2033 (West 1987). 
46 . See Walden v. City Bank of New Orleans, 2 Rob. 165, 170 (La. 1842); see aLso 

Note, 19 TUL L. REV. 290,291 (1944) (citing cases relevant to this point). 
47 . Note, supra note 46. at 29 1-92. 
48 . See Vernon V. Palmer, Conlrac~ual Negligence in the Civil Law-The Evolulion 

of a Defense lo Aclionr for Error, 50 TUL L. REV. I ,  40-47 (1975). 
49 . See infra text accompanying notes 168- 17 1 .  
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Equity had made substantial incursions into the civil law." They 
concluded that the principles of British content which had been 
adopted were "conspicuous only by the fact that they are few in 
number and inconsequential in effe~t."~' The authors, however, 
examined only those cases (eighty-four in t6t0)~' which expressly 
invoked Article 21, and this set of cases revealed to them a "grand 
total" of merely seven points of law borrowed from Anglo-American 
Equity.53 Yet estoppel, the most notable and prolific of all imports, 
together with the doctrines of laches and the reformation of 
instruments, were not discovered in this search and did not figure in 
the list of seven because the courts were not so obliging as to flag 
their use of discretion by reference to Article 2 1. The source of these 
doctrines is inherent equitable power. They were successfully intro- 
duced in dozens of problem areas in which the rules were compatible 
with, or at least not interdicted by, the existing articles. 

B. Equity in Legislation-Written Equity 

The traditional view of equity emphasizes the judge's 
paramount role, but we must not neglect the role of the legislator. 
Understandably, written equity may be too familiar and natural to be 
counted as equity, but this is a prejudice that blinds us to the nature 
and process of this subject. 

Equity springs to life either by legislative enactment or judicial 
decision. The written and unwritten forms are equal parts of the 
living system. The legislature often embodies equitable consid- 
erations into texts in order to create fairness and obtain rule security. 
These considerations may occur to the drafter or the parliamentarian 
in the process of redacting or debating a new projet. The debates 
may reveal the feelings of justice, compassion, or humanity that have 
inspired an improvement of the prior law. A deputy in the French 
assembly once said of the putative "It is a disposition of 
humanity, of pity for the unfortunate, of excuse for error. . . . The 

50 . Haniet S. Daggett et al.,A Reappraisal Appraised: A BriejFor the Civil Law of 
Louisiana. 12 TUL. L. REV. 12.29-32 (1937). 

51 . Id. at 30. 
52 . Id. Apparently, the research simply followed Shepard's Louisiana Citations. See 

id. n.47. 
5 3 .  Id.at31. 
5 4 .  The "putative maniage in good faith is a type of maniage also recognized in 

Louisiana. See LA. CIV. CODE ANN. art. 96 (West 1993). 
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principles of equity join themselves then to all principles of right to 
demand that attribution of civil effects be given to all species of a 
null 

The greatest quantity of equity has descended intestate from the 
ancestral laws. The chapters and titles of all modern codes are 
teeming with provisions which have an equitable provenance. The 
Louisiana Civil Code, by virtue of its descent from Roman and 
European sources, recapitulates centuries of black-letter equity 
passed down by the tradition. The transformation of the droit civil 
by Roman aequitas is a part of this heritage. The contribution is so 
massive and pervasive within the modem written law that we 
normally do not recall nor would recognize what shape the law 
originally took before its equitable transformation. The modem 
lawyer familiar with the law of contracts, for example, hardly 
recognizes that fraud and duress originally were not contract 
defenses, the bona fide purchaser was not protected, the contractual 
obligation was not required to be performed in good faith, the 
defense of lesion beyond moiety did not exist, and specific 
performance was not a possible remedy.56 These elements were later 
recognized as a result of Roman equity, the ius honorarium, which 
improved and transformed the old civil law with which Rome 
began.57 One could take every area of the law, from property 
through marriage, divorce and successions, and give similar 
examples of equitable transformation. This transformation has been 
achieved by a circular process of change. 

C. The Circular Movement of Equity 

In Louisiana's unitary system, written and unwritten equity 
pursue each other in a circular pattern. This cycle may be regarded 
as the ideal tendency for a unitary system in which legislation is 
meant to be the predominant source of law. The progression always 
begins with the enactment of a law that causes no injustice until a 
particular set of conditions arise that either were not foreseen or not 
in existence at the time of the law's adoption. The judiciary then 

-- 

55 . 1 V. M A R C ~ ~ .  EXPLICATION DU CODE NAPOLOON 52 1 (Paris 1854). quoted in 
Succession of Marinoni, 183 La. 776,783, 164 So. 797,805 (1935). 

56 . See Peter Slein, Equitable Principles in Roman t o w ,  in E ~ u m  H THE WORLD'S 
LEGALSYSTEMS 75,76-77 (Ralph A. Newman ed., 1973). 

57 . Id. 
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discovers that this law, as applied to the unforeseen conditions, has a 
"gap" (the court's way of describing a perceived inj~stice)~' or some 
inconvenience and refuses to apply the law without adding or 
subtracting some element in order to remove the problem. As 
similar cases arise in the courts, the process repeats and reconfirms 
itself into jurisprudence constante. The legislature may then be 
asked to intervene by an explicit amendment. If circularity were 
perfected, the equity created by judges in the interstices of the law 
would keep the law current in the short-term and point the way for 
legislative modernizations. To the extent that the legislature revises 
the law in accordance with the jurisprudence, equity submerges into 
law. Thus, the circle closes when the amended text absorbs the 
equity, or it may close should the legislature reject or overrule the 
equity by freeing the text from the gloss to which it had been 
subjected. On the other hand, if the legislature refuses to act or 
postpones dealing with these rulings, then the statutory ellipsis 
continues, and the equitable initiative remains with the judges. 

The ideal of circularity, however, must be tempered by the 
realities of the situation. It already has been stated that in Louisiana 
there was no ongoing legislative activism with respect to the civil 
law for over 150 years, and thus, this circle scarcely moved until 
there was a general call for recodification. Ideally, as Mitchell 
Franklin noted, the Code would absorb a certain amount of socio- 
economic change through various mechanisms, including Article 2 1, 
that create openings to harmonize "law" with "life" and changed 
 condition^.^^ The vigilant legislature would complete this virtuous 
circle by reforming the Code on a periodic basis.@ Instead, due to a 
combination of public distrust and institutional default, the 
legislature was often unable to digest socio-economic change within 
the coherent structure of the Civil Code, and it was ill-equipped to 
translate judicial equitable activity into a legislative program of 
diagnosis and refonn6' Hence, the posture of equity in a stagnant 
system takes on the appearances of the opposition between old 
legislation and modem case law.62 Nevertheless, in the last twenty 

58 . The types of gaps are discussed in text accompanying notes 99-121 
59 . Franklin, supra note 22, at 491-92. 
6 0 .  Id. at 493. 
6 1 .  Id. 
6 2 .  Id. 
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years, the recodification effort has given us a rare glimpse of the 
system as it was perhaps intended to function on a regular basis. 
Key achievements of the courts of the past 175 years are being 
reformulated and inducted into texts. The principles of detrimental 
reliance, bona fide purchaser, and unjust enrichment, having evolved 
in the chrysalis of equity jurisprudence, have now entered into the 
Civil Code or into the projets of the redactors.63 

The same circularity, it may be noted, is not a characteristic of 
common-law jurisdictions. When there are separate law and equity 
courts, each proclaiming exclusive jurisdiction over certain 
sub je~ t s ,~~  or each insisting upon inherent limitations in its powers65 
and functioning in a system without any broad tradition of 
legislation, there does not seem to be a basis for circular movement. 
Bernard Rudden has called attention to the "alibi-effect" created by 
the English court structure which pigeonholes judicial duties and 
permits judges to shrug off responsibility to decide justly by 
declaring that another court holds the proper relief for the party.66 
Rudden's observation might be broadened to suggest that, whether in 
the English or Louisiana context, where justice is seen as a question 
of judicial turf (the obnoxious result of legislative default in 
Louisiana's case), it cannot easily function in a circular pattern of 
mutual self-perfe~tion.~~ An "alibieffect" also develops when 
legislators systematically abstain and leave the task of modernization 
to the courts. 

While circular movement is at least the long-term, latent trend 
of Louisiana equity, the evolution is far from stable and predictable. 
Certain judicial doctrines are historically relative and short-lived, and 
support has wavered over the course of time. The doctrine contra 
non valentem, for example, has undergone three shifts in judicial 
thinking, including temporary abolition since its introduction in the 
early nineteenth century6' Similarly, English estoppel has, over the 
years, found favor, then disfavor, and finally accommodation with 

63 . See LA. CN. CODE ANN.  arts. 521-525 (Wesl 1980), 1967 (West 1987). 
64 . For example, chancery's development of the Irusl. 
6 5 .  For example, the common-law courts regarded themselves as incapable of 

awarding the remedy of injunction. 
66 . Rudden, supra note 4, at 30-3 1. 
6 7 .  Id. 
68 . See infra text accompanying notes 231-257. 
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justices and code  reviser^.^' Whether the legislature finally attempts 
to codify court doctrines will depend upon many factors. 

It is an observable fact that code revision screens the 
jurisprudence selectively and disposes of it in apparently 
unpredictable ways. The laches doctrine, for example, was declared 
abolished in a comment to an article,70 while the jurisprudence of 
contra non valentem was left untouched and uncodified, and 
therefore, in the words of the commentary, these decisions are still 
"rele~ant."~' Jurisprudence of this last kind, which the recodifiers 
choose not to disturb, forms the largest category in the triage, and it 
is in many respects no less important than that which is codified. 
The refusal can reflect ambivalence or indecision, or perhaps the 
wish to avoid a painful choice or a political controversy. The result, 
however, hands control back to the judges and reinforces the 
impression that the legislature has once again defaulted or demurred 
on the merits. 

D. Historical Relativism 

Very few legal ideas seem permanently equitable in character, 
and perhaps they continue to be exceptional only because they are so 
general. The concept of "good faith,"72 for example, remains as 
currently appealing as it was in Roman times. Generality is the 
secret of its longevity. In most instances, though, equity is perishable 
because it is too particular. 

Our view of most rules changes with historical perspective. 
What seemed equitable to the Romans or the French kings may 
appear to be harsh, even barbaric, by our own standards of humanity 
and fairness. Undoubtedly, present standards of equity subsequently 
will undergo a similar ~ritique.~' As an old codification, the 

69 . See infra text accompanying noles 172-214. 
70 . See irlfra text accompanying notes 21 5-230. 
71 . The expression is a euphemistic signal from the revisers declaring that 

preexisting case law is slill in effecl. See LA. CIV. CODEANN. art. 3467 cml. d (West 1994). 
72 . "Good faith shall govern the conduct of the obligor and the obligee in whatever 

pertains to the obligation." LA. CN. CODE ANN. art. 1759 (West 1987). Article 1759 is one 
of twenty-three articles using the concept. 

7 3 .  The one constant of barbaric laws is that they did not seem harsh 10 the 
barbarians. The Roman law of the talion-an eye for an eye. tooth for tooth, etc.- 
originally seemed equitable compared to the unlimited right of revenge that it superseded. 
The talion introduced for the first time the requirement of limited and proportionate 
response. See REINHARD ZIMMERMANN, THE LAW OF OBLIGATIONS-ROMAN FOUNDATIONS 
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Louisiana Civil Code contains a certain amount of "old equity" that, 
by a later test of time, has become inequity or, at best, an equity of 
questionable fairness. Certain rights and actions found in the Civil 
Code were designed to redress temporary circumstances, and their 
fairness was partial and unequal from the start. Into this category fall 
old Roman laws favoring vendors of land forced to sell at low prices 
(lesion beyond moiety)? laws authorizing extra delays to debtors,75 
and gender-based provisions favoring one spouse over another.76 
Shifts in economic conditions or social mores, however, could make 
these forms of equity appear discriminatory and harmful to the legiti- 
mate interests of purchasers, creditors, and spouses. Louisiana's 
present controversy over forced heirship is an interesting example of 
historical relativism. Here we have an old equitable institution 
rooted in the Roman lkgitime and the French coutumes that is facing 
critical reevaluation in light of a change in marriage patterns, the 
deterioration of the family, and an upsurge of possessive material- 

The conflict between historic and contemporary values is 

- ~ 

OFTHECIVLIAN TRADrnori 1-3 (1992). The Code Noir, which the French monarch introduced 
into Louisiana in 1724, was apparently a well-intentioned attempt to ameliorate the 
condition of slaves. As there were previously no controls governing how a master might 
treat a slave. certain elements of enlightened society regarded the Code Noir as humane and 
reformatory. See generally Math6 Allain, Slave Policies in French Louisiana, 21 LA. HIST. 
127 (1980) (discussing the paternal motives and selective enforcemen1 of this measure); Carl 
Brasseaux. The Administration of Slave Regulations in French Louisiana, 1724- 1766, 2 1 
LA. HIST. 139 (1980) (same). Both the lex talionis and the Code Noir, however, are victims 
of moral and historical relativism. These "improvements" will always be scorned for the 
inequity they presupposed rather than the incidental evils they suppressed. 

7 4 .  See LA. CIV. CODE ANN. arts. 1965 (West 1987). 2589-2600 (West 1952 & Supp. 
1994). It is the discriminatory, truncated shape of the !esion provisions in the Louisiana 
Civil Code, not their underlying policy, which explains their present lack of equitable 
appeal. Generalized lesion of the type found in Germany. BURGERLICHES G E S n s u c ~  
[BGB] 5 138; Italy. CODICE CNRE [C.C.] 5 1448; and Quebec. CODE CIVIL [CCQ] arts. 
1405-1408 (1993). is found lo be acceptable under modern conditions, but only by offering 
relief to either party in any transaction where there is serious disproportion between the 
prestations. 

75 . E.g., LA. CN. CODE art. 2047 (1 870) (West comp. ed. 1972). 
76 . E g . ,  LA. CN CODE art. 160 (1870) (West comp. ed. 1972); see Clausen v. Clausen, 

375 So. 2d 13 15, 13 17 (La. 1979). 
77 .  Legislation passed in 1989-1990 greally restricted forced heirship under Civil 

Code Article 1493, but these stalutes were declared unconstitutional by the Supreme Court 
in Succession of Lauga, 624 So. 2d 1156. 1169 (La. 1993). on the ground that the 
amendments to the code provision had the effect of "abolishing" forced heirship. a result 
prohibited by article XII, 5 5 of the 1974 Louisiana Constitution. For the history of the 
equitable nature of forced heirship. see PAUL OURUAC & JEAN-LOUIS GAZIANIGA. HISTOIRE 
DU D ~ o m  PRNB FRANCAIS 335-40 (1985). 
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inevitable, hence the process of correcting and perfecting the Civil 
Code through more, or at least different, equity is never finished. 
Manifestly, this is one of the best justifications for the progressive 
recodification of the Code. Equity in old age may become unrecog- 
nizable as such, and any law past its prime should be reviewed in 
light of evolving conditions. 

E. Judicial Equity as a Source of Law 

The Civil Code does not treat judicial equity as a formal source 
of law. Article 1 names legislation and custom as formal sources.78 
The official comment states that equity and jurisprudence are simply 
"secondary sources."7v The Code's theory, however, does not coincide 
with observed reality. 

Louisiana jurisprudence, especially its equity jurisprudence, 
ripens into binding precedents which the judges and the system 
recognize and respect as law even if the Code officially does not.80 
Furthermore, jurisprudence is a fortiori a source of law when positive 
law is silknt, for then, unlike straightforward cases applying clear 
code provisions, there is no basis to claim that the Code is the 
veritable source of the decision's authority. If one accepts the realist 
view that "law" includes all rules that the legal order is prepared to 
enforce, then equity ranks surely as a source of binding enforceable 
rules and meets the test of law in the general sense of droit. The 
doctrines repeatedly recognized by the Louisiana Supreme Court, 
such as the principles of unjust enrichment, equitable estoppel, and 
contra non valentem, are more than persuasive doctrines. They are 
law created and systematically applied by the courts.81 It would be 
refreshing and liberating to admit that the equity of the judges is a 
source of law. 

78 . LA. CIV. CODE ANN. art. I (West 1993). 
79 . Id. cmt. b. 
80 . On the notion ofjurisprudence corntanre in civil law. see Yvon Loussouarn, The 

Relotive Importance of Legislation Cutom, Doctrine, and Precedent in French Law, 18 LA. 
L. REV. 235,259-60 (1958). 

81 . Consider Sir Carleton Allen's statement regarding English Equity: 

[W]e cannot regard equity, as some writers would have us do, as merely 'a frame 
of mind in dealing with legal questions, and not a source of law'. It is a frame of 
mind so essential as an adjunct to strict law that we cannot rule it out as a source 
of legal inslilutions. 

Sw CARLETON K. ALLEN. LAW m THE MAKMG 397 (6th ed. 1958) (footnole ornilled). 
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F: Discretion Over Method, Rules, and Sources 

Equity under the Directory Provision of the Civil Code appeals 
to interior and aspirational values-to reason, justice, and prevailing 
usages-but functionally speaking, these lofty concepts are 
completely undefined and abstract, offering little guidance. Perhaps 
more importantly to the process, they impose few limits upon the 
judges. These ideas may only be the higher sentiments, emotions, or 
feelings that may be aroused or offended by the prospect of legal 
injustice in a particular case. Like sensory antennae, they may intuit 
injustices and deficiencies in the law, but they do not ipso facto 
explain what to do about the deficiency. A sense of injustice neither 
explains nor controls the creative process of the judge who fashions 
a new rule or remedy for the case. The discretion of the judge is 
essentially untrammeled under the Directory Provision. He has the 
choice of method, rule, and sources of law. It has been observed 
through the ages that there have been at least five different recourses 
in the event of gaps in the law: to God, to the legislator, to the 
supplementary law (like Roman law or English law), to the decision 
by analogy, and finally to equity, reason, or con~cience.~' The 
Louisiana phraseology, in its amplitude, may permit recourse to any 
or all of these. 

It is traditionally asserted that a civilian judge should resort to 
textual analogy,B3 though the Code is silent on this point too. 
Nothing in the Directory Provision expressly prevents the filling of a 
lacuna with a fair rule that cannot be analogized from a text within 
the Code. It happens frequently that a rule is drawn from English 
Equity, from the Common Law, or from "a purely judicial choice of 
values or impro~isation."~~ Theoretically, there is equally no banier 
in the quest for equity to resort to Roman sources, French sources, 

82.  John Gilissen, Le Pmbl?me des lacunes du Dmir dans I'Evolurion du Dmit 
Mididval er Modeme, in LEPROBL~ME DES LACUNES EN DR0i-r 197,246 (Ch. Perelman ed., 
1968). 

83 . To Franklin, the judge must only use analogical reasoning drawn from the texts 
that regulate similar situations. Franklin, supra note 22, at 494-98. He recognized, 
however, that analogical methodology was not dictated by the text of Article 21, but rather 
by the fundamental philosophy of the Code that law is created by legislative will alone, by 
the observable instances of ius singulare in the Code that "presupposed the working of the 
process of analogy . . . for other texts not so designated," and finally by the limited meaning 
of "natural law." "the idealized intellect of the middle class," in that article. See id. at 494- 
505. 

84 . Tate, Judicial Solurion, supra note 35, at 905. 
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custom, or whatever sources the Court has at its c~mmand.'~ An 
analogy might even be derived from a previous case decided by the 

There is, of course, an important issue at stake when it is 
insisted that analogy should be the sole permissible source of judicial 
equity. Analogy represents a fetter upon discretion that confines 
judicial choices to the policies and principles of the legislator. 
Analogy subordinates, more than it separates, judicial power and 
would tend to rule out the borrowing of dissimilar legal ideas. 
According to Justice Albert Tate, however, the Louisiana judiciary is 
not bound to use analogy." It is authorized under Article 21 freely 
to formulate a legal rule "on the basis of its fairness and social utility, 
as would a legislator" without violation of any separation of powers 
principles." This Gtny-inspired view rejects analogy as the sole 
approach and authorizes a free search for law. 

In rejecting analogy's empire, Justice Tate apparently accepted 
the notion that Louisiana courts possess inherent powers to find 
equity wherever it may be found. Equity is sometimes the result of 

85 . But this would be exceptional. Normally, as Thomas 'hcker has noted, jurists 
are recidivists in that they tend "to fall back into old, familiar habits of legal thought." 
Thomas W. lhcker, Interpretation of the Louisiana Civil Codes. 1808-1840: The Failure of 
the Preliminary litle 121 (unpublished L.L.M. thesis, Glasgow University). They have a 
tendency to seek rules from the nearest adjacent source, and this either will be the common- 
law system or the court's own jurisprudence. Thus, reviewing the encroachment of British 
Equity in Louisiana as of the year 1927, Leon Haas observed. ' m e  modem tendency of 
Louisiana courts is decidedly towards the citing of equity cases from common-law 
jurisdictions. . . . Louisiana courts will continue to cite chancery decisions . . . especially 
where there are few or no Louisiana cases in point." Leon S. Haas Jr., Does Equiry As It  
Prevails in Common-law Jurisdicrionc Obtain in rhe Civil l a w  Srare of Louisiana?, 62 
AMER. L. REV. 430.435 (1928). 

86 .  Thus, in Reynolds v. Swain, 13 La. 193,198 (1839), the Supreme Court solved a 
novel question under the Civil Code of 1825 on the basis of an analogy to the case of 
Christy v. Cazenave. 2 Mart. (n.s.) 451 (La. 1824). The Court could have reached the same 
result by using a textual analogy, but i t  regarded the prior case as law and therefore as a 
source on which legal analysis could be based. See ReynokLr, 13 La. at 197-99. In Bouterie 
v. Crane, 616 So. 2d 657,662 (La. 1993), the Supreme Court used analogy to prior case law 
to create a new Category of conlra non valenlem: 

Her claim does not squarely fit into any one of the four general contra non 
valentem situations, but it is closely analogous to the category which suspends 
prescription when "there was some conditions coupled with the contract or 
connected with the proceedings which prevented the creditor from suing or 
acting." 

Id. at 662 (quoting Corsey v. State. 375 So. 2d 13 19, 1321 (La. 1979)). 
87 . Tate. Judicial Solurion, supra note 35. at 885. 
88 . Id. at 886. 
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analogical extension taken from the pattern of the existing law, but 
this is not necessarily the methodology in the usual case. The 
process starts with the apprehension of injustice, but the Court's 
decision usually rests upon literary sources. Aspirations ascend ver- 
tically, but equitable doctrines tend to propagate horizontally. The 
law's deficiency is truly a creative opportunity for the migration and 
reception of legal ideas. 

G. Afirmative and Negative Character of Judicial Equity 

Equity in Louisiana may be of two types: affirmative and nega- 
t i ~ e . ' ~  Positive equity refers to jurisprudence that supplements, 
extends, or affirms the written texts in the interest of justice. A 
positive and harmonious equity is the only kind authorized by the 
Directory Provision. 

Negative equity, of course, performs a different role. It may 
undermine, nullify, or contradict written law in order to achieve 
greater fairness. It has played this conflictual part in both the Roman 
and English systems though its nature was always carefully disguised 
by tactical slogans insisting that equity could never have such an 
effect.% Similarly in Louisiana, negative equity cannot oficially 
exist, but the "official" view cannot be reconciled with 
jurisprudential developments. 

There are several doctrines that are (or were when they were 
introduced) overtly contra legem.91 Civilian purists may be tempted 
to argue that the Louisiana judge who uses his equitable discretion to 

89. This distinction was advanced by Franklin. supra note 22, at 504-05. and was 
further discussed in his essay, Mitehell Franklin, Brutus The American Praetor, 15 TUL. L. 
REV. 16, 27-28 (1940). Obviously, this distinction refers only to judicial equity because 
written law can be neither positive nor negative. 

90 .  The usual statements that 'The praetor cannot alter the civil law," and "Equity 
follows the law," cannot be squared with the revolutionary results produced by the praetor 
and chancellor. See W.W. Buckland, Praetor and Chancellor, 13 TUL L. REV. 163, 176 
(1939). In his Manual of Chancery Practice, Lord Nottingham quoted the pious declaration 
made by St. Germain in Doctor & Student ("In suits in equity before the Chancellor, the 
Lord Chancellor must order his conscience after the rules and grounds of the laws of this 
realm"), but Lord Nottingham also devoted an entire chapter to instances in which the rules 
of equity are "contrary" to the rules and reasons of the common law. LORD NOTTINOHAM'S 
"MANUAL OF CHANCERY PRACTICE" AND "PROLEGOMENA OF CHANCERY AND EQUITY'' 274- 
79 (D.E.C. Yale ed. 1986). His examples dealt with executor liability, mortgages, penal 
bonds, assignments, uses, etc. 

91 . See infra text accompanying notes 215-257 discussing the doctrines of laches 
and contra non valentem. 
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import British equity into the system engages in a surreptitious form 
of negative equity since this always undermines and never fulfills the 
civil law. The argument, however, is more chauvinistic than cogent. 
If British equity represents a fair and just rule, pedigree per se cannot 
make it contra legem in Louisiana. 

A. The Directory Provision 

The language of Article 2 1 was drawn verbatim from a provision 
in the French Projet of 1800:~ and that provision traces its roots in 
turn to the concept of equity discussed by Aristotle in the 
Nicomachean ~ t h i c s . ~ ~  

The provision enshrines the principle of reasonableness and 
natural justice. Equity is that which is fair, reasonable, and naturally 
just. This abstract norm is consistent with traditional and classic 
definitions of equity. Thus, equity is equality and equal treatment, 
proportionality of response, the preference for substance over form, 
the triumph of the spirit over the letter of the law." But the Civil 
Code's appeal to "reason and justice" is equally expansive. It excludes 
none of these ideas and encompasses them all. 

-- 

9 2 .  This Projet said that the judge "d defaut de la loi precise, est un tninistre 
d'equite. L'equiti est le retour d la loi ~ t u w l l e ,  ou n u  usages reps duns le silence de la 
loipositive." PROJETDU GOUVERNEMENT, Preliminary bk., tit. V, art. I 1  (1800) (West comp. 
ed. 1972) (stating that the judge, "in the absence of a specific provision of law, is a minister 
of equity. Equity is the return to the natural law. or to the usages relied upon in the silence 
of positive law") (author's trans.). 

93 . ARISTOTLF., lk NICOMACHBAN ETHICS V.x.5.xi (Rackham trans., 1947). 
94 . All of these elements or senses of equity are found in Aristotle's thought, both in 

the Rhetoric and the Nicotnacheatl Ethics. See G. CIULEI, L 'EQu~E CHI<% CIC~KON 22-25 
(1972). For Cicero and Bracton, equity always included the principle of equal treatment: 
there should be like law for like cases. and to equalize the treatment, analogical 
interpretation was authorized. J.L. Barton, Equity in the Medieval Cot~~morl Law, in EQUITY 
IN THE WORLD'S LEGAL SYSTEMS, supra note 56, at 139,139. 

Sir Henry Maine's classic statement is that equity is "a set of legal principles. entitled 
by their intrinsic superiority to supersede the old law." ANCIENT LAW, CH. Ill, at 36 (World 
Classics ed. 1961). RenC Demogue, a French author, treats equity as a three-fold reference 
to equality of treatment, proportionality (between consequences of an act and its author's 
intent), and the satisfaction of elementary human needs. See DEMOGUE, NOTIONS 
FONDAMENTALE DU DROIT P R I V ~  121, 130 (191 1). Another French author defined aequum 
et bono as the proportionality between men in the enjoyment of the good. See MAURICE 
HAURIOU. P R ~ I S  DE DROIT CONSTITWIONNEL 36 (26meed. 1929). For an encyclopedic set 
of references. see P. GWIERREZ, D~FENSE JURIDIQUE ET PHILOSOPHIQUE DE L'EQu~B (1 972). 
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3. The Minister of Equity-Legislator or Judge? 

The Directory Provision, it should be noted, does not follow 
Aristotle verbatim in authorizing the judge to imagine what the 
legislator would have said "had he been present" or would have put 
into the law "if he had known."95 The Civil Code does not ask the 
judge to imagine that he is a legislator or the alterego of a 
collectivity. The text extends a judicial office, not a legislative 
one.96 The provision thus avoids the philosophical issue, which the 
famous Swiss code provision encounters?' of whether the judge 
adopting the mantle of equity should attempt to put himself in the 
historic place of the legislator who enacted the law or rather to 
conceive himself as a present-day legislator armed with hindsight. 
Instead, the Civil Code wisely calls for the exercise of judicial 
equity, not a fictional legislative equity, and this equitable judgment 
would naturally be that of a "present-day" judge, the judge seized of 
the case before the court.98 

C. An Equity Based on Gaps or Based on Injustice? 

It is a popular mistake to read the Directory Provision as if the 
judge's role cannot arise unless there is a verbal gap in the coverage of 
the Code. It is true that the language of the provisionw may suggest 
the necessity of a gap as a kind of suspensive condition upon the 
exercise of judicial power, but this is an unfortunate figure of speech 
that disguises the true power of the court and the kind of question the 

95 . ARISTOTLE, supra note 93, at V.x.5.xi. 
96. SeeStone,supranote41,atI03. 
97 .  "In the absence of any applicable statutory provisions, the judge shall decide 

according to customary law, and in its absence according to rules he would enact as a 
legislator. In this he shall follow established doctrine and decisional law." CODE CNILE 
SUISSE [ZGB] art. 1 (1907), quoted in Tate, Judicial Solution, supra note 35, at 885 11.26. 

98. In spite of the plain wording of this provision, certain Louisiana justices, 
apparently influenced by G h y ,  have insisted that a judge should reason as a "modern 
legislator." See infra notes 1 1  2-1 14 and accompanying text for Justice Dennis' view, and 
see also Tate, Judicial Solution, supm note 35, at 885. The Code of Evidence drafted by 
Livingston directed the court to place itself in the situation of the legislature. Livingston. 
who credited Plowden for this idea, called it "consulting the spirit of the statute." See supra 
note 18. 

99 . "In civil matters, where there is no express law . . . ." LA. CIV CODE art. 21 
(1870) (West comp. ed. 1972) (emphasis added). "[Wlhen no mle . . . can be derived from 
legislation or custom . . . ." LA. CIV. CODE ANN. art. 4 (West 1993). 

MANY GUISES OF EQUITY 

judge must face. The notion of a gap is a convenient fiction.loO A 
gap does not leap forth from the face of a statute-it is made to 
appear after extensive judicial interpretation.I0' The operative 
premise of the Directory Provision is the existence of a case that the 
legislature did not intend to regulate because it did not foresee or 
consider such a case. Thus, application of the law to that unforeseen 
case may produce injustice. Since it must be decided, a priori, that 
the coverage turned out to be accidental, and not deliberate, the 
existence of the gap cannot be known or shown by a simple glance at 
the statute. This will become plain from an analysis of various types 
of statutory gaps and the mounting degree of discretion that they 
require. 

Canaris provides the following definition of a lacune, or legal 
gap: "There is a lacune when a legal regulation is missing while the 
legal order in its totality-which is to say including the supralegal 
principles and the juridical ideas drawn from the nature of things- 
demands a regulation."'02 The simplest and, for some, the only true 
category of lacune concerns an incomplete statute or code provision 
that cannot be applied to the dispute because a certain element is 
missing. The law declares, for example, that the debt bears interest 
but fails to fix the rate, or stipulates that a right of action exists but 

100 . Aristotle's conception of equity did not rest upon the existence of a verbal gap in 
a statute (Aristotle's example indeed was that of an overinclurive law that, by definition, has 
no verbal gap), but rather connoted a distance between two things, the falling-short or the 
surpassing of a proper standard. Roger A. Shiner. Aristotlek Theory of Equity. in JUSTICE, 
LAW AND METHOD IN PLATO AND A R I S ~ T L E  173, 182-83 (Spir0 Panagit0~ ed., 1987). 
Aristotle's thought focused upon the doctrine of the just mean whereby the just coverage 
occupies the mean between two vices, the vice of falling short of and that of exceeding the 
mean. Id. at 182. Roger Shiner explains that Aristotle would not have subscribed to the gap 
imagery which is popularly used 

[Wlhenever any person or thing falls short of a standard, there is in a sense a 'gap' 
between the point on the scale actually reached and the point on the scale of the 
standard. . . . Aristotle means . . . simply that the written law falls short of a 
standard. Equity rectifies written law by compensating for the deficiency of its 
inevitably universal schema. 

Id. at 183. For Shiner, "One signal virtue of Aristotle's account of equity I find to be exactly 
that he does not associate equity with 'gaps in the law,' and that he does attempt to give a 
deeper explanation of the need to 'go beyond the written law."' Id. at 182. 

101 . Justice Tate correctly stressed that gaps are usually "judge-discovered and judge- 
filled, with no more than a token legislative basis," and that "in actuality, no verbal gap in 
the legislative scheme existed." Tate, Judicial Solutions, supra note 35. at 906-07. 

102 . C.W. Canaris, De la Manikre de Constater et de Combler les Lacunes de la Loi 
en Droit Alletnand, in LE PROBL~ME DES LACUNES EN DROIT, supra note 82, at 16 1 ,  169-79 
(author's trans.). 
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fails to indicate which forum has jurisdiction, or establishes a 
prescriptive period but does not state the moment when prescription 
begins. This variety is the least controversial and the easiest to 
visualize. An incidental element has been left out, the law cannot be 
applied without it, and the legislature absolutely wills that the law be 
applied. Here, it might well be thought that the judge must fill the 
lacuna, for otherwise, there would be a denial of justice (dkni de 
justice). For certain authors, this is the only "true" gap to be found 
in statutes.lo3 On this view of the question, all other laws involve 
"pretended" gaps, which lack no element to make them applicable to 
the case before the court. Here, however, we pass from an equity 
based on true gaps to an equity based on perceived injustice, and 
while writers and judges may continue to speak of gaps in regard to 
the latter, it is clear that these "pretended gaps are of two kinds. 

The first of these pretended gaps arises when a disparity exists, 
in the eyes of the judge, between the law's intended purpose and its 
apparent applicability, or nonapplicability, to the case before the 
court. The judge uncovers this anomaly when comparing the law's 
purpose or teleology with the characteristics of the case. The 
injustice may take the form of an overinclusive law requiring 
restrictionto4 or that of an underinclusive law needing extension. 

The example of prescription clearly illustrates the problem of 
an overinclusive law. A rule of one-year prescription may, on its 
face, extinguish all personal injury actions without allowing a 
pertinent exception for the case at bar in which the plaintiff's claim 
prescribed before having knowledge of any injury or the legal 
competence to assert a claim. The unfairness of the provision seems 
patent.'05 But to say there is a gap in such a law is pure metaphor. 

103 . See Charles Humberlant, Les Micanismes lnstifuis pour Comhler les Lacunes 
de la Loi. in LE PROBL~ME DES LACUNES EN D~orr ,  supra note 82. at 31, 40-41 (citing 
authors stating this belief). For Justice Tate, a statute with a missing element or term, such 
as a statute creating a crime without a prescribed penalty, contains an "absolute gap" which 
he distinguishes from traditional gaps in the law. It is apparent that an "absolute" gap in 
Tale's language is no diffemnt than the "true" gap discussed by other writers. See Tate, 
Jr,dicial Solution, supra note 35. at 892-90 1. 

104 . C.W. Canan's calls this "teleological reduction" of the statute, but this only 
means making the case at bar an exception to the statute. See Canaris. supra note 102, at 
169-79. 

105 . The petitioner's default may be caused by the surreptitious nature of his injury or 
by the bad-faith of his injurer. A prescription statute framed in such universal terms is 
Article 3468: "Prescription runs against absent persons and incompetents, including minors 
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By definition, overinclusive laws leave no gaps. That is, in fact, 
their vice, just as their virtue is security and certainty. Gap language, 
therefore, is only a way of arguing1% that an exception should be 
made in favor of the time-barred victim, an equitable result 
frequently reached by Louisiana courts applying the doctrine of 
contra non ~alentern.'~' Nevertheless, this presupposes a finding 
that the legislature did not foresee this type of case and did not 
deliberately choose a policy of security over the risk of occasional 
injustice. In other words, we cannot escape from the delicate problem 
of interpreting the legislature's intent. 

The alimony provisions of the 1870 Civil Code furnish an 
example of the difficulty associated with teleological interpretation. 
Article 160 (1870) entitled needy wives to an award of alimony upon 
divorce from their former husbands but made no reciprocal provision 
for a needy husband to obtain alimony from his wife.Io8 The a priori 
issue about this nonreciprocal provision is whether it contains an 
accidental oversight on the part of the nineteenth-century codifiers, 
or did that legislature in its wisdom intend this provision to be 
exceptional in favor of wives?Iw This question arose in the case of 
Ciausen v. Cia~sen,"~ but the Supreme Court Justices split 4-3 on 
the question whether the Code's silence was deliberate or accidental. 
Three dissenting justices maintained that the alimony law should be 
broadened by recourse to equity to grant the husband a reciprocal 
right to alimony."' In his dissent, Justice Dennis, sounding like a 

and interdicts, unless exception is established by legislation." LA. Crv. CODE ANN. art 3468 
(West 1994). 

106. The only sense in which a gap can be spoken about is either the equitable 
exception created by the court, or the exception thal the legislature slrould have made but did 
not make. 

107 . See, e.g.,  Bouterie v. Crane, 616 So. 2d 657,662 (La. 1993); Plaquemines Parish 
Comm'n Council v. Delta Dev. Co., 502 So. 2d 1034. 1060-63 (La. 1987); Nathan v. Carter, 
372 So. 2d 560. 561-63 (La. 1979). For the evolulion of this equitable doctrine, see infra 
text accompanying notes 231 -256. 

108 , See LA. CIV. CODE art. 160 (1870) (West comp. ed. 1972). This inequality was 
finally rectified by legislative amendment in 1979. See LA. CIV. CODE ANN. art. 112 (West 
1993) (modifying former Article 160). 

109. If a slatute is "inlended" to be restricted to cases expressly covered by it. its 
application by analogy to other cases, however similar they may be. is prohibited. The law 
is then ircc singulam and incapable of extension by judges, a proposition usually expressed 
in an argumentwn e contrario. See Konrad Zweigert & Hans-Jiirgen Puttfarken, Statutory 
lnterpmfation-Civilion Style, 44 TUL L. REV. 704.7 14- 15 ( 1  970). 

110. 375So.Zd 1315. 1318(La. 1979). 
1 1 1 . Id. at 1318-19 (Dennis, J., dissenting). 
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disciple of Aristotle sitting on the Swiss Supreme Court,"* argued 
that the Court should attribute to Article 160 the scope that a 
"present-day legislator" would attribute to it.Il3 He urged, 

[A] present day legislator . . . would have taken cognizance of the 
increasing and expanding nature of women's activities and 
responsibilities, as well as our constitution's prohibition of arbitrary 
or unreasonable gender-based legal classifications, and that he would 
not have intended by the legislation to discriminate against husbands 
who have not sufficient means for their maintenance . . . . 

Accordingly, in Justice Dennis's view, the question of alimony for a 
husband after divorce is a civil matter upon which there is no express 
or implied law, and we are bound to proceed and decide according to 
equity.'14 

Four Justices, however, refused to disturb what they perceived 
to be a deliberate policy choice by the legislature. Their position 
took into account the dominant cultural attitudes of the nineteenth 
century which shaped so many other laws in favor of men or 
 husband^."^ They perceived Article 160 in its nineteenth-century 
context to be a kind of counterbalancing exception to the general 
trend of male-dominated legislation, an instance in which the 
legislature deliberately chose to make alimony one-sided and 
  me dial."^ Accordingly, this was not believed to be the occasion 
for the Court to redress a "gender gap" by resort to equity."' It was 
the place of the Court to leave intact the legislature's own 
nineteenth-century sense of equity, even though sexual paternalism 

1 12 . For the relevant Swiss code provision. see supra note 97. 
113 . Clawen, 375 So. 26 at 1318 (Dennis. J.. dissenting). 
1 14. Id. (Dennis, J., dissenting) (quoting and adopting Loycano v. Loycano, 358 So. 

2d 304 (La. 1978)). 'Ihe vigorous judicial role that the three dissenters, including Justice 
Tate. embraced is worth noting. For these justices, the gap in Article 160 was the problem 
of the "necessitous husband that was unforeseen in the nineteenth century and therefore not 
provided for in the Civil Code. Tate, Judicial Solution, supra note 35, at 889. This gap was 
discovered by considering "original social conditions . . . (when married men were usually 
capable of supporting dependents, but married women usually could not support even 
themselves) as compared with current social conditions." Id. The opinion supports Justice 
Tate's view that gaps are judicial constructs-judgediscovered and judge-filled. Id. at 906. 

115. Clawen.375So.26at1316-18. 
116. Id. 
117 . See id. The majority was apparently saying that given the male chauvinism 

expressed as a whole in the Civil Code, there was no analogical basis for an extension of 
alimony on a gender-free basis. Article 160 (to use Mitchell Franklin's terms) was iur 
singulare, viz. a nonprojectable text running against the current of code analogies. See 
Franklin. supra note 22. at 501-02. 
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no longer seems equitable to modem eyes."' The inability of the 
seven justices to agree upon the existence of a gap in the old alimony 
law illustrates the point made in the beginning of this discussion. 
Gaps in statutes are not literally salient and self-evident; they derive 
from an extrapolation of the legislative intent, the determination of 
which is the critical question to be decided. 

We come finally, in contrast to the "gaps" resting upon 
teleological analysis, to a distinct variety based on the deficient 
structure of the law. This category of "gap" in the written law 
appears when the courts feel compelled to recognize the existence of 
a broad principle either totally absent or only fragmentarily 
expressed by certain texts.Il9 Once again, to speak of a gap in these 
circumstances is better imagery than logic. All that we intend to say 
is that, without recognition of the principle, the law would be 
deficient. Thus, the court may consider that application of the 
existing texts to the case will result in unfahess, and it is necessary 
to recognize a new principle, such as unjust enrichment, detrimental 
reliance, abuse of rights, culpa in contrahendo, and 
unconscionability, that will yield a fair result. It may argue that the 
principle missing from the text reflects the values of contemporary 
society and receives support from the inner analogies, the fragments 
of the code or statute, but the source of the principle is secondary to 
the justice question. The decision to rectify the justice gap is not 
obligatory, and the means of redressing it (analogy, common-law 
precedents, original thinking, etc.) are discretionary, unpredictable 
choices. 

The Directory Provision misleadingly states that when no rule 
for a particular situation can be derived from legislation or custom, 
the court is "bound" to proceed according to equity. Is the court 
always bound to proceed in equity and formulate a new rule for the 
circumstances of the case? We have seen, in reviewing various 
kinds of "gaps," that the problem in most cases is not that the 
legislation yields no rule, but that the rule it yields is unfair. My 
view is that, except in the case of a so-called "true" gap, the judge 
retains full liberty and discretion over the terms of his own 

- -- 

1 18 . By the date of the Claucen decision, rulings of the United States Supreme Court 
had made it abundantly clear that such gender-based discriminations were unconstitutional 
under the Equal Protection Clause. See Orr v. Om. 440 U.S. 268,278-83 (1979). 

119 . See Canaris. supra note 102. at 171. 
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intervention. The judge is, of course, obliged to decide every case 
before him. He cannot refuse to judge on the pretext that the law is 
silent, obscure, or difficult to understand. That would be a breach of 
judicial duty, a denial of justice.'" Though the judge must decide 
every case, he is not required by his office to create new rights and 
remedies for every (arguably) unfairly regulated case. In view of the 
difficulty and delicacy of the judicial task in detecting, verifying, and 
redressing the deficiency of the law, he may instead resolve the case 
in accordance with the law as written.I2' 

D. Equite' on the Code-the Example of Unjustified Enrichment 

It would be too tedious to catalogue the occasions upon which 
the courts have made use, and sometimes misuse, of Article 21 of 
1870 (now Article 4) to fill gaps by analogical and inductive code 
reasoning. Analogical reasoning has taken place for more than a 
century and a half, and the cases are now 1egi0n.l~~ Our purpose 
here is to illustrate certain features of the process, and the 
development of a general principle of unjust enrichment may serve 
as the example par excellence. 

A general principle of unjust enrichment was not contained in 
the Civil Code of 1825. More specifically, neither the action 
quantum meruit nor de in rem verso was found in the Code. These 
two actions, however, were later extrapolated out of the Code 
through the use of analogical reasoning. In both instances, the courts 
referred to these creations as "equitable doctrines," which evidently 
is a reference to e'quite', a doctrine derived from the Civil Code, not 
an Anglo-American equitable doctrine. 

The 1967 decision of Minyani v. Curtis  product^'^^ announced 
recognition of a generalized principle of unjust enrichment and the 

120 . DLni de justice is reprehended by Article 4 of the Code NupolLon. 
12 1 . See Moulin v. Monteleone, 165 La. 169, 189-95, 1 15 So. 2d 447,455-56 (1 927), 

overruled on othergmwdr by 9 to 5 Fashions v. Spurney, 538 So. 2d 228 (La. 1989). 
122 . As a sampling of analogical reasoning, see Pitre v. Opelousas Gen. Hosp.. 530 

So. 2d 1151, 11  61-62 (La. 1988) (arguing that by analogy to Civil Code contract provisions 
on consequential damages, a similar rule governing damages in tort could be derived); 
Cortes v. Fleming, 307 So. 2d 611,613-16 (La. 1973) (analogizing from Civil Code articles 
permitting alimony at divorce that a party seeking alimony at annulment of marriage was 
also entitled to an award); Ohio Oil Co. v. Ferguson, 213 La. 183, 195-215, 34 So. 2d 746, 
750-57 (1946) (stating that Civil Code provisions governing predial servitudes would be 
extended by analogy to cover mineral rights). 

123 . 251 La. 624.637-38.205 SO. 26 422,427 (1967). 
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availability of the action de in rem verso. In 1953 during the 
construction of the Desire Housing Project, Minyard, a 
subcontractor, installed a defectively manufactured caulking 
compound that he purchased through a distribut~r. '~~ Because of the 
defectiveness of the materials, corrective work was later required, 
and in 1965, Minyard was obliged to indemnify his general 
contractor for the additional costs thereby incurred.'25 In that same 
year, Minyard brought an action that he styled as a "petition for 
indemnity" against Curtis, the manufacturer of the defective 
pr~duct."~ There was no contract nor privity of contract between 
these two parties, so this was not a contract claim. In any event, all 
contract claims, redhibitory claims, or tort claims against the 
manufacturer would have been prescribed because more than ten 
years had passed since the product was bought. The trial court and 
intermediate appellate court accordingly ruled that all of Minyard's 
claims had prescribed.12' 

The question raised in the Supreme Court was whether 
Minyard's claim for "indemnity" could proceed under the theory that 
Curtis, whose act was responsible for the loss, would be unjustly 
enriched if the loss remained upon Minyard. In other words, did 
Louisiana law recognize a general principle of unjustified 
enrichment, and might Minyard bring an action on that basis though 
prescription on other bases had elapsed? The answer to both questions 
was affirmati~e.'~' 

The reasoning process on the point of principle is particularly 
interesting. The Court found one source for the principle in the 
moral maxim stated in Civil Code Article 1965, "that no one ought 
to enrich himself at the expense of another."'29 This article stands 
among the provisions relative to the interpretation of contracts, but 
the Court attributed analogical value to it even though, in this case, 
there was no contract at all to be interpreted. The Court also argued 

124 . Id. at 633.205 So. 2d at 426. 
125 . Id. at 634.205 So. 2d at 426. 
126 . Id.. 205 So. 2d at 426. 
127 . Id. at 635.205 So. 2d at 426. 
128 . Id. at 650-51, 205 So. 2d at 432. Since prescription on the claim of unjustified 

enrichment would not begin until the plaintiff had been compelled to pay (impoverished). 
the Court held that this action arose in 1965 and was not prescribed. Id. at 654. 205 So. 2d 
at 433. 

129 . Id. at 650-5 1, 205 So. 2d at 432; see also LA. CN. CODE ANN. art. 1965 (West 
1987). 
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that the principle of unjustified enrichment appeared to be the thematic 
basis of the Code's quasicontract provisions.130 

Analogizing from the two principal kinds of quasicontracts in 
the Civil Code (which, of course, suggests there could be a third 
kind), the Court proceeded to a broader generalization: 

There is a general concept of quasi contractual obligations; it is a 
concept based upon the principle that where there is an unjust 
enrichment of one at the expense or impoverishment of another, then 
the value of that enrichment or else, in some cases, the amount of the 
impoverishment must be restituted.I3' 

The Court also found this principle already recognized by courts and 
writers in France, and according to a leading article in the Tulane 
Law Review, it had received recognition in civil-law countries 
generally.132 The Court expressly accepted the view of French 
doctrinal writers that the action must be limited by five restrictions, 
especially the important fifth limitation which states that the action, 
like equity itself, must be subsidiary in nature.'" This use of French 
doctrine illustrates the point made earlier about the importance of 
horizontal sources in constructing equitable rules. 

In reviewing this reasoning, it is noteworthy that the analogized 
enrichment principle seems internally derived from code 
provisions,'34 but at the same time, the principle is externally 
confirmed by European doctrinal writings. The reasoning also 
played against its own echo within prior Louisiana cases. There is a 
considerable line of "indemnity cases" stretching back to 1814 that 

130 . Minyard, 25 1 La at 650-5 1, 205 SO. 2d at 432; see ako LA. Crv. CODE ANN. 
arts. 2292-94 (West 1979). This latter article provides: "All acts, from which there results 
an obligation without any agreement, in the manner expressed in the preceding article, form 
quasi contracts. But there are two principal kinds which give rise to them, to wit: The 
transaction of another's business. and the payment of a thing not due." Id art. 2294. 

13 1 . Minyard, 25 1 La. at 650.205 So. 2d at 432 (fwmote omitted). 
132 . Id. at 650,205 So. 2d at 432; see ako Barry Nicholas, Unjustified Enrichment in 

the Civil Low Ond Louiriana Low, Part 1.36 TUL L. Rw. 605,605, and Part 11,37 TUL L 
REV. 49.49 (1962). The principle is enacted in the German and Greek Civil Codes. BGB 
g 8 12; Asn~os KODM [AK] art. 904 (Greece). 

133 . Minylrrd. 25 1 La. at 652,205 So. 2d at 432-33. 
134 . In a later decision, the Supreme Court noted the existence of at least seven civil 

code provisions that seem to rest upon the principle of unjust enrichment. Edrnonston v. A- 
Second Mortgage Co., 289 So. 2d 116, 120 n.1 (La 1974). George Challies, however, has 
construed nearly sixty articles of the Louisiana Civil Code to be expressions of this general 
principle. GEORGE S. CHAUIES. THE DOCTRINE OF UHJUSITFIU) ENRICHMENT m  HE LAW OF 
THE PROVINCE OF QUEBEC 187 (2d ed. 1952). 
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allowed recovery, some without stating any satisfactory ground,'35 
others inappropriately analogizing indemnity to contribution between 
joint t~rtfeasors . '~~ The bare results in these cases had led the Court 
in the same direction as the enrichment principle and now supported 
recognition of the principle, because "[a]lthough not always referred 
to, [unjust enrichment principles] were [seen by the courts as] the 
underlying reasons for the decision of those cases which have 
allowed recovery under the concept of indemnity to which we have 
referred."I3' 

From the standpoint of the use of the Directory Provision, 
however, the Court's opinion was unclear as to the nature or the 
location of the gap it perceived in the Code. It would be possible to 
argue that the Court supplied, through Article 21, a distinct new 
source of obligations whose content was suggested by an ensemble 
of code articles (rechtsanalogie), with Article 1965 being foremost 
among them. On this theory, a "gap" in the Code existed in Article 
1760 (1870) because it failed to include unjustified enrichment 
amongst the sources of obligations that it ~isted.'~' The difficulty is 
that the Court never referred to Article 1760, and we cannot be sure 
that the Court envisioned a gap at that high level of generality.'39 
Furthermore, there would be a fatal objection to this view if Article 
1760 (1 870) deserved to be read as an exclusive list of the sources of 

135 . See cases discussed in Minyard. 251 La  at 638-43.205 So. 2d at 427-29. 
136. Id. 
137. Minyard, 251 La. at 648. 205 So. 2d at 431. In the recent case of Morphy, 

Makofsky & Masson, Inc. v. Canal Place 2000. 538 So. 2d 569 (La. 1989). the Supreme 
Court declared that the extent of the defendant's enrichment should not be the basis of 
determining his liability when he and the plaintiff are bound by a contractual relationship. 
Id. at 575. If their contract simply fails to indicate a price tenn, this amount should be 
equitably determined. but the sum should not be limited by the extent of the enrichment of 
one party. Id. The award should reflect the fair value of the thing sold or the services 
rendered. Id. 

The Court's observation seeks to confine the principle of unjust enrichment to the field 
of quasi-contracts and to bring to a halt the expansion of an alien type of "quantum meruit" 
action in Louisiana, which the Supreme Court thought was "an ill-considered importation 
from the common law." Id. at 574. 

138 . Under the 1870 Code, the five sources were: contracts, quasi contracts, offenses, 
quasi offenses, and obligations imposed by law. See LA. CN. CODE art. 1760 (1870) (West 
comp. ed. 1972). 

139 . In the only other decision in which the Supreme Court considered this point, the 
action was based on h i d e  21 and h i c l e  1965 of 1870 without reference to the quasi- 
contractual articles. Edmonston v. A-Second Mortgage Co.. 289 So. 2d 116, 120-22 (La. 
1974). 
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obligations.lm Nevertheless, when Article 1760 (1 870) was revised 
in 1984, the replacing provision (Article 1757) expressly added 
unjust enrichment to the list of sources of obligations, so that this 
amendment, in retrospect, would suggest that the legislature, if not 
the Court, had indeed discovered or ratified a gap at this high level of 
generality. 

Alternatively, as seen in the language quoted above, the Court 
placed the principle of unjustified enrichment within the general 
framework of quasi-contracts. Apparently, it attempted to show that 
the available actions, condictio indebitii and negotiorum gestio, were 
piecemeal expressions of a wider principle. On this reading of the 
opinion, the gap in the quasi-contract provisions was the absence of 
a generalized action, but this would not be a gap in the sense of 
Article 21. Article 2294 plainly states that the forms of quasi- 
contract are not closed and implicitly authorizes the judge to extend 
the "two principal kinds" further.I4' The generalized action would 
simply become a third quasi-contract. The Directory Provision was 
not essential to this reasoning, though probably no particular harm 
resulted from its use. Article 2294 ("All acts . . .") is a general 
clause'42 in the same sense that Article 2315 ("Every act whatever of 
man . . .") is a general clause.143 They are, by definition, gapless. 
The convenience of discovering the gap within quasi-contract is, as 
Challies noted, to attach the doctrine to an existing legal 
institution,14 but the inconvenience of basing the action for 
unjustified enrichment upon quasi-contract is two-fold. First, there 
is the problem of the limiting word "lawful" found in Article 2293's 
definition of quasi-contracts, which provides that quasicontracts are 
"the lawful and purely voluntary act of a man."'45 As Nicholas has 
explained, since the enrichee's act will normally be unlawful (though 
it was not unlawful in Minyard), there logically cannot be recovery 
in quasi-contract in a large number of  instance^.'^ Second, it is 

140 . See Albert Tate Jr., The Louisiana Action for Unjurtijied Enrichment: A Study 
in Judicial Pmcess, 5 I TUL L. REV. 446,458-60 (1977). 

141 . LA. CIV. CODE ANN. art. 2294 (West 1979). 
142 . Id. 
143 . LA. CIV. CODE ANN. art. 23 15 (West Supp. 1994). 
144 . CHALUES. supra note 134, at 52. 
145 . LA. CN. CODE ANN. art. 2293 (West 1979). 
146 . Barry Nicholas, The Louisiana Law of Unjust Enrichment Thmugh the Act of 

the Person Enriched, 617 TUL. CN. L.F. 3, 5 (1991-92). 
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theoretically difficult to find the wide principle of unjustified 
enrichment in quasi-contract. Negotiorum gestio, in particular, in 
many ways is not a pure example of the principle at work and does 
not provide a strong analogy for further generali~ation.'~~ 

In closing, a word should be said about the historical 
progression to this development. The evolution of unjust enrichment 
in Louisiana followed the circular path, and the glacial pace, of 
equity and law to which we drew attention earlier. It required four 
stages to complete the circle over a two-century time frame. In the 
first stage, the legislature, following civilian tradition, designed 
quasi-contractual provisions underinclusively and without an 
articulate principle; it created two actions of limited scope, but 
leaving open the inference that the instances were nonexhaustive. 
Second, in a long series of cases, the courts entertained claims that 
called for remedies above and beyond the two limited actions 
recognized by the code provisions. Equitable results were reached in 
these cases, but upon dubious or even nonexistent code foundations. 
The third step entailed bolder action. Invoking its equity power 
under the Directory Provision or under the general clause of quasi- 
contracts, the Supreme Court extrapolated from internal code 
evidence and foreign doctrinal material the existence of a 
generalized principle. This new principle rationalized a wayward 
jurisprudence, expanded the logic of the Code, and, from 1965- 
1993, hardened into jurisprudence constante. The fourth stage is 
now in the hands of the code revisers, and legislative action is 
expected. A projet of law has been prepared which would enact a 
new article codifying the unjust enrichment principle established by 
the Supreme Court,'" which reads: "A person who has been enriched 
without lawful cause at the expense of another person is bound to 
restore the enri~hment."'~~ 

E. Equite' Distinguished from Interpretation 

Our previous analysis of the Directory Provision indicated that 
equity means the process of rectifying an injustice or defect in the 
positive law and not that of interpreting a code provision applicable 

147. Id. at 12. 
148 . See Louisiana State Law Institute, Revision of the Louisiana Civil Code of 1870: 

Obligations Arising Without Agreement 1-5 (Oct. 27. 1993). 
149. Id. at 3-5. 
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to the case at hand. The Code makes this boundary seem brighter 
than it really is, as if it were a difference of kind and not merely one 
of degree. The Civil Code attempts to place in clear opposition the 
situations requiring the skilled use of discretion in interpreting texts 
from those situations in which the judge has no text at all to 
interpret. This attempts to segregate the different tasks of inductive 
reasoning in separate watertight compartments. Thus, on a strict 
reading of the Louisiana scheme, the various rules directed to the 
judge for the interpretation of texts do not form part of the system of 
civilian equity, even though it is difficult to conceive of proper 
interpretation devoid of equitable  consideration^.^^^ Nevertheless, to 
warrant the court's interpretation, a law must have some defect, at 
least in its expression if not in its scope.'" 

150 . There are two traditions on this subject. The idea of splitting interpretation away 
from equity is venerable and seems due to an incorrect reading of Aristotle. Justinian 
decreed that interpretation takes place in a doubtful case, but equity must confront clear law 
with execution, not with interpretation. C I n  m i / e s t i s  non est opus interpretarione sed 
executions.") CODEOF J. 1.14.1 & 5. The second tradition, which treats equity as a norm of 
interpretation, thus linking the two, begins with Cicero. See CULEI, supra note 94, at 44-52. 
Pufendod's treatise, ON THE LAWS OFNATURE AND NATIONS (1688) (Oldfather trans.. O.U.P. 
1934), follows Cicero by mingling the two concepts. He gives many examples of natural 
equity influencing or even depending upon the interpretation of law. Sometimes the equity 
of a statute can only be revealed by considering the law's underlying purpose or design 
(teleological interpretation). 

A common illustration of this is the following: "Let any alien who mounts the 
walls be put to death. But in a siege one does so and hurls down the enemy that 
was preparing to scale them." Opposed to the alien is . . . [the letter of the law], in 
his favour . . . [the design of the law], which must without question carry the 
decision. For the purpose of the law was that no alien should ascend the walls to 
discover where was the easiest way into the city; which consideration has no 
bearing upon the case before us. 

Id. at 800. Pufendorf correctly weaves equity and interpretation together in this passage 
since the question posed by the famous alien on the walls is the same as Aristotle's general 
problem of the overinclusive law to which an equitable exception must be made. Whether 
an exception should be made depends upon whether the case of the friendly alien was 
foreseen by the legislator, and this question depends upon interpretation. The medieval 
common lawyers understood and accepted the notion of "equity on the statute" as a device 
for filling gaps in statutes. See Barton, supra note 94, at 146. Ironically, contemporary 
English judges denounce such a power. 

151 . Another artificial distinction suggested by this scheme is that between equity 
performed under the Directory Provision and the work performed by courts when filling in 
the general clauses of the Code. The assimilation of "general clause" jurisprudence under 
the heading of "equity" is standard procedure in Germany. Judicial "flight" into general 
clauses (e.g., BGB 5 242) is what German lawyers understand when they speak of "equity." 
See Uwe Diederichsen & Karl-Heinz Gunky, Principles of Equity in G e m n  Civil Law, in 
EQUITY r~ THE WORW'S LEGALSYSTEMS. supra note 56. at 277.279. 
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Interpretation presupposes that the legislature has foreseen the 
case before the court, has provided a rule to cover it, but the thrust of 
that rule is arguable and must be clarified by the judge. 
Interpretation only operates where there is ambiguity since the judge 
is forbidden to interpret clear words, and the interpretation of the law 
will broaden or narrow its scope, but not create a rule.152 Thus, the 
Civil Code authorizes the judge to seek out the teleological purpose 
of the law when its language is ambiguous153 and declares that the 
clarification of ambiguous law can be produced by examining the 
full context of an enactment.lS4 Furthermore, by the technique of in 
pari materia reasoning, related texts may be juxtaposed so as to 
remove the ambiguities which would otherwise appear from an 
isolated reading. These important rules of interpretation are 
considered less inductive than the equitable task of creating a rule 
where none exists. 

E From Equite' on the Code to Equite' on the General Statutes 

The Court may be asked to apply its equity powers to statutes 
other than the Civil Code. In these cases, the problem of detecting 
the intent and the intentional gap is particularly difficult and 
important. There is a far greater need to proceed carefully in 
assessing the spirit and purpose of general statutes. They are all 
quite different species to which constant and general rules of 
interpretation cannot and should not be applied. Constitutions, 
social-policy legislation, tax laws, penal laws, and interest-group 
legislation, all have a spirit and purpose different than that of a civil 
code, and sometimes they contain their own directory provisions. 
On the one hand, the Uniform Commercial Code (UCC) calls for 
liberal construction "to promote its underlying purposes and 

and where a legal question is not covered by its 
provisions, the UCC must be supplemented by "law and equity."Is6 
This is not, of course, the equity of civil law. This directory 
provision rivals and differs from the Civil Code's provision, for 

152. FRANCOIS GBNY. M ~ O D E  D'INTERPRETATION ET SOURCES EN DROIT PRIVB 
POSITIF, NO. 105, at 204-06 (La. St. L. Inst. trans., 2d ed. 1954). 

153 . See LA. CN. CODE ANN. art. 9 (West 1993). 
154 . Id. art. 12. 
155 . U.C.C. 5 1-102 (1994). 
156. Id. 5 1-103. 
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instead of recourse to analogy or to natural justice, the judge must 
return to the subsidiary common-law jurisprudence exterior to the 
commercial statute. In contrast to the liberal construction called for 
by the Commercial Code, the Louisiana Penal Code cannot be 
extended by analogy so as to create crimes not provided for. Judicial 
gap-filling is expressly restricted."' So long as new crimes are not 
created, the Penal Code may receive a genuine construction, 
according to the fair import of the words, rather than a strict 
con~truction.'~~ 

Interest-group and social-policy legislation presents a more 
difficult challenge to the judge. Such statutes often represent a 
compromise or "deal" between competing interest groups and lobbies, 
and it is quixotic to expect symmetry and coherent principles in their 
provisions. The Court could easily undo a complicated legislative 
bargain by enlarging or reducing the scope of such a law, thus 
destroying the basis of the compromise and giving a contending 
faction a benefit it could not win in the legislature. The further 
difficulty is that this type of legislation is not easily identified ("the 
deal" being under the table or off the legislative floor), and the 
purposive interpretation and equitable adjustment of such legislation 
is risky.Is9 

To close this discussion, we have seen that a judge's equitable 
role arises, not because of the absence of positive law, but in order to 
prevent an unintended injustice of law. The difficult and delicate 
task will be to determine whether the injustice or harshness of the 
law was truly accidental, for if the judge is convinced that the law 
was intended to have a stringent application to the case before the 
court, he should not use his discretion to create any rule in its place. 
To do so would be to establish equity contra legem, a criticism 
sometimes made of the contra non valentem doctrine.I6' Yet no 
canon of construction in the Preliminary Title is capable of telling 
the judge which kind of statute is involved, or when he should 
refrain or proceed according to equity, or indeed of what the 
equitable rule should consist. 

157 . LA. REV. STAT. ANN. 5 143 (West 1986). 
158 . State ex ref. Sullivan v. Maggio, 432 So. 2d 854,856 (La. 1983). 
159 . See RICHARD A. POSNER, 'lkE F'ROBL~MS OF JURISPRUDENCE 278 ( 1990). 
160. Comment, Prescriplion and Preemplion-The 1982 Revision of  he Louisiana 

Civil Code. 58 TVL L. REV. 593.614 (1983). 
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V. EQUITY BEYOND THE CIVIL CODE: COMMON-LAW AND CIVIL- 
LAW ELEMENTS 

Louisiana is a jurisdiction that absorbs many legal ideas. It 
would be very misleading to look at such a system and say there is 
no English Equity in it simply because there is no Chancellor, no 
Chancery, no separation of legal and equitable rights, no exclusive 
and auxiliary jurisdiction, nor a cadre of judges and lawyers who 
specialize in Equity. As Lord Kames once remarked about the 
influence of English Equity in Scotland, the boundary between law 
and equity is liable to be imperceptible precisely because of the 
absence of separate courts, personnel, and  specialist^.'^' 
Accordingly, the possibility of such influence must not be discounted 
simply because the boundary is unmarked. 

In Louisiana today, practitioners do not readily recognize 
civilian connotations in the term "equity," but they rather easily 
associate that word with particular common-law doctrines absorbed 
within the fabric of the law. They understand that Louisiana has 
adopted the trust by statute;I6' and the doctrines of estoppel, laches, 
contra non valentem, marshaling of assets,'63 and various procedural 
remedies, including the reformation of  instrument^,'^ inj~nction, '~~ 
and inter~1eader.I~~ Furthermore, both state and federal judges 
sitting in Louisiana freely recite and frequently invoke the venerable 
equitable maxims deriving from the Court of Chancery. These 
proverbs provide a storehouse of judicial wisdom seasoned with the 

161 . See David Walker, Equity in Scols Low, in EQUITY IN THE WORID'S LEGAL 
SYSTEMS. supra note 56. 187. 191. 

162 .  See Louisiana Trust Code, LA. REV. STAT. ANN. 55 9:1721-:2252 (West 1991 & 
supp. 1994). 

163 . See Dennis v. Graham, 159 La. 24, 29-31, 105 So. 87, 89 (1925); Willey v. St. 
Charles Hotel Co., 52 La. Ann. 1581, 1592, 28 So. 182, 186 (1899); Di Lizardi v. Cosset, 
Ex'r, I La. Ann. 138, 134 (1846); Note, Marshalling Assets and Securiries-Right of 
Second Morlgage lo Invoke Doctrine. 4 TUL L. REV. 143, 143 (1 929). 

164 . Jaime E. Diaz. Comment, Reformation of lnstnunents in Louisiana. 30 TUL L. 
REV. 486, 487 (1956) (stating that "Louisiana jurisprudence has adopted the Anglo- 
American equitable remedy of reformation"). 

165 . By Act 29 of 1924, Louisiana adopted the remedy of injunction modeled upon 
the federal injunction provisions. Under current law, LA. CODE CN. PRoc. ANN. art. 3601 
(West Supp. 1994). injunction is an extraordinary remedy which shall issue where irreparable 
h m  would otherwise result to the applicant. 

166 . See generally Leon Sarpy, Concursuc Interpleader in Louisiana. 35 TUL L. REV. 
531 (1961) (explaining the history and value of concursus in Louisiana and civilian legal 
systems). 
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biases of English institutional  arrangement^.'^' Thus, Louisiana has 
absorbed a substantial body of Anglo-Saxon Equity, and it even has 
absorbed unwittingly certain civilian doctrines that judges sometimes 
assume to be Anglo-American. The equitable origins and bases of 
these rules are assimilated so effectively that their ancestry is 
sometimes unknown and hence a matter of indifference except to a 
few scholars. The process by which this absorption occurs is worthy 
of examination. 

As an initial step, Anglo-American Equity enters Louisiana using 
one of three passports. The most visible of these travel documents is 
a statute; thus, the English trust entered Louisiana via the Trust Code 
and the injunction via the Code of Civil Procedure. The second type 
of visa issues from the judges under the aegis of the Directory 
Provision of the Civil Code. Thus, the British doctrine of estoppel 
has been employed, inter alia, to solve the problem of the bona fide 
purchaser to which the Civil Code offered no definitive so~ution. '~~ 
The third passport is the least visible of the three, for it is a laissez- 
passer without name accorded in the noiseless discretion of courts 
exercising inherent prerogatives. This visa is also the most 
unrestricted of the three, for it accounts for the presence of most 
imported doctrines and maxims in the jurisprudence. It permits the 
system to breathe in a certain quantity of equity quite 
unselfconsciously without careful regard to the conditions 
established by the Civil Code. The reception of doctrines such as 
estoppel, laches, and contra non valentem, to which we turn in the 
next section, shows that Louisiana judges do not wait for occasions 

167 . The cases referring to the maxims are legion. Leaving aside federal citations. 
which appear to be more numerous, the maxim emphasized by state courts are as follows: 
(a) Equity suffers no right to be without a remedy. See, e.g., Succession of Pizatti. 141 La. 
645, 671.75 So. 498,508 (1917). @) Equity regards substance rather than form. See, e.g., 
Libelty Farms v. Miller, 216 La. 1023, 1033-35, 45 So. 2d 610, 614 (1950); Grapico 
Bottling Works v. Liquid Carbonic Co., 163 La. 1057, 1059-62, 113 So. 454, 455 (1927). 
(c) Equity follows the law. See, e.g., Sterbcow v. Peres, 222 La. 850,865-68.64 So. 2d 195, 
201 (1953); Packard Fla. Motors Co. v. Malone, 208 La. 1058, 1064, 24 So. 2d 75, 77 
(1945). (d) Equity "regards that as done which ought to be done." State ex rel. Arceneaux 
v. Breaux, 169 La. 394, 399, 125 So. 283, 285 (1929). (e) (Most popular of all) He who 
comes into equity must come with clean hands. E.8.. City of New Orleans v. Levy, 233 La. 
844,864-66.98 So. 26 210.21 8 (1957). For cases questioning the place of these maxim in 
Louisiana law, see Poole v. Guste, 261 La. 11 10, 1126-27.262 So. 2d 339,345 (1972), and 
Bramblett v. Wilson, 413 So. 2d 600,602 (La. Ct. App. 1st Cir. 1982). 

168. As to the bona fide purchaser problem. see infm notes 205-206 and 
accompanying text. 
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when there is no express law. These doctrines were established in 
the face of parallel solutions and even contra legem. They reflect 
populist recourse to Equity when Anglo-American rules provide a 
maxim that seems fair and workable. 

A characteristic of English Equity, once it is ushered into the 
Louisiana system, is that it tends to be unstable and vulnerable. Its 
doctrinal instability is due to the double disability of its conspicuous 
alien dress (and sometimes a Norman-French name, other times a 
lengthy Latin phrase) and its susceptibility to the vagaries of civil- 
law morale. While there are examples of English doctrines which 
died quickly on Louisiana soil, even those doctrines that have endured, 
as in the cases studied below, have experienced fluctuating support 
and unpredictable reversals of fortune. 

Having gained entry through judicial decision, English Equity 
may undergo a kind of naturalization process. Certain features of a 
doctrine may need to be modified when they are inconsistent with 
specific provisions and  structure^.'^^ Second, there is perhaps need 
of a name change, and decency suggests that a new identity must be 
assumed if the concept is later inducted into the Code. A judge or a 
commentator may suggest that the English doctrine which was 
adopted has a civilian analogue and that it would be possible and 
preferable to recast the doctrine into civilian terms. Thus, it has been 
argued that estoppel should be rebaptized as venire contra factum 
proprium and that equitable estoppel, the keystone in Louisiana's 
bona fide purchaser doctrine, should henceforth be known by the 
Roman-law maxim melior est conditio possidentis (the law favors 
the person who has posses~ion)."~ Nevertheless, when estoppel 
was finally absorbed into the revised Civil Code,'" it was important 
to use intelligible English. Estoppel's name changed to detrimental 
reliance. 

169 . For example, the common-law notion of quantum meruit was admitted into the 
system, but then it was deprived of any role as a remedy against unjustified enrichment when 
it was discovered that it conflicted with code concepts of contract. See supra note 137. 

170 . 2 SAUL LTTVINOFF, OBUGATIONS 5 94, at 168 (7 LOUISIANA Crvn LAW TREATISE 
1975) ("[Rlegardless of the names used, the idea of estoppel cannot be regarded as the 
particular creation of the Anglo-American system of law. The Roman law achieved similar 
results under a doctrine expressed in the formula venire contra factum proprium . . . . 
Almost identical solutions are attainable under the French doctrine of abuse of rights. . . ."). 
Almost the same results are also achieved in German law by application of venire contra 
f a c t m  under BGB 5 242. See Diederichsen & Gursky, supm note 15 1, at 283-84. 

171 . LA. CIV. CODE ANN. art. 1967 (West 1987). 
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While recasting common-law Equity into civilian &quite' may be 
a beneficial exercise, it nevertheless does not eliminate a 
fundamental question. The underlying question is whether unwritten 
doctrine, whatever its lineage or birthright, has been legitimately 
introduced into a system of written law. It has never been openly 
admitted that a Louisiana judge has carte blanche to add fair 
doctrines to the law, but as an examination of three doctrines will 
show, the preliminary conditions established by the Civil Code have 
not proved to be a barrier. We turn to the doctrines of equitable 
estoppel, laches, and contra non valentem in order to gain a more 
detailed picture of this absorption process. 

A. Equitable Estoppel 

The doctrine of equitable estoppel entered quietly into the 
Louisiana jurisprudence between 1818-1843 without use of its 
Norman-French name and without reference to its chancery 
origins.I7' The first direct reference came in the case of Marsh v. 
Smith, where in 1843, Justice Bullard held in a petitory action that 
the plaintiff was estopped from disputing the defendant's title to land 
because he had stood by in silence while the property had been sold 
to defendant.173 In support of his reliance upon equitable estoppel, 
Justice Bullard referred to Lord Denman's opinion in the English 
decision Pickard v. Sears'74 and to Joseph Story's treatise on 
equity.I7' Characterizing this doctrine as "well settled" by prior 
decisions in Louisiana, he apparently saw no need to make reference 
to Article 21 of the 1870 Civil Code nor to make a case that this 

172 . See Dozer v. Squires, 13 La. 130, 132 (1839); Frieby v. Chretien, 10 La. 214, 
215-16 (1835); Grounx v. Abat's Ex'rs, 7 La. 17, 31 (1834); Nancarow v. Nelson, 5 Mart. 
(0,s.) 599, 608-10 (La. 1818). These origins, as well as the distinguishable common-law 
doctrine called "estoppel." are detailed in Mohammed Y. Mattar, Promissory Estoppel: 
Common Law Wine in Civil Law Bottles. 4 TUL. CN. L.F. 71.75 n.9 (1988). 

173 . 5 Rob. 518,523-24 (La. 1843). Justice Bullard wrote, 
We cannot but conclude that the present case comes within the principle thus laid 
down, and especially the great principle of equity, that where one of two innocent 
persons must suffer, he shall suffer, who by his own acts occasioned the 
confidence and the loss; even supposing that Marsh was not fully apprised of his 
own title at the time he advised the purchase by Smith, it was a gross negligence 
on his part, which evidently misled the defendant. 

Id, at 524. 
174 . Id. at 523 (citing Pickard v. Sears, 6 Adol. &Ellis 469). 
175 . Id. at 524 (citing STORY O N E Q U ~  375,B 385). 
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chancery concept would fill a legal gap in the Civil Code. This 
inattention to the strict civilian method set a continuous pattern for 
the reception by the Louisiana judiciary of this protean doctrine. 

It has been properly noted that equitable estoppel essentially 
translates as protection against detrimental reliance and that this 
principle was not an original invention of the English chancellors.176 
The principle of detrimental reliance already had "long and 
venerable antecedents before the Norman Conquest. It appeared in 
Roman texts'77 . . . [and] even acquired its own Latin maxim: venire 
contra proprium factum (no one can contradict his own act)."I7' 
With the advent of modem codes, however, the civil-law maxim has 
all but di~appeared. '~~ The first Louisiana codifiers drew upon the 
concept of reliance in a more concrete way by crafting situation- 
specific provisions protecting one party in case of an injurious 
change of p~sition.''~ They articulated no broad reliance principle, 
and thus the Code possessed no general principle to extend to new or 
uncovered situations. English estoppel proved to be the most 
accessible and natural source for the missing principle in the Code. 
Justice Bullard and his successors on the bench, therefore, 
unmistakably intended to borrow the Anglo-American version of this 
precept181 which has, by this writer's estimate, been referred to over 

176 . In Scottish law, for example, the counterpart of estoppel is called the principle of 
Personal Bar. For the Scots pleader, this principle calls to mind a multiplicity of terms such 
as rei interventus, homologation, ratification, adoption, acquiescence, taciturnity, morn, 
delay, waiver, standing by, lying by, holding out. and other phases of conduct. See T.B. 
SMITH, A SHORT COMMENTARY ON THE LAW OI:SCOTMD 292 (1 962). 

177 . DIG. 44.4.1.2 (Paul, Ad Edictum 7 1). 
178. Shael Herman. Detrimental Reliance in Louisiana Law-Past, Present, and 

Future (?): The Code Draferb Perspective. 58 TUL. L. REV. 707, 714 (1984) (footnote 
added); see JOSE P. BRUTAU, ESTUDIOS DE DERECHO COMPARADO. 97-136 (Spain 1951) 
(discussing la doctrina de 10s actos pmpios); Jon C. Adcock, Detrimental Reliance, 45 LA. 
L. REV. 753,753 n.2 (1985). 

179. See JOHN P. DAWSON, GIFTS AND PROMISES 188-89 (1980) ("It [venire1 has 
become one of the familiar and much-used precepts, at an intermediate level of Reneialitv. - 
that derive operative force from the 'good faith' clause . . . ."). 

180 . See G. Miller Hyde. Comment, Estoppel in the Law of Quebec, 5 TUL. L. REV. 
615.61 9-27 (1 93 1 ), for a study of the Quebec and Louisiana code provisions embodyLg the 
estoppel principle or paralleling its effects. 

181 . In South Africa, similarly, venire contra factum is known, though less well 
known than the doctrine of estoppel. See J.T.R. GIBSON, WILLE'S PRINCIPLES OF SOUTH 
AFRICAN LAW 18 (6th ed. 1970). It has been noted that the legal basis of estoppel in that 
jurisdiction has been hidden behind "a smokescreen of rather nebulous phrases" linking it to 
the exceptio doli. Nevertheless this has not concealed that "it is the English doctrine of 
estoppel that has been received." Reinhard Zimmermann, Good Faith and Equity in 
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the years in more than 2,000 Louisiana cases."' Venire contra 
proprium facturn, in contrast, remains relatively unknown and has 
received mention only three times in the Louisiana juri~prudence.'~~ 
Both doctrines embody the reliance principle, but the Anglo- 
American doctrine was advantaged by accessible authorities setting 
forth distilled elements: a representation by conduct or word, justifi- 
able reliance thereon, and detrimental change of position were 
a~tionab1e.l~~ To prevent injustice from occurring, a party would be 
barred from taking a position contrary to his prior acts, admissions, 
representations, or silence.'" However, the party asserting an estoppel 
must have "clean  hand^.""^ 

The evolution of estoppel in Louisiana has taken several 
unexpected turns. After the initial reception, there was considerable 
consolidation in the 1850s and 1860s.'" The Supreme Court declared 
in 1883 that "[o]ur jurisprudence has uniformly recognized and 
enforced the wise and salutary doctrine . . . firmly sanctioned, both 
by reason and justice."18' The Court reaffirmed its legitimacy in 
1 888, relying upon the common-law treatise Bigelow on ~stoppe1.I~~ 
In this period, estoppel applied against both individuals and 
government,'g0 but subsequently the Supreme Court decided that the 

Modem Roman-Dutch Contract h w ,  in PAPERS OF THE ~NTERNATIONAL CONFERENCE ON 

A ~ ~ u r r ~ s  AND EQurr~ (tentative title) (forthcoming 1995) (conference held in Jerusalem in 
~ a y  1993). 

182 . According to a Westlaw search of selected historical periods, the Supreme Court 
made reference to equitable estoppel in 264 cases between 1888-1992, while the appellate 
courts made 529 references between 1942-1992. 'Ihese references, of course. would 
include instances in which the courts refused to apply the doctrine. 

I83 . Mattar. supra note 172, at 80-86. Judge Redmann found no Louisiana case of 
record prior to 1981 expressly utilizing the venire maxim. See Sanders v. United Distribs., 
405 So. 2d 536, 537 n.2 (La. Ct. App. 4th Cir. 1981). writ denied, 410 So. 2d 1130 (La. 
1982). 

184. See John Bailey Contractor, Inc. v. State Dept. of Transp. & Dev., 439 So. 2d 
1055. 1059 (La. 1983); Wilkinson v. Wilkinson. 323 So. 2d 120 (La. 1975); Breaux v. Laird. 
230La. 221,24146,88 So. 2d33.4142 (1956). 

185 . See John Bailey Contractos Inc., 439 So. 2d at 1059-60. 
186. See Pearlstine v. Mattes, 223 La. 1032, 1045, 67 So. 2d 582, 586-87 (1953); 

Young v. Gretna Trust & Sav. Bank, 184 La. 872,882,168 So. 85.89-90 (1936). 
187. See Webb v. Deeson, 1 1  La. Ann. 84, 85 (1856); Meux v. Martin, 5 La. Ann. 

107, I08 (1850). 
188 . Folger v. Palmer, 35 La. Ann. 743.744 (1883). 
189 . See Gunther v. New Orleans Cotton Exch. & Mut. Aid Ass'n, 40 La. Ann. 776, 

780-8 1 , s  So. 65.67 (1 888). 
190. See State v. Taylor, 28 La. Ann. 460,462 (1 876). 
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state and its public subdivisions were exempt from its reach.I9' At 
the turn of the twentieth century, the Supreme Court abruptly 
proclaimed that estoppel is a "disfavored doctrine," declaring that 
"[ilt is a familiar principle in jurisprudence that estoppel is not 
favored in law."'92 Thus began a long line of pronouncements 
warning that estoppel should only be applied in exceptional cases 
and with great care and ~aution.'~' Given the widespread usage and 
proven versatility of the doctrine, these statements are surprising and 
ironic. This negative turn in the jurisprudence came long after the 
doctrine was ensconced, yet long before the modem civilian 
renaissance could have been the motive behind it. It is difficult to 
say what the courts intended to exclude or prevent by this 
declaration, for it seems only to reflect the ambivalence created by 
the proliferation of estoppel and unease that it might subvert the 
written law. 

"Disfavored" has sometimes indicated that equitable estoppel 
should only be applied "when express law is silent," i.e., where there 
is a genuine deficiency gap in the law.'" Other cases espousing the 
"disfavored" line, though, appear only to stand for the proposition 
that it should never apply in the face of a contradictory text, or stated 
positively, that the doctrine may indeed operate provided it is not 
contra legem.I9' The former position would seem to resemble the 
terms of the Directory Provision while the latter takes a more 
permissive stand. The example of Pittman v. Pomeroy is 

191 . See State v. Louisiana Cypress Lumber Co., 144 La. 559, 565, 80 So. 722, 726 
(1919); Moore v. City of New Orleans, 32 La. Ann. 726,744 (1880); Brown v. St. Bernard 
Parish Sch. Bd., 14 La. App. 460.462.131 So. 760,761 (Orl. 1930) ("[A] private corporation 
which by its conduct leads one to believe that an agent has authority is therefore estopped to 
deny that authority, but that rule does not apply to a public body or board the duties and 
powers of whose officers are fixed by law."). But see State ex rel. Shell Oil Co. v. Register 
of State Land Ofice, 193 La. 883,890,192 So. 519,521 (1940) (stating that when the State 
acts "not for the purpose of governing its people but for the private advantage. . . of the state 
itself as a legal personality," it is subject to estoppel). 

192. Hornor v. McDonald, 52 La. Ann. 396, 406, 27 So. 91, 95 (1899); see also 
McDonald v. Shreveport Mut. Bldg. Ass'n, 178 La. 645,657, 152 So. 3 18,321 (1933). 

193 . See Breaux v. Laird, 230 La. 221, 234, 88 So. 2d 33, 38 (1956); Liquidation of 
Canal Bank & Trust Co., 21 1 La. 803, 827-28, 30 So. 2d 841, 849 (1947); Succession of 
Butterworth. 195 La. 115. 121-22. 196 So. 39.41 (1940). 

194 . See Succession of Picard, 238 La. 455,463-64, 115 So. 2d 817,820 (1959). 
195. See Pittman v. Pomeroy, 552 So. 2d 983,986-89 (La. Ct. App. 2d Cir. 1989); 

Sanders v. United Distribs., 405 So. 2d 536, 537 n.2 (La. Ct. App. 4th Cir. 1981). writ 
denied, 410 So. 2d 1 1  30 (La. 1982). 
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in~tructive.'~~ In that case, the court acknowledged that the doctrine 
is disfavored but still applied it to estop a defendant who, having 
verbally waived the need for a written acceptance of an option to 
purchase real property, later insisted upon the legal requirement that 
such options must be exercised in writing.'97 

The contexts in which courts have approved estoppels run the 
gamut of the law, crisscrossing the fields of property law, family law, 
succession, contracts, agency, sales, commercial paper, and public- 
law matters. Thus, the Department of Revenue and Taxation was 
barred from collecting back taxes on a plaintiff's business sales 
because a department employee had advised that no tax was due, 
causing the plaintiff to collect no taxes from  purchaser^.'^^ A spouse 
who participated without protest in a sheriff's sale to partition 
community property was estopped by her actions and could not sub- 
sequently question the validity of the sale or the improperly amended 
judgment ordering the sale.Ig9 One who reasonably relied to his 
detriment upon an inaccurate or misleading representation by an 
insurance agent may urge equitable A husband who 
failed to object, at the time of a consent judgment setting alimony, 
that he had already reconciled with his wife months before was 
estopped from presenting evidence of reconciliation and from 
denying his obligation to furnish alimony.201 On the same principle, 
succession heirs were unable to challenge the legality of a service 
contract between the succession and the executor's accounting firm 
because they were aware of the contract and remained silent, thus 

196. 552 So. 2d 983 (La. Q. App. 2d Cir. 1989). 
197. Id. at 987; see LA. CN. CODE ANN. arts. 1839 (West 1987), 2440 (West 1952). 

Another application of estoppel, notwithstanding the notation that it is disfavored, is 
Sanders, 405 So. 2d at 537 n.2. See also the ambivalence reflected in Carver v. Liberty Mut. 
Ins., 277 F.2d 105, 108 (5th Cir. 1960), in which the court noted that "Louisiana courts 
recognize the doctrine of equitable estoppel," but commented that cases declaring the 
doctrine to be disfavored are legion. 

198 . See Daigle Bros. Sand & Dirt v. Secretary of Revenue & Taxation, 594 So. 2d 
935, 936-37 (La. Ct. App. 3d Cir. 1992). Estoppel's supposed inapplicability against the 
State (discussed supra note 191 and accompanying text) was not raised by the court. 

199. Edwards v. Edwards, 282 So. 2d 858, 859-61 (La. Ct. App. 1st Cir.), writ 

refiLsed, 284 So. 2d 777 (La. 1973). 
200. See Robert A. Hawthorne Jr., Comment. Waiver and Estoppel in Louisiana 

Insurance Law. 22 LA. L. REV. 202,208- 10 ( 1961 ). 
201 . See Anderson v. Anderson, 506 So. 2d 200, 201-03 (La. Ct. App. 5th Cir.), writ 

denied, 508 So. 2d 70 (La. 1987). 
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implying that the arrangement was a~ceptable.'~' Under the 
borrowed notion of "agency by estoppel," the Supreme Court has 
held that an agent, without written authority to sell real estate, may 
bind the owner (his "principal") to pay reliance damages caused by 
the agent's apparent authority, even though the agreement to sell the 
property is not valid.203 And where a company whose employees 
engaged in extensive payroll fraud was guilty of carelessness, 
negligence, and laches in failing to detect forgeries, it was estopped 
from asserting that losses should fall upon the bank.'@' 

Perhaps the two leading problems addressed by the doctrine in 
Louisiana have involved the bona fide purchaser and the 
enforcement of promissory engagements. Equitable estoppel has 
been routinely used as the general solution of the bona fide purchaser 
problem in the law of sales.205 The bona fide purchaser, on this 
reasoning, prevails over the original owner because the latter is 
estopped by his own conduct, negligence, or fault in placing the 
object (perhaps along with indicia of ownership) in the hands of the 
unfaithful party who transferred it to the bona fide pur~haser.'~ 

202. See Succession of Hirt, 612 So. 2d 1054, 1055-62 (La. Ct. App. 4th Cir.), writ 
denied. 615 So. 2d 338 (La. 1993). Louisiana Code of Civil Procedure article 3194 declares 
that a succession representative cannot make any contracts with the succession of which he 
is a representative. LA. CODECIV. PROC. ANN. art. 3194 (West 1961). 

203. Tedesco v. Gentry Dev., 540 So. 2d 960, 964-65 (La. 1989); see also LA. CIV. 
CODE ANN. arts. 2440 (West 1952). 2996, 2997 (West 1994). The decision discusses the 
Restatement (2nd) of Agency and common-law authorities on the law of agency, such as 
Seavey, Mechem, and Cook. Tedesco, 540 So. 2d at 963. Compare this theory to that of 
"acre apparent," by which French courts protect a third person's legitimate reliance on 
"apparent mandate." See BARRY NICHOLAS, FRENCH LAW OF COMRACT 1 78 (2d ed. 1992). 

204 . See Young v. Gretna Trust & Sav. Bank, 184 La. 872,879-86, 168 So. 85, 88-90 
(1936) (containing numerous citations to American cases). 

205. The redactors of 1808 and 1825 had adopted a compromise position that 
codified neither the principle nemo dar qrtod non habet nor the French rule la possession 
vaur rirre. Finding the Code's middle solution unsuited to a commercial economy, the courts 
quickly turned to the common-law rules protecting the bona tide purchaser. See LITVINOF, 
supra note 170. 88 90-94, at 154-69; Marie B. Stroud. The Sale of a Movable Belonging to 
Another: A Code in Search of a Solution, 4 TUL CIV. L.F. 41, 48-55 (1988); Mitchell 
Franklin, Security of Acquisition and of Transaction: La Possession Vout 7ifre and Bona Fide 
Purchase. 6 TUL. L. REV. 589,598 (1932). 

206. A prototypical case is Clark-Kelley Livestock Auction Co. v. Pioneer Bank & 
Trust Co., 228 La. 224, 237, 81 SO. 2d 869, 874 (1955). wherein the oft-repeated justification 
for the protection of the purchaser for value reads. "'[Wlhere one of two innocent parties 
must suffer loss through the fraud of another, the burden of the loss should be imposed on 
him who most contributed to it."' Id. at 237, 81 So. 2d at 874 (quoting Thompson v. 
Hibernia Bank & Trust Co., 148 La. 57,58,86 So. 652,655 (1920)) (emphasis omitted); see 
also Flatte v. Nichols, 233 La. 171, 178.96 So. 2d 477,480 (1957). 
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The same principle or doctrine has been used to give binding 
effect to promises whose enforceability might otherwise be 
questionable.207 Thus, an attempt to remove the plaintiff's ancestor 
from a sepulcher belonging to the defendant's family was enjoined 
on the basis of an earlier commitment that the remains would rest 
there forever.208 An attorney who promised to permit his opponent a 
reasonable time to answer a suit, but instead took a default judgment, 
was estopped to repudiate his promise, and the judgment was 
annulled.209 An employer was estopped from paying a reduced 
pension benefit to an employee who had based his decision to retire 
upon erroneous (overstated) benefits calculated by the 

One measure of the cumulative impact of estoppel on Louisiana 
law may be found in the Revision of the Civil Code. The codifiers 
of the Book on Obligations felt it was necessary to incorporate a 
generalized detrimental reliance principle into the Civil Code, 
textually intertwining it with the notion of causa in the same code 
arti~le;~" meanwhile, the codifiers of the Book on Property reacted 
to the bona fide purchaser jurisprudence by enacting the principle of 
"possession equals title" (la possession vaut titre).212 The attempted 
property reform was unsuccessful in part,2I3 but its effect would have 
been to eliminate the need to resort to estoppel as a basis of the bona 
fide purchase doctrine. What effect the new reliance principle in the 

207. See Herman, supm note 178, at 716; Frederick H. Sutherland, Comment, 
Promissory Estoppel and L o u i s i a ~ ,  31 LA. L. REV. 84, 104-05 (1 970). 

208 . See Choppin v. LaBranche, 48 La. Ann. 1217, 1218-19, 20 So. 681, 681-82 
(1 896). 

209 . See Southern Discount Co. v. W~lliarns, 226 So. 2d 60.62 (La. Ct. App. 4th Cir. 
1969). In light of such decisions, it is surprising that when the same equitable estoppel 
rationale was simply relabeled as "promissory estoppel," the Supreme Court summarily 
declared it had no place in Louisiana law. See Ducote v. Oden, 221 La. 228. 234. 59 So. 2d 
130, 132 (1952); J. Denson Smith, Convent io~ l  Obligations, The Work of the Louisiana 
Supreme Court for the 1951-1952 Term, 13 LA. L. REV. 236,241-42 (1953). 

210. See Sanders v. United Distribs.. 405 So. 2d 536. 537-40 (La. Ct. App. 4th Cir. 
1981). writ denied. 410 So. 2d 1130 (La. 1982). This is one of the few cases in which the 
court demonstrates awareness that the same result can be achieved under the Code by 
applying a theory of simple delict (employer's mistaken representation), and thus, by 
implication, that an estoppel theory is superfluous. Id. at 537 n.2. 

2 1 1 . LA. CN. CODE ANN. art. 1967 (West 1987). 
212 . LA. CN. CODE ANN. art. 520 (West 1980). repealed by Act No. 125, 6 1, 1981 

La. Acts. 
213 . Article 520, which had embodied the new principle, was objected to by industry 

groups and was repealed in 1981 by the legislature, thus leaving this reform considerably in 
doubt and the doctrine of estoppel still at large. See Stroud, supra note 205, at 60-63. 
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Book of Obligations will have is difficult to predict. It is not clear 
that estoppel will be undercut and disappear from the scene; to the 
contrary, resort to the doctrine may be intensified, for the new black- 
letter principle may legitimate the jurisprudential development and 
remove the "disfavored" label from the doctrine.214 

B. Laches 

The doctrine of laches, which derives from the Norman-French 
word "Iasches" meaning "laxness," was accepted into Louisiana law 
over a century and a half ago.215 Louisiana courts considered it to be 
a variety of estoppel and have used the term "estoppel by laches." 
Laches is a defense arising from undue delay or lack of vigilance in 
asserting rights, interposing defenses, or discovering evidence. When 
procrastination in asserting rights is involved, the defense seems 
analogous to the effects of liberative prescription, but laches differs 
from prescription in resting upon a period of time not fixed by law 
(the period is generally shorter than the prescription period) and in 
requiring proof that the delay has caused prejudice to the adverse 
party.216 Furthermore, laches may also refer to claim preclusion 
based upon prior negligence rather than tardiness. Thus in 1848, the 
Supreme Court refused to disturb a definitive judgment allegedly 
obtained over the plaintiff through fraud.'I7 The Court admitted that 
a party might be relieved, even after judgment, where fraud was 
involved, but held that the plaintiff's petition was defective in 
omitting to allege that he himself was free from negligence and 
laches in not discovering the fraud before the judgment was 
rendered.218 A survey study of laches written in 1938 demonstrated 
that it had been extensively applied in cases involving land sales, 

214. It is ironic to note that since the 1985 Revision. courts have continued to echo 
the old "disfavored refrain, citing the pre-1985 jurisprudence and paying almost no 
attention to the existence of the equivalent principle now found in the Civil Code. E.g., 
Woodard v. Felts. 573 SO. 2d 1312, 1315 (La. Ct. App. 2d Cir. 1991); Kethley v. Draughon 
Business College, 535 So. 2d 502.505-07 (La. Ct. App. 2d Cir. 1988). 

215 . See, e.g., Warren v. Copp, 48 La. Ann. 810, 815, 19 So. 746, 747 (1 896) ("It has 
been the uniform jurisprudence in this state that, if there has been laches or negligence, that 
destroyed the title to relief."); Succession of 'lhompson, 42 La. Ann. 118. 122, 7 So. 477, 
478 (1890); Swain v. Sampson & Keene, 6 La. Ann. 799, 800-01 (1851); Norris v. Fristoe, 
3 La. Ann. 646,647 (1 848). 

216. See Louisiana State Bar Ass'n v. Edwards. 387 So. 2d 1137,1139 (La. 1980). 
2 17 . Norris, 3 La. Ann. at 647; accord Swain, 6 La. Ann. at 800-0 I . 
21 8 . Norris, 3 La. Ann. at 647. 
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succession settlements, insurance contracts, and many other 
 context^."^ The author concluded that "the courts of Louisiana, in 
positive contravention of Article 3470 of the Louisiana Civil Code of 
1870, have recognized and applied the doctrine of laches. . . . [Tlhe 
courts of Louisiana have accomplished a modification of existing 
law by a species of judicial legislation."220 

Since 1940, "estoppel by laches" has been successfully invoked 
by public bodies to fend off claims against them on the theory that, 
though the prescriptive period for asserting the claim had not run, the 
plaintiff exercised unreasonable delay in bringing his action and 
would cause substantial prejudice to the public body.22' For 
example, a public school teacher was denied an action for 
reinstatement in the classroom under the Teacher Tenure Law even 
though the prescriptive period set by the Tenure Law for 
reinstatement claims had not in fact started to run.222 A recall 
petition was deemed abandoned through laches because the recall 
petitioners did not actively pursue their remedy to secure compliance 
with mandatory statutory  requirement^.'^^ "The jurisprudence has 
based this doctrine upon equitable considerations peculiar to public 
bodies, which operate within the constraints of each fiscal year, to 
require that such claims be promptly asserted in order that public 
revenues [be] normally channeled."224 Nevertheless, as seen in the 
teacher reinstatement case, the Supreme Court plainly applied the 
doctrine contra legem in that tenure was lost, not by the effect of 
prescription established by the legislature, but by the elapse of an 
equitable period defined by the judges. 

In recent years, there has been an increasing number of 
statements declaring that laches is no longer part of Louisiana law on 
the ground that it is incompatible with prescription periods set by 

219 . Breard Snellings, Comment. The Application of rhc Docrrine of Laches in 
Louisiana, 12 TUL. L. REV. 279,286 (1938). 

220 . Id. at 286. 
221 . See Ponds v. Treen, 407 So. 2d 671, 672-73 (La. 1981); Bradford v. City of 

Shreveport, 305 SO. 2d 487, 493-94 (La. 1974) (concluding that the city cannot invoke 
laches because i t  failed to establish that the delay unreasonably burdened the city); Ziemer v. 
City of New Orleans, 195 La 1054, 1069,197 So. 754,759 (1 940). 

222 . Fields v. Rapides Parish Sch. Bd., 23 1 La. 9 14.9 19.93 So. 2d 2 14, 21 6 (1 957). 
223. Ponds, 407 So. 2d at 672-73. However. laches cannot be pleaded to defeat a 

constitutional attack on a statute. Reed v. City of New Orleans, 593 So. 2d 368, 371 (La. 
1992). 

224 . Bradford, 305 So. 2d at 493-94. 

19941 MANY GUISES OF EQUITY 63 

legislation. The latest support for this view has come from the 1982 
revision of the Title on Prescription. New Article 3457 ('There is no 
prescription other than that established by legislation") was 
accompanied by the codifiers' comment (official but unenacted) 
which stated, "Under the Louisiana system, there is no room for the 
common-law doctrine of In the subsequent decision of 
Corbello v. Sutton, after both the trial and appellate courts had 
dismissed a suit seeking review of an order by the Commissioner on 
Conservation on grounds of laches, the Supreme Court ruled that the 
suit was properly dismissed, but not on grounds of laches, but 
because the prescriptive period of sixty days established by 
legislation for appeals from agency action had runn6 The Court 
cited new Civil Code Article 3457 and its official comment in 
concluding that "[tlhe equitable doctrine of laches, therefore, has no 
application in such cases."227 The Court did not, however, cite or 
overrule any of the cases discussed above in the "public body" line 
of jurisprudence.228 Nevertheless, in a 1992 case in another context, 
the Supreme Court reaffirmed the view that this common-law 
doctrine does not prevail in Louisiana.229 

This sharp reaction could be seen as the joint work of the 
renaissance-minded judges on the Court who began to question the 
propriety of maintaining this doctrine in the 1970s:~~ as well as the 

225 . LA. CN. CODE ANN. art. 3457 cmt. b (West 1994). 
226 . 446 So. 2d 30 1.302-03 (La. 1984). 
227 . Id. at 302. 
228 . Id. Presumably because the legislature, not the Court, overruled these decisions. 
229 . Picone v. Lyons, 601 So. 2d 1375, 1377 (La. 1992) (refusing to apply laches in a 

tort action by workers against manufacturers of safety equipment). It  will be interesting to 
observe in the future whether these declarations will also be applied to situations in which 
prescription has not been established by the legislature, or in which negligence, not 
prescription, is the underlying defense. Thus, in the context of disciplinary proceedings 
against a member of the state bar, where no rulemaking body has established prescription, 
the Court has indicated that laches may be a defense to an untimely prosecution. Louisiana 
State. Bar Ass'n v. Edwards, 387 So. 2d 1137, 1139 (La. 1980) ("This Court has not 
promulgated any rules of prescription applicable to disciplinary proceedings. . . . The 
doctrine of laches cannot be invoked to prevent disciplinary action unless the respondent has 
been prejudiced in his defense by the delay."). 

230. There was, however, an important mire en garde by Justice McCaleb as early as 
1941: "1 am not aware of any law or jurisprudence of this State (aside from the law of 
prescription) which would justify the court in refusing to entertain plaintiff's suit on the 
ground that her claim is stale." Wessel v. Union Sav. & Loan Ass'n, 198 La. 219, 235.3 So. 
2d 594, 599 (1941) (McCaleb, J., concurring); see Osborne v. Stone, 476 So. 2d 809, 809 
(La. 1985); Albritton v. Union Parish Sch. Bd., 310 So. 2d 844.844 (La 1975). 
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work of the revisers in 1982 who uprooted this doctrine more with a 
comment than a text. We have suggested earlier that equity moves in 
a circular pattern, but as the career of laches shows, the pattern is not 
inexorable. When the judiciary sufficiently questions the legitimacy 
of its own doctrine, the slightest legislative push may defenestrate a 
doctrine. 

C. Contra Non Valentem 

The maxim contra non valentem has been received in Louisiana 
and referred to in many instances as a doctrine originating in the 
common law.23' In the nineteenth century, however, the Supreme 
Court emphasized its civil-law origins. Recent pronouncements 
confusingly assert that the doctrine derives from both the common 
law and the civil There is obvious confusion and perhaps 
cavalierness about the origins of contra non va ler~tem,~~~ but all are 
agreed that its role is equitable and its application is directly contrary 
to the written In any account of equity in Louisiana, it is 
clearly a vital example of the process at work. 

The maxim has civilian roots in the Roman-law notion of dies 
~ t i l e s ~ ~ ~  and in the Canon Law which expanded its reach. It was 

231 . See Nathan v. Carter. 372 So. 2d 560, 562 (La. 1979); Cartwright v. Chrysler 
Corp., 232 So. 2d 285,287 (La. 1970); Hyman v. Hibernia Bank &Trust Co., 139 La. 41 I, 
416-25.71 SO. 598,600-03 (1916). 

232. See Plaquemines Parish Comm'n Council v. Delta Dev. Co., 502 So. 2d 1034, 
1055 (La. 1987). See also Corsey v. State Dept. of Corrections. 375 So. 2d 13 19, 132 1 (La. 
1979). where the majority opinion described it as "an ancient civilian doctrine." while the 
dissenting justice called it acommon-law doctrine. Id. at 1328 (Marcus. J.. dissenting). In a 
later case, however, that same justia writing for the majority referred to the "civilian doctrine 
of contra non valentem." Rajnowski v. St. Patrick's Hosp.. 564 So. 2d 671. 674 (La. 1990) 
(emphasis added). 

233. Nonchalance mingled with pragmatism began early in Louisiana. As Chief 
Justice Mathews observed in 18 12: 

[I]n our view, i t  is very immaterial whether we named things by the wmmon or 
civil law, if the names are proper according to the rules of wmmon sense and 
common parlance; and it is quite unnecessary, being the same in both systems of 
laws, to enquire whether they have been established by the dictum of a Roman 
prretor, the edict of an emperor, or denominated by a learned English law-writer. 

Orleans Navigation Co. v. Mayor of New Orleans. 2 Mart. (0,s.) 214.228 (La. 1812). 
234. See Palmer, supra note 32, at 261; Tate, Judicial Solution, supra note 35, at 910 

("Another example of apparent usurpation of law-creating authority contrary to the express 
statutory text. . . . ."). 

235. According to Ulpian's text in DIG. 44.33.1, prexription ran only during 
available days (dies utiles) when a person had the opportunity to bring an action. 
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Bartolus, the great commentator, who first proclaimed the full maxim 
contra non valentem agere non currit praescriptio (prescription does 
not run against one prevented from acting).'" The maxim as such 
cannot be found in the common law or in treatises on Equity, though 
a whole series of exceptions to statutes of limitation have been 
developed which render results closely compatible with the civil-law 
maxim.237 It is probably these compatible results rather than 
common genealogy which has caused confused talk of a joint 
pedigree. 

During the ancien rdgime, French judges applied the maxim 
freely, deciding for themselves if there existed a reason to justify 
rejection of the prescription fixed by law.238 In reaction to the abuses 
perceived in these bold rulings, the Code Civil adopted a restrictive 
rule: "Prescription runs against all persons unless they fall within an 
exception established by law (~oi)."~~' The exceptions in which 
prescription was suspended covered unemancipated minors during 
minority, persons of majority during tutorship, spouses during 
marriage, the beneficial heir's rights against the succession, and all 
credit rights subject to a suspensive condition or term.240 
Nevertheless, the enumerated grounds proved insufficient, and 
considerations of dquitd led the post-revolutionary judges to create 
additional exceptions. The courts circumvented the strict 
enumeration by claiming that it applied only to personal 
incapabilities like minority and insanity and therefore did not restrict 
other exceptions where the obstacle was foreign to the person. 
Hence, they held that prescription was suspended whenever force 

236. See HENRI ROLAND & LAURENT BOYER. L O C ~ O N S  LATINES m ADAGES DU 

DROIT F R A N I ~ ~ ~ C O ~ M P O R A I N ,  NO. 58. 114 ( 3 h e  1992). 
237 . This is called "equitable tolling." See 2 C.W. CORMAN, LIMITATION OF ACTIONS. 

chs. 8-9 (1991). 
238 . MarcadC tells us that an entire book would be required to understand all the 

exceptions admitted under the single rubric "absence." Thus, the judges of the ancien 
rkgime threatened to make prescription "un vain mor," the exception rather than the rule. See 
VICI-OR MARCAD& DE LA PRESCRIPTION 150-52 (1 854). See generally Allain D. Favrot, 
Comment, The Scope of the Marim Contra Non Valentem in Louisiana, 12 TUL L. REV. 244 
(1938) (discussing contra non valentem in Louisiana jurisp~dence). They applied the 
maxim to all cases where there was an obstacle (factual or legal) to the assertion of rights. 

239 . CODE CNIL [C. CN.] art. 225 1 (France). 
240. C. CN. arts. 2252-2259. 
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majeur or a legal impediment, statutory or conventional, made it 
impossible to act.24' 

Louisiana's experience with contra non valentem seems to 
continue the same struggle between secure rules and flexible justice 
and marks the same tendency of the maxim to oust the text. Article 
3521 of the 1870 Louisiana Civil Codez4' was a literal translation of 
French code, and the enumerated exceptions in Louisiana, with one 
difference, were substantially the same as those in France.243 Thus, 
as in France, contra non valentem was legislatively suppressed by 
the Civil Code, and again as in France, it was immediately 
resurrected by the judges. But in Louisiana, the jurisprudence 
followed a zigzag evolutionary course. It was at one point abruptly 
abolished, but then quickly reintroduced.244 

The Code's policy of strict enumeration was breached as early 
as 18 17 when the Supreme Court first applied contra non valentem 
by name, holding that closure of the Louisiana civil courts for 120 
days during the British invasion was reason to suspend liberative 

241 . See 1960 J.C.P. 11.. NO. 11494, note RE.; 1964 Bull. Civ. 111, No. 78. They also 
recognized that the debtor's fraud might suspend the running of prescription. See 1991 
Bull. Civ. I., No. 282. 

242. LA. CN. CODE art. 3521 (1870) (West comp. ed. 1972) (current version at LA. 
Clv. CODE ANN. art. 3467 (West 1994)). 

243 . Quebec, in contrast. took a different route. It codified the contra non valentem 
principle in Article 2232 of the Civil Code (1866). Prescription was suspended when "it is 
absolutely impossible for [persons] in law or in fact to act by themselves or to be represented 
by others." JEAN-LOUIS BAUDOIN. LES OBUGAT~ONS 544 (3d ed. 1989) (author's trans.). 
The new Civil Code ofQuebec (1993) maintains that position. See CCQ art. 2904. 

244 . The tension which judges experience and must resolve is of course due to the 
conflict between individual injustice and social interests. The equities of contra non 
valentem are in derogation of the statutory purposes of repose and avoidance of stale claims. 
See Marc R. Firestone, Note, What You Donl  Know Can Hun You-Louisiana Adheres to a 
Three Year Limit on the Discovery Rule, Note, 58 TUL L. REV. 1547, 1559 (1984) (stating 
that "whereas contra non valentem benefits the individual. prescription benefits the 
community"). Albert Tate has described the personal and institutional weight felt by the 
judges. 

Perhaps, like Pontius Pilate, they should remark sadly " l a  d u ~  sed la." and wash 
their hands of the unjust result. After all, one can well say, it is for the legislature, 
not the courts, to provide the general rules . . . . . But the courts are made up of 
human beings whose justice-instinct is the source of a reaction that, canons of 
judicial restraint and theories of judicial interpretation notwithstanding, 
sometimes occurs when the human beings on the court feel that the unjust and 
unfair result apparently required by the words of a statute could not possibly have 
been intended by the human beings in the legislature. 

Tate, Judicial Solution, supra note 35, at 91 1. 
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prescription from running upon a notarized indebtedne~s.'~~ The 
opinion gave no attention to the conflict between the maxim and the 
sternly worded prescription articles of the Code of 1808, and it made 
no recourse to the principles of equity or Article 21. In ensuing 
years, more exceptions and refinements were de~eloped.'~ At mid- 
nineteenth century, the Court summarized the scope of the doctrine 
as follows: It did not operate to relieve a plaintiff where a plea of 
acquisitive prescription was set up, but applied solely to three of 
classes liberative prescription.247 The three situations were: first, 
where there was some cause (war, for example) which prevented the 
courts or its officers from acting or taking cognizance of plaintiff's 
actions; second, where plaintiff was obliged by his contract (for 
example, by an arbitration clause) or by the rules of judicial 
procedure to delay bringing his action; third, where the debtor's own 
act prevented plaintiff from suing.248 

Nevertheless, this expansion was abruptly arrested by a series of 
decisions arising out of the Civil War. The Supreme Court reversed 
field and refused to grant relief from prescription accruing while 
courts were closed during the conflict. The 1869 case of Smith v. 
Stewart declared on rehearing that the doctrine of contra non 
valentem was thenceforth abolished as being contrary to the express 
code provisions on prescription."' Accordingly, a plaintiffs delictual 
claim for the unlawful destruction of his cotton by the defendants, 
members of the Pointe Coupie militia, had prescribed even though 
the parish courts had been shut far more than two years.250 
- 

245 . Quierry's Ex'r v. Faussier's Ex'rs, 4 Mart. (0,s.) 609,610-1 1 (La. 1817). 
246 . See Favrot, supra note 238. at 247-49. 
247 . See Reynolds v. Batson, 11 La. Ann. 729,730 (1856). 
248 . Id. 
249 . 21 La. Ann. 67.77-79 (1869). 
250. I t  has been suggested that the possible cause of this judicial about-face was the 

great number of stale claims which were urged by parties using the Civil War as a cover for 
their negligence. See Favrot, supra note 238, at 250. There is, however, really no evidence 
for this suggestion in the case under discussion. The closure of the courts in the parish 
concerned for over two years was a reality and hardly a cloak for negligence on plaintiff's 
part. There is, however, a historical explanation for the Court's sudden reversal. On first 
hearing, the Court, which had been seated under the Reconstruction Constitution of 1864. 
applied contra non valentem in plaintiff's favor, but on rehearing, a reconstituted court, 
which retained only two of the five judges who had sat on first hearing, was empaneled 
under the Reconstruction Constitution of 1868. They decided that the doctrine was contra 
legem, that it had produced double standards and conflicting lines of jurisprudence (i.e.. they 
noted that contra non valentem had never been applied to bills and notes). and that it was 
neither supported by Anglo-American authorities nor civilian writers such as MarcadC and 
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Nevertheless, the doctrine was immediately resurrected in 187 1 
without a single dissent from any of the same five justices who had 
abolished it two years before. The Court ruled that prescription does 
not run against a tutor on a claim which he has against his ward for 
board and lodging during the t~torship.'~' By 1880, the Court held 
that since an administratrix cannot sue the succession she represents, 
then prescription would not run against her on her claims against the 
succession as long as she is admini~tratrix.~'~ Citing its 1871 prece- 
dent as authority for its ruling, the Court concluded that "the doctrine 
of contra non valentem, etc., is clearly applicable to administrators, 
curators, or tutors thus situated."253 By 1884, the Court in McKnight 
v. Calhoun pointed solely to its post-1869 precedents as the basis for 
the existence of the doctrine and refuted the contention that it had 
been abolished, noting that it was "evident that counsel have not yet 
considered the decision in the case of Succession of Fanner."254 

The notable development of the twentieth century has been the 
application of the doctrine in the field of personal injury, where 
courts have recognized the need for the "discovery rule."us Indeed, 
the discovery rule has become, particularly in claims of medical 
malpractice and products liability, the most frequent and therefore 
controversial derogation from rules of liberative prescription. 

Overall, a striking feature of this evolution has been the extreme 
passivity of the legislature toward the activism of the courts in the past 
175 years. Though the Code has been revised and reenacted three 

Duranton. 'Ihis change of personnel was the immediate reason for the reconsidered opinion 
of the Court. Smith, 21 La. Ann. at 79 (reporter's note). Furthermore, if there was a larger 
political explanation for this decision, i t  would be that the holding on prescription spared the 
Court from deciding a great political question arising out of the Civil War, i.e., whether, 
assuming the action was not prescribed. the defendants, as agents of a rebellious 
government, had laHifully burned plaintiff's conon. 'Ihe Court on first hearing reached this 
question, holding that Louisiana's secession government during the Civil War had been 
unlawful, and therefore, the destructive acts of that government's agents were also unlawful. 
On rehearing, the reconstituted Court may have prudently wished to avoid that delicate and 
debatable question by taking a principled, conservative view of the prescription question. 
This reading of the case is supported by the Court's subsequent alacrity in reintroducing the 
doctrine in cases where the political question was not presented. 

25 1 . See Tutorship of Hewitt. 23 La. Ann. 682,684 (1871). There was no reference 
to the maxim and complete silence as to the existence of a code gap. 

252. Succession of Farmer, 32La. Ann. 1037, 1041 (1880). 
253. Id. at 1041. 
254. McKnight v. Calhoun. 36 La Ann. 408.412 (1884). 
255 . See, e.g.. Corsey v. State Dept. of Corrections, 375 So. 2d 1319, 1321-22 (La. 

1979). 
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times since the doctrine appeared, there has been no serious attempt 
either to codify or overrule the work of the C~urt.' '~ Contra non 
valentem has remained in the face of this paralysis a jurisprudence of 
precedents contrary to the Code. The Revision of 1982 concerning 
prescription acquiesced in the status quo and did not venture to 
complete the equitable circle. The revisers reissued the old 
Napoleonic formulation but added in an appended Comment that the 
jurisprudence of contra non valentem "continues to be relevant."257 
We hardly needed code revision to tell us that. 

VI. CONCLUSION 

Equity appears in many guises in a system where judges 
exercise inherent equitable powers. To a court with these powers, 
equity is not a restricted opportunity. This article has emphasized the 
need to recognize the breadth of this judicial role because civilian 
tradition tends to deny it and our code carefully conceals it. As the 
Civil Code heads into the twenty-first century, the recently revised 
Preliminary Title still repeats the hallowed but illusory language of 
1808 and thus evidences no realism about the broad evolution which 
this article traces. 

This broadened equitable role has its roots in the American 
conception of judicial power, which as a matter of Louisiana history 
clearly prevailed over the founders view of the judiciary, their distrust 
of CquitC, and their dread of British law. Louisiana courts were, by 
virtue of the state constitution and the training of the justices, 
common law institutions before they became civil law interpreters. 
Aided by acquiescence and default on the part of the legislature, they 
soon became champions of equitable development. The robes of 
praetor and chancellor were stitched into a single cloth and the 
creative possibilities expanded beyond the scope of the Directory 
Provision and the Code's general clauses. This development has not 
fulfilled the vision of the founders, but at the same time it has not 
produced the extravagant and dangerous kquitk which they sincerely 

256. In a rare intervention in 1975. the legislature partly overruled the discovery 
doctrine in the medical malpractice context by establishing a peremptory period (an outer 
limit of three years from date of injury) which could not be suspended in the event of 
undiscovered injury. See LA. REV. STAT. ANN. 5 95628 (West 1991); Chaney v. State Dept. 
of Health dt Human Resources, 432 So. 2d 256, 258-59 (La. 1983); see Firestone, supra 
note 244, at 1554-55. 

257 . See LA. CIV. CODE ANN. art. 3467 cmt. d (West 1994). 
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feared. The outcome has been a distinct creation and an indispensable 
part of our legal system. MANDATORY PREMARITAL HIV TESTING: 

POLITICAL EXPLOITATION OF THE AIDS 
EPIDEMIC 
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I. INTRODUCTION 

The HIV-AIDS' epidemic has resulted in the significant prolif- 
eration of proposed and adopted legislation. Mandatory premarital 
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I . The human immunodeficiency virus (HIV) is recognized by most scientists as 
the cause of the Acquired Immune Deficiency Syndrome (AIDS). See John Crewdson, The 
Great AIDS Quest, CHI. TRm., Nov. 19, 1989, 5 5 (glossary), at 2. The HIV virus enters the 
human circulatory system by way of three identifiable modes of transmission: (I) sexual 




