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<ecuted those sales on impersonal national securities exchanges prior 1 .y.
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\ter offered. Since the company about to make an offer has no duty to tell suih

westors of its intention in advance (and thereby incur the subgfantial probubil. §
y that the price will go up in anticipation of its offer), why ghould any perain :
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Arbitration of International Contract Disputes

By William W. Park*

International commercial arbitration has been the victim of its own success.
Arbitration is often the only dispute resolution process acceptable in business
contexts where parties from different countries have rejected recourse to each
ather’s legal system at the outset of the contractual relationship. For example,
when a Swedish shipyard contracts to build tankers for an agency of the Libyan
sovernment, the Swedes are unlikely to relish the prospect of appearing before
Libyan courts, and the Libyans may view submission to the courts of Sweden
ror of another industrialized Western nation) as an affront to Libyan national
wvereignty. Neither the Swedish shipyard nor the Libyan government
“chooses” arbitration. Rather, arbitration imposes itself for lack of an accept-
ible alternative. Hard tasks take a high toll, and arbitration thus may become a
long and costly process.

THE ARBITRATION AGREEMENT:

PATHOLOGICAL CLAUSES: THE SIN OF
EQUIVOCATION

Parties to international contracts often fail to face squarely the issue of
whether they really want arbitration rather than either court litigation or
ronbinding procedures such as conciliation and mediation. This equivocation
has led to an intellectually fascinating pathology contained in some of the most
wphisticated and voluminous of contracts prepared by intelligent and resource-
tul counsel who make the primitive error of trying to serve two or more masters.

Parties to international contracts who want binding arbitration of potential
luure disputes should say so clearly. A timid straddle between arbitration and
liigation, requiring an element of further mutual consent in order to create a

“Mr. Park is a member of the Massachusetts and District of Columbia bars and teaches law at
Bosion University and the University of Dijon.

Editor’s note: This article was developed from a paper presented at the program entitled
Dispute Resolution Devices for Foreign Contracts: Selecting and Working with Foreign Counsel”

iresented jointly by the Committee on International Law and the Corporate Counsel Committee at

i 1983 annual meeting of the American Bar Association in Atlanta, Georgia.
L. For a more intensive treatment of the drafting of arbitration agreements, the reader is referred

v ihs, 4 through 9 of W. Craig, W. Park, & J. Paulsson, International Chamber of Commerce
Vihitration (1984).

1783




1784 The Business Lawyer; Vol. 39, August 1984

Arbitration of International Contract Disputes

1785

]

binding dispute resolution process, turns the arbitration into mere foreplay 1o
litigation®

In a purely national setting, the results of an inability to make up one’s mingd
may not be serious. The American with a deficient arbitration clause ip a
contract with another American is faced with the prospect of an American judge
applying American rules with proceedings in English. In the internationa}
context, however, the alternative may be dramatically disagreeable. A company
that desired arbitration in London in the language of Shakespeare may instead
end up with French proceedings in Toulon in the language of Moliére, op
proceedings before Saudi courts in Riyadh in the language of the Pmphé
Mohammed. g

VT LRI s

INSTITUTIONAL OR AD HOC ARBITRATION?

Arbitration clauses generally provide either for ad hoc arbitration or fo;

arbitration conducted under the aegis of an institution. An arbitrator’s jurisdi
tion normally is created by inserting an arbitration clause in the main contracg
drafted before the particularities of the controversy are known. These agreeg
ments generally are distinguished from “special submissions,” which are drafte 3
after the dispute has arisen. Special submissions are often referred to by ihg
French term compromis, distinguished from the arbitration agreement in t
main contract, called the clause compromissoire by the French and a “futu
disputes clause” by the British. The ad hoc clause is intended to be self
executing: it provides for the parties to initiate and to proceed with th:
arbitration without the assistance of any permanent supervisory institutio
Many ad hoc clauses are lengthy and highly crafted.

One should counsel against ad hoc arbitration. At the time of the signing of §°
contract, it is difficult to foresee all of the procedural issues that may arisg ]
during a dispute. Even if an arbitration clause is lengthy and complex. ag:
institution should still be named to fill the gaps that inevitably arise in t
adjudication of complex, international business disputes. When the marria
has gone sour, the defendant alone is happy with ad hoc clauses. And
greater his bad faith, the greater his glee.

Arbitral institutions set the process in motion by appointing an arbitrator of
an arbitral panel.® Some institutions also supervise the arbitral process itsel
The International Chamber of Commerce (ICC) Court of Arbitration, ol

2. One equivocal clause dealt with by a recent French court was headed “choices {plur.d]
forum.” The clause provided: “In case of a dispute the parties undertake to submit to arbilralinnﬂl
in case of litigation the Tribunal de la Seine shall have exclusive jurisdiction.” Decisions of 1 Fef
1979, T.G.1. Paris, 1980 Rev. Arb. 97 (1980) and 16 Oct. 1979, 1980 Rev. Arb. 101 (19800 ¢
pathological arbitration agreements, see generally F. Eisenmann, La Clause d’Arbitrage it
logique, in Essais In Memoriam E. Minoli, 129 (1974) and C. Schmitthoff, Defective Arbilrity v
Clauses, J. Bus. Law 9 (1975).

3. Some institutions—about 50 around the world at last count—are general purposc. -8
uncounted number, such as London’s Grain and Feed Trade Association and the Federation of O%
Seeds & Fat Association, deal only with disputes in a special sector.
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ample, must approve any award issued by arbitrators acting under its aegis,
insure the award’s conformity to any mandatory norms of local procedural
«. Supervised arbitration benefits from the prestige and the recognition of the
pervising institution. A presumptive legitimacy attaches to the award when a
dge of a national court is faced with a request for enforcement.

The drawback of supervised arbitration, of course, is a greater cost. Arbitra-

is' fees and administrative costs may run to tens and even hundreds of

wusands of dollars. When large amounts are in controversy, however, the
qefit generally is worth the cost. When the award is presented for enforce-
¢nt, the winning claimant in an ICC arbitration benefits from the reputation

{ an institution built over sixty years and four thousand cases.

ELEMENTS OF THE ARBITRATION AGREEMENT

Essential Elements

No universally ideal arbitration clause exists. The appropriateness of each of

.4 ¢ elements of a clause depends upon the context of the transaction: the parties,

« type of contracts, the laws that bear on performance, and the places where
caward might be enforced.

Essential to a binding arbitration clause is, of course, an unambiguous and

4§ rquivocal reference to arbitration, preferably under the rules of a reputable
§ d experienced institution. One bare-bones agreement worth consideration is

© ICC model clause: “All disputes arising in connection with the present
nract shall be finally settled under the Rules of Conciliation and Arbitration
the International Chamber of Commerce by one or more arbitrators ap-

anted in accordance with the said Rules.”

The second indispensable element in an arbitration clause is the circumscrip-
nof the arbitrator’s authority, the scope of the dispute to be arbitrated. The

*t approach for international business contracts is to grant the arbitrator
wad authority to decide disputes arising “in connection with” a contract. The
fitrator can then rule on claims that are in quasi-contract and, in some cases,

°n tort claims.
Defining the arbitrator’s authority is not always easy, however. There is a

- area between an arbitrator who merely decides incorrectly, and an arbitra-

“who renders an award in excess of the mission conferred upon him by the
fies. For example, in Mobil Oil v. Asamera,* a contract for exploration and

“duction of petroleum in Indonesia provided for Mobil to pay royalties on

'ude 0il”. The arbitral award, however, ordered Mobil to pay royalties on gas
{liquid hydrocarbons other than crude oil. Mobil argued that the arbitrators
1exceeded their mission by essentially rewriting the contract terms. The

“rators’ interpretation of crude oil to include all hydrocarbons, despite the

tmonsense definition of the term, could be characterized either as a simple

“r.or as a modification of the contract constituting an act outside the scope of

* Mobil Ol Indonesia v. Asamera Qil, 487 F. Supp. 63 (S.D.N.Y. 1980).
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the authority conferred by the parties. The U.S. District Court for the Southerg
District of New York refused to vacate the award, finding it sufficient that the
arbitrators’ statement of reason contained a “barely colorable” justification for

the outcome.

Occasionally Useful Elements

Eight occasionally useful elements commend themselves for inclusion in ag
arbitration clause.

Number of Arbitrators

A sole arbitrator is generally cheaper and quicker than a threc-memb@;_
tribunal. For a complicated transaction with a large amount in controversy}
however, a three-member tribunal has the merit of enhancing the‘ completen c?
of the examination of the issues. The ICC Court of Arbitration, %ibsem
stipulation by the parties, has power to determine the number of arbitrato

The practice in recent years has tended toward three arbitrators rather tha

3

one. - . .
The parties may also wish to specify the nationalities and qualifications of t

arbitrators. One must be careful, however, not to be too prcci_se. The gre;'uer t
difficulty in meeting such qualifications, the greater the risk of makmg th :
arbitration unworkable and subject to challenge as not conducted f:lCCOI‘dlng
the parties’ agreement. It would be tempting the devil to require that tH 1
arbitrator be an English-speaking Italian with a French law degree and I
familiarity with Mid-East construction contracts.

Language :
A choice of language clause is advisable to avoid polemic if th? arhilrfat '
happens to prefer a language other than the one desired by the parties. A b.n
bilingualism can be added by providing that documents may be 'sul?mlt(
without translation in a designated language of which the arbitrator is likely
have a reading knowledge. For example, it might be stipulated that l'h<‘ 2
guage of the proceedings will be English, but that parties may submit dd
ments in French.

Law Applicable to the Merits of the Dispute

A specific national law should be stipulated to govern .imerpretauon. .nf % 3
contract. No matter how carefully the contract is drafted, 1ssucs‘may arl.\f‘ t
are not dealt with efficiently by general principles of law an.d equity. Such ;SS
include, for example, rate of interest for late payment, time llmltsf forq ;u.
complaints about defective goods, and statute of limitations. Lack of a s}

5. ICC Arbitration Rules, art. 2(5).
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-ional law to govern these issues can lead to delays, higher costs, polemics,
od even written and oral submissions.

Parties should be explicit that the chosen law applies to the merits of the

spute, to avoid the renvoi mechanism, whereby reference to one law results in
splication of a second, by virtue of the choice of law principles of the first.
A choice of law clause generally is respected by arbitrators. The law must be
wsen in good faith; however, the clause should not represent a deliberate
1empt to escape the mandatory public policy norms of the law that would
herwise govern the contract.®

Parties sometimes stipulate lex mercatoria, the international law merchant,
«uld apply, although not all lawyers agree on the term’s meaning. Trade
«ge, a common law of international contracts, or the entirety of transnational
gl norms affecting international business operations have all been connected
¢scholars and practitioners to the concept of lex mercatoria.

One recent case involving lex mercatoria, Norsolor v. Pabalk Ticaret,’ in-
lved a French company that had been held liable for breach of its contract
ith a Turkish commercial agent. Vienna had been selected as the place of
titration. No applicable national law was stipulated by the parties. An award
s rendered on October 26, 1979, holding the French company in breach and
sarding damages fixed at eight hundred thousand French francs.

The arbitral tribunal applied no single national law, but simply based its
«sion on its understanding of the litigious agreement, on lex mercatoria, and
+the principles of good-faith dealings and mutual trust in business relations.
“c arbitrators affirmed that they understood lex mercatoria to include a rule
 damages are payable if a contract is wrongfully terminated causing loss to
¢ innocent party. Norsolor sought to have the award set aside, but the
srian Supreme Court confirmed the award, holding that the arbitration had
‘violated any mandatory norms of Austrian law in applying lex mercatoria.
The parties sometimes authorize the arbitrator to act as amiable com-
teur® Amiable composition, literally translated as “friendly compromise,”
“uld not be confused with conciliation or mediation. The award, rendered by
“arbitrator acting as amiable compositeur, is binding on the parties. The
lirator decides according to “equitable principles” or ex aequo et bono. The
“lirator does not ignore the law, but rather refrains from applying the letter of
“law if it conflicts with his own concept of fairness. The contract is not
iritten, but its terms may be adjusted.

See Seeman v. Philadelphia Warehouse Co., 274 U.S. 403 (1927); Viia Food Prod. v. Unus

ining, A.C. 277 (1939); see generally B. Audit. Fraude 2 la Loi (1974), 470 et seq, at 369 et seq.

Supreme Court of Austria (Oberster Gerichtshof), decision of 18 November 1982 (unpub-

. On lex mercatoria, see generally Goldman, La Lex Mercatoria Dans Les Contrals et

© Tage Inlernationaux: Realités et Perspectives, 106 Journal de Droit International 475 (1979).
** See generally E. Loguin, L’Amiable Composition en Droit International (1980).
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Conctliation or Mediation

Provision for a settlement attempt before binding arbitration can supply the
occasion for a useful cooling down period, as long as care is taken 10, avoid
emasculating the arbitration clause through equivocal language. Stipulation of
specific rules or procedures is frequently helpful, or the parties may prefer a
nonbinding mini-trial before a neutral advisor.?

Entry of Judgment Stipulation

Language in the Federal Arbitration Act'® concerning federal court confirms.
tion of awards has led to the practice in the United States of providing hay
“judgment upon the arbitral award may be entered in any coun h
jurisdiction thereof.” However, the line of cases arising under the Act invd'u
domestic rather than international transactions. In light of the 1970 amepd.
ments to the Act, the entry of judgment stipulation may not be ncrv«:lrﬁf“
international arbitration." ?}r,

Waiver of Appeal

Assuming the desirability of a final award, waiver of appeal shoul
stipulated either explicitly or by reference to institutional rules.'* Of cour:
party that expects to lose (or wants to prepare for this misfortunc) may
waiver of its right to call on a national court to intervene.

Waiver stipulations are not always effective. Some legal systems, such ag
English, recognize waiver as valid only in limited circumstances. Other sys'
such as the law of Geneva, provide back-door mechanisms for appeal thaiare
mandatorily imposed on all arbitration conducted within the jurisdiction. 'lk
restrictions on waiver are discussed below.

Waiver of Sovereign Immunaty

The arbitration agreement itself tends increasingly to be consider
implicit waiver of sovereign immunity. As a precaution, however, an cx
waiver should be obtained in international contracts involving stites.
entities, state agencies, or other emanations of national power.

Place of Arbitration

In all countries arbitration is subject to some judicial supervision to cri
compliance with mandatory norms of local procedural law. The extent of

9. On mini-trials, see Perlman & Nelson, New Approaches to the Resolufton ot Irternd
Disputes, 17 Int’l Law. 215 (1983).

10. 9 US.C. § 9 (1982).

11. Nevertheless, the precaution should be taken to comply with registration farntaliues
seat of arbitration. For example, registration with local cantonal courts is required in many &
cantons. See art. 35(5) of the Swiss Intercantonal Arbitration Concordat.

12. See, e.g., art. 24 of the ICC Arbitration Rules, quoted infra at notc 18.
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crvention in the arbitral process varies widely, however, and can range from
sez-faire, as in France and the United States, to appeal or challenge for
strator error, as in England and Switzerland.

Il one views the goal of international arbitration as a final and private
udication according to “delocalized” procedure in a neutral forum, then it is
a4 1o select a situs where judges are reluctant to intervene in the arbitration.
url intervention adds cost and delays to the process of producing an enforce-
p award.

The difficulty in choosing a place of arbitration is that business lawyers are
en unsure of the current arbitration laws and trends in the alternative
ntries. Therefore, it may be best to leave the choice of a situs to an institution
th some experience in the matter, such as the International Chamber of
mmerce. Although its headquarters is in Paris, the ICC frequently designates
wr places as the seat of the arbitration. During the three-year period
luding 1980-82, the ICC designated Paris as the situs for arbitrations in only
I of the 615 cases where the parties left the situs open. The majority of ICC
nirations are held in western European cities.

Even the experienced arbitration lawyer may find it wise to leave the chaice
situs to an institution. Changes in national procedural law and judicial or
lical climate often occur between signing the contract and the time a dispute
ses. An undesirable situs may become more attractive (as witnessed by recent
«tlopments in England), or vice versa.

HE INTERACTION OF JUDGE AND ARBITRATOR
THE NEW YORK ARBITRATION CONVENTION

\ssuming that one seeks a dispute resolution mechanism that will produce an
ernationally enforceable award, the first consideration in choosing a situs for
atration is that the country of the proceedings be a party to the 1958 New
tk Convention on Recognition and Enforcement of Foreign Arbitral
sards.'”® The Convention requires courts of a contracting state to recognize
it a written arbitration agreement takes precedence over normal rules of
sdiction, and to enforce arbitral awards rendered abroad.™

3330 U.N.T.S. p. 38, no. 4739 (1959). The Convention generally does not apply to disputes
seen U.S. citizens. Corporations are deemed U.S. citizens if their place of incorporation or
wipal place of business is in the United States.

#Art. 1I(1) of the Convention covers only disputes “capable of settlement by arbitration.” The
wration clause constitutes an autonomous agreement, separate and independent from the main
“ract in which it is found, and thus the issue of arbitrability may be subject to a different law
" the one chosen to govern the merits of the dispute. Subjects that often raise problems of
“rability include patents, trademarks, bankruptcy, securities law, employment agreements,
tibited international boycotts, antitrust law, and contracts against international public policy
“ra bonus mores).

hiernational contracts (characterized as “international” either by reference to the nationality or
fence of the parties or by the commercial interests implicated by the transaction), frequently
pe the limits on arbitrability imposed on purely domestic contracts. For example, federal courts
mally possess exclusive jurisdiction to apply federal law governing the sale of securities; in
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Parties to the Convention may reserve application of its enforcement provi.
sions on the basis of geographical reciprocity. The state making the reservition
may provide that only “awards made in the territory of another Contrac;
State” benefit from enforcement under the Convention. The fact that (hjg
reservation has been taken by two-thirds of the sixty-two countries that have
ratified the Convention makes it preferable to choose, as the place of arbitration,
a country that is a party to the Convention. )

The New York Convention contains no nationality requirements. In contrag
to the 1961 European Convention on International Commercial Arbitratiog,
which requires both parties to be domiciled in countries that have ratificd the
Convention, the New York Convention is blind to the parties’ nationality. B

The Convention sets forth uniform grounds upon which an award may h
refused recognition, one of which is that the award has been set aside by “g
competent authority of the country in which, or under the law of which ("
award was made.”*® The procedures for challenge of an award at the arbitratigy

situs are thus critical to the binding force of the award, and it is wisest to choofg

as a situs for arbitration a place where judges are reluctant to interfere in t
proceedings.

ILLUSTRATIVE LEGAL SYSTEMS
England: “Exclusion Agreements”

In England until 1979, the “case stated” procedure permitted a party

compel an arbitrator to submit a point of law to the High Court. Until the Hi

Court had answered the legal question stated by the arbitrator, there was
final award.'®

The 1979 English Arbitration Act'” replaced the “case stated” proced
with a more limited right of appeal to the High Court. Appeal of an award
arbitrator error of law now may be made, with leave of the court, if the
question “‘could substantially affect the rights of one or more of the partics.”

For international arbitration the Act authorizes “exclusion agreemen
Parties to what the Act calls “non-domestic” transactions may exclude app4
by a clause in the principal contract itself. A non-domestic contract is

international transactions, however, parties may agree to arbitration of securities disputes.
Scherk v. Alberto Culver Co., 417 U.S. 506 (1974).

15. Art. V(1)(e). The New York Convention, unlike the old Geneva Convention of 1927, di
not require that an award be granted judicial execution or entry of judgment in tk'w count
origin, the so-called “double exequatur.” The Convention permits, but does not require. refusa
recognition to awards annulled where rendered. Despite the permissive, ra(her' than' manda g
nature of the provision, courts do not in practice enforce foreign awards set aside in icnr count
origin. There is no reported case in which an award has been enforced after explicit annulme
the country where rendered.

16. The uniqueness of English law lay in the timing of the appeal, which was f1l|u\\'r(l t
formal delivery of the award. As a result, the decision might be refused enforcement in count
which the debtor had assets because the award might not be deemed binding.

17. Arbitration Act, 1979. The Act does not apply to arbitrations conducted in Scotland
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geement to which at least one of the parties is not British. Parties to such
mtracts may agree in writing to preclude the courts from hearing appeals or
rviding interlocutory rulings on questions of law.

Predispute exclusion agreements are void as to shipping, insurance, and
mmodities contracts governed by English law. Court review of disputes in
yse areas was considered a fruitful catalyst for development of English law,
ng pre-eminent in maritime, insurance, and commodities matters. Prohibition
i predispute exclusion agreements in these areas was intended to encourage
nilization of English law by the commercial community through judicially
wiewable arbitration. Exclusion of appeal in these “special category” disputes
cpossible only after the disputes actually arise.

The Act is silent on incorporation of exclusion agreements by reference to
sstitutional arbitration rules. Thus the effect of a reference to the ICC Rules
.5 been problematic,’® and it would be prudent for parties wishing to exclude
dicial review in England to state this explicitly in the arbitration clause itself.
owever, such a specific exclusion agreement may not be necessary in light of
so recent High Court cases holding that reference to the ICC Arbitration
{ules constituted the incorporation of a valid “exclusion agreement” under the
.t
The 1979 Act did not repeal the High Court’s residual statutory power to
+mit awards for reconsideration by the arbitrator and to set aside an award for
sitrator misconduct.” The term ‘“misconduct,” as interpreted by judicial
wisions rendered before 1979, has been applied to “procedural errors and
missions by arbitrators who are doing their best to uphold the highest stan-
rds of their profession.”' Thus there is still the possibility for English courts
‘remit or to set aside awards, despite an exclusion agreement.?

Recent English case law,” however, suggests a trend toward judicial respect
rthe independence of the arbitral process that may remove some of the sting

18. Art. 24(2) of the 1CC Rules provides that “(bly submitting the dispute to arbitration by the
ernational Chamher of Commerce, the parties shal! be deemed to have undertaken to carry out
- resulting award without delay and to have waived their right to any form of appeal insofar as
hwaiver can validly be made.”

19. Arab Alrican Energy Corp. v. Olie Produkten Nederland, [1983] 2 Lloyd’s L.R. 419 (Q.B.,
. Ct.); unofficial reports in [1983] Com. L.R. 195, and The Times, 18 May 1983. The award,
“th arose under a contract for sale of il by Arafenco, confirmed by telexes from OPN'’s brokers
\rafenco, denied Arafenco’s claim for monies due and granted the counter-claim for demurrage.
lrine Contractors v. Shell Petroleum, Com. L.R. 251 (21 Nov. 1983), involving a claim that arose
m the laying of a pipeline for Shell in a Nigerian swamp.

N See §§ 22 and 23 of the 1950 Arbitration Act.

A31. 1978 Commercial Court Committee Report on Arbitration (Cmnd. 7284), at 17 (paragraph

22 As of this writing, no case yet deals with a judicial attempt to circumvent an exclusion

“tement by exercise of the court’s power to set aside or to remit an award.

3. See, e.g., Moran v. Lloyd {1983] 2 WRL 672 (re arbitror misconduct); Pioneer Shipping v.
['P. Troxide (Nema) (1981) 2 A.E.R. 1030 (re appeal to the High Court); Arab African Energy
- v. Olie Produkten Nederland, [1983] Com. L.R. 195 (re “exclusion agreements” incorpo-
*d by reference to the rules of an institution); and Bank Mellet v. Helsinki Techniki, decided 3
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from much of the past criticism of interventionist attitudes of English Judges »
Nevertheless, the text of the statute may still be less important than the context
of its application. The legal correspondent of the Financial Times has re( ently
stated with customary British elegance: “No manner of legislation, however,
will remove . . . the professional zeal of London solicitors and barristers who
transplant into arbitration proceedings the habits acquired in the courts. ()nly
competition from such institutions as the ICC will make them adopt more
relaxed attitudes.”?

gt

France: Arbitral Autonomy

DR

Ci

In May 1981, the Prime Minister of France promulgated a decree prm'idiﬁ
special rules applicable to international commercial arbitration. An impuna§
element to understanding the decree is the Gotaverken case of the previo
year.?® An ICC award had been rendered in favor of a Swedish shipyard thg
had built three petroleum tankers for an agency of the Libyan government. Tl
Libyans sought to have the award set aside in France by direct appeal. Undf
the existing law such a procedure was available only for French, as opposed
international, arbitral awards. The Paris Court of Appeal held that the awa
was not a French award. Therefore the court considered itself to lack jurisdifie
tion to hear the challenge. '
In the wake of this decision, commentators urged legislative clarification ‘
the role of French courts with respect to international commercial arbiirati@y
taking place in France. A completely laissez-faire approach, it was irgud
might impede efficient international arbitration. Courts abroad, when facl
with an award rendered in France, might less readily grant enforcement3§
international arbitration in France was conducted with no judicial control oy
the fairness of the proceedings. The foreign court might feel it necessary
supply (through a broad construction of the New York Convention’s groungs
for refusal of recognition) its own more exacting control mechanism.
International arbitral awards rendered in France may now be set aside §
French courts, thus providing some judicial control at the place of arbitratig
The decree carefully limits the grounds on which arbitral awards may §

March 1983, reported in The Times, 28 June 1983 (re security for costs). David Shenton’s rx.cd ’ )
discussion of these cases appears in the proceedings of the American Bar Association l.atiga
Section program in Atlanta, 2 August 1983, and the International Bar Association program
Toronto, October 1983. »

24. The author earlier expressed eoncern that English judges might pursue intervenm»nml»
despite the 1979 Act. I am unsure whether the appropriate response to the recent cases cued ;,n
23 supra is repentance for past doubt, or rejoicing at the conversion of sinners. See Park: I» f
Loci Arbitri and International Commercial Arbitration, 32 Int'l & Comp. L.Q. 21 (19813)
Judicial Supervision of Transnational Arbitration, 21 Harv. Int’l L.J. 87 (1980).

25. A. Herman, The Financial Times, 20 Oct. 1983, at 38, cols. 5-8. )

26. Libyan Gen. Nat'l Maritime Transp. Co. v. Gétaverken Arendal, Judgment of 21 Febi
1980, Cour d’Appel, Paris, (1980).
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wlled, however, allowing French judges only the power to insure observance
minimum standards of honesty and integrity of proceedings.”

Switzerland

Jn 1969 an intercantonal commission drafted a uniform Swiss arbitration law
erred to as the Concordat.® At this writing, twenty-one cantons have enacted
- Concordat. Zurich, the most important of the nonsignatory cantons, has
isted the trend toward togetherness and retains its own arbitration rules.

The Concordat’s “mandatory” provisions (dispositions imperatives) apply
withstanding the parties’ desire to tailor the arbitral proceedings otherwise.
«0-thirds of the Concordat’s forty-six articles are designated as mandatory,
ing the arbitrator and the parties less autonomy than under the law of other
jor arbitral centers.

some mandatory provisions are merely matters of fairness or common sense.
«wse include the requirements that the arbitral tribunal be properly consti-
«d, and that the arbitrators respect the jurisdiction conferred upon them by
- parties.

{ther mandatory provisions, however, permit extensive court intervention in
+arbitral process. In particular, article 36(f) gives judges the power to set
le awards that they consider “arbitrary.” Arbitrary awards are defined as
se decisions that constitute a “violation of law or equity,” with equity used to
-n fairness rather than its technical sense in English law.?*® An award may
wbe arbitrary if it is based on findings “manifestly contrary to the facts.”” An
on for nullification, recours en nullité, may be brought before the cantonal

rtof the seat of the arbitration. The right to challenge is not waivable by the
rlies.

7. The grounds under which an international award rendered in France may be set aside are as
ws: if the arbitrator decided in the absence of an arbitration agreement; if the arbitral tribunal
imegularly composed or appointed; if the arbitrator violated the terms of his mission; if due
“s(literally the “principle of an adversarial process™) was not respected; and, if the recognition
slorcement of the award would be contrary to international public policy (ordre public
alonal).
“ternational awards may be challenged for a violation of international, as opposed to domestic,
" policy. The former includes the policies French courts consider relevant to international
‘1. Thus an international commercial dispute may be arbitrable even though the principal
1 from which it arises violates French internal public policy. See Craig, Park & Paulsson,
I Codification of a Legal Framework for International Commercial Arbitration, 13 Geo. J. L.
“ly Int’l Bus. 727 (1981).
> See generally Neyroud & Park, Predestination and Swiss Arbitration Law, 2 B.U. Int'l
111983),
* The definition of “law” for purposes of arl. 36(f) has been much debated. Natural law,

*law, the law of the arbitration, and the law applicable on the merits have been among the
‘retations discussed.
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The 1980 case of Berard: v. Clair® illustrates the practical impact of Swigy
annulment of an award. At issue was the balance sheet of a Gabonese company
whose shares had been sold by a Canadian (Berardi) to a Frenchman (Clair),
The arbitrator awarded the seller 23 million francs. The Geneva cantonal Coyy
de Justice later annulled the award as “arbitrary,” substituting its own concly.
sions about the balance sheet’s accuracy for those of the arbitrators. In Pagjg
three months earlier, the Tribunal deGrande Instance had granted leave g
enforce the award. On learning of the award’s annulment, however, the CO!I!
d’Appel of Paris quashed the lower court’s decision.

A proposed revision of Swiss “private international law” would limjt the
intervention of Swiss courts in international commercial arbitration. Comr%.
tual exclusion of appeal would be available when both parties to the arbitratigg
are foreign, having “neither domicile, nor habitual residence, nor place g
business in Switzerland.” This provision for ouster of court supervision diffesy
from that of the English Arbitration Act of 1979, which permits ouster whenf
least one of the parties is foreign.

DELOCALIZATION OF THE ARBITRAL PROCESS

The world would be a simpler place for international arbitration if nalio‘
legal systems treated the arbitral process in essentially similar ways. Partjs
would be less preoccupied with procedural considerations under local law.

Concern with the distortion of the arbitral process by national law has
some scholars and practitioners to question the traditional role of the law of
place of the proceedings, often called the lex loct arbitri® Proponents
“delocalized” arbitration have suggested that an international commercial a
tral award may float or drift free from the constraints of the national law of )
place of the proceedings, and may be enforced abroad even if annulled wh,
rendered.® ]

Enforcement of an award annulled in its country of origin might be appropg
ate in two cases. The first presumes that the local judiciary is corrupt or biasg
For example, a judge in a country lacking a tradition of judicial independc;
might set aside an award rendered against his own government mere?y to ple
the bureaucracy. Secondly, postannulment recognition might be justified whe
the award was set aside for reasons so peculiar to the local law of the plil.fc‘
the proceedings that nonrecognition would defeat an efficient internatl(_) .
arbitral process. For example, the local law of the place of the proceedin p

30. Judgment of 20 June 1980, No. 11542, Cour d’Appel, Paris; unpublished opink}m_ wrln'
rized by International Council for Commercial Arbitration in 7 Yearbook of Commercial Arbi 4
tion 319-21 (1982). ‘ :

31. An alternative solution to the difficulties arising from divergent national laws ls‘lh<' Mg
Arbitration Law proposed by the United Nations Commission on International Trade
(UNCITRAL). See chapter 28.06 in W. Craig, W. Park & ]. Paulsson, supra note 1.

32. For a summary of the debate on delocalized arbitration see Park, The .Lex /A:n‘l
supra note 24, and the reply thereto in Paulsson, Delocalisation of International Comm¢
Arbitration: When and Why It Matters, 32 Int’l & Comp. L.Q. 53 (1983).
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ight provide that all arbitrators must sign the award. Application of the local
leto an international arbitration might be unfortunate if the parties presumed
wt international rules (such as those of the International Chamber of Com-
«rce) would apply, and that a recalcitrant arbitrator could not block an
sard.®®

A complete lack of judicial control, however, is undesirable. National courts
we an interest in ensuring the integrity of proceedings conducted within their
aional borders to avoid debasement of the currency of these awards abroad. By
lwing an award rendered in its territory to become binding, a state facilitates
senforcement under the New York Convention. Thus the state should provide
mechanism for controlling the fairness of the proceedings; the court should
sure an accord between what and how the arbitrator decided and what and
s+ he was empowered by the parties to decide. The contesting party should be
Jle to expose procedural irregularities at the place of the arbitration, which
rmally has as great a claim to mutual convenience as any other forum, rather

an be forced to attack the award in each state where it might be enforced
qinst its property.

‘ONCLUSION

The hybrid nature of the arbitral process, forever a cross between the judicial
i the contractual,* requires a delicacy in the drafting of the arbitration
seement that defies the articulation or application of facile rules. Two
udelines may be suggested, however. First, one should avoid equivocation in
alting the clause. If the parties intend dispute resolution by binding arbitra-
n, rather than litigation or conciliation, they should say so explicitly. Second,
¢ place of the proceedings should be selected with an eye to minimizing the
“ndatory procedural rules imposed by local law. Choice of a situs may best be

“tto an experienced arbitral institution that monitors developments in national
hiration law.

. The European Convention on International Commercial Arbitration (21 April 1961, 484

g 3 ' T.S. 349) embodies the principle of delocalized arbitration to a limited degree by providing for

~2 of recognition of awards covered by the Convention only when annulment has been made for
"0s enumerated in the Convention.

Y. For an interesting historical perspective on the hybrid nature of the arbitral process, see Yves

Adlos, L’Arbitrage En Bourgogne et en Champagne du XII au XVe Siécle (1977).
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APPENDIX
ILLUSTRATIVE ARBITRATION AGREEMENS

1CC Model Clause

All disputes arising in connection with the present contract shall be finally
settled under the Rules of Conciliation and Arbitration of the International
Chamber of Commerce by one or more arbitrators appointed in accordance with
the said Rules.

ICC Model Amplified :

(a) All disputes arising in connection with the present /.\greement shall h
finally settled under the Rules of Conciliation and.Arbltrauon (?f thellmer?
tional Chamber of Commerce, by one or more arbitrators appointed in acoqee
dance with the said Rules.

(b) In the absence of an agreement by tl}e parties z%t the timc of
arbitration that it is appropriate to submit the dlsput‘e to a single arbitrator, )
arbitral tribunal shall be composed of thre(? arbltrators'. Each party shil
appoint one arbitrator. If a party fails to nominate an arbltra.tor \tvuhm thi
(30) days from the date when the Claimant’s Request for Arbitration has l P
communicated to the other party, such appointment shall lf)c made by the (,o i
of Arbitration of the ICC. The two arbitrators thus appointed shall attempt o

he third arbitrator to act as chairman. .
agrlies:igotnwi) Zrbitrators fail to nominate the Chairman within thirly (30) d
from the date of appointment of the latter arbitrator, the Chalrm'fm shall e
selected by the Court of Arbitration of the ICC. In all cases, the. Cha.lr'm'aAn shgl
be a lawyer fluent in English and shall not be of the same nationality as eit
paflt“{{e arbitral tribunal shall be constituted in accorqance witb the presgs
clause, and with respect to matters not dealt with ir} th1§ clause, in au-u‘rd.a e
with the then existing Rules of Conciliation and Arbitration of the Internatiol
Chamber of Commerce. |

(c) The place of arbitration shall be London, England. The arbitral proc
ings shall be conducted in the English language.

(d) The parties hereby exclude any right of application or alppee.il~ t|(;r
court, to the extent that they may validly so agree, and in partu}u ‘r
connection with any question of law arising in the course f’f the reference 0q
of the award. The parties intend the aforesaid exclus.lon to f)pCfalC 1

exclusion agreement as defined by Section 3 of the English Arbitration

1979. N
(e) Judgment on the award of the arbitra.tors may be entered l?l;:'pa

having jurisdiction thereof or having jurisdiction over one or more 0

or their assets.

G

P

———

london Court of Arbitration Model Clause

The validity, construction and performance of this contract shall be governed
vthe law of England and any dispute that may arise out of or in connection
ih this contract, including its validity, construction and performance, shall be
zermined by arbitration under the Rules of the London Court of Arbitration
plicable to international arbitration at the date hereof, which Rules with
spect to matters not regulated by them, incorporate the UNCITRAL Arbitra-
n Rules. The parties agree that service of any notices in reference to such
hitration at their addresses as given in this contract (or as subsequently varied
-writing by them) shall be valid and sufficient,

imerican Arbitration Association Model Clause

Any controversy or claim arising out of or relating to this contract, or the
wach thereof, shall be settled by arbitration in accordance with the Rules of
+ American Arbitration Association, and judgment upon the award rendered
+the Arbitrator(s) may be entered in any Court having jurisdiction thereof.

id Hoc Clause—Libyan Oil Concession

1) If at any time during or after the currency of this contract any difference
“dispute shall arise between the Government and the Company concerning the
“erpretation or performance of the provisions of this contract, or its annexes,
‘inconnection with the rights and liabilities of either of the contracting parties
eunder, and if the parties should fail to settle such difference or dispute by
reement, the same shall, failing any agreement to settle it in any other way, be
erred to two Arbitrators, one of whom shall be appointed by each party, and
‘Umpire who shall be appointed by the Arbitrators immediately after their
feintment.

[h the event of the Arbitrators’ failing to agree upon an Umpire within 60
s from the date of the appointment of the second Arbitrator, either of such
nies may request the President or, if the President is a national of Libya or of
“country where the Company is incorporated, the Vice-President, of the

= mational Court of Justice to appoint the Umpire.

: 2) The institution of the arbitration proceedings shall take place upon the
tipt by one of such parties of a written request for arbitration from the other,
ith request shall specify the matter in respect of which arbitration is
: “uested and name the Arbitrator appointed by the party requesting arbitra-
IR
: 3) The party receiving the request shall within 90 days of such receipt
“%int its Arbitrator and notify this appointment to the other party, failing
y . ‘th that other party may request the President or, in the case referred to in
“raph (1) above, the Vice-President of the International Court of Justice to
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appoint a Sole Arbitrator, and the award of the Sole Arbitrator so appointed
shall be binding upon both parties.

(4) If the Arbitrators appointed by. the two .part'ies fail to agree upon a
decision within 6 months of the institution (.)f .arbltratlon proceed~1ngs, or eithep
or both Arbitrators become unable or unwilling to perform their funcl.l()ns. at
any time within such period, the Umpire sh?ll then enter upon the arburf’ufon
process. The award of the Arbitrators, or in case of a dlfferen.ce of opiniog
between them, the award of the Umpire shall be.ﬁr'lal. If the Umpire or the SOIg
Arbitrator, as the case may be, is unable or }mwﬂlmg .to enter upon or ‘COmplc.t;e
the arbitration process, then, unless the par'tles othermse agree, a. substuut‘c wn!l
be appointed at the request of either of said partlss by th(? President or, in ll'g(
case referred to in paragraph (1) above, by the Vice-President, of the lnlcrna:
tional Court of Justice. . | ,

(5) The Umpire however appointed or the Sole Arbitrator shall not be euhgf
a national of Libya or of the country in which the Company or any Compa y
which directly or indirectly controls it was incorporated, nor shall he be or ?aA‘
been in the employ of either such parties or of the Government of any of thg

1 ntries. B
afo';e::l:pi)(i?cation of the provisions of t.his Paragraph and Fheddeterr;m/z\mlo.n
the procedure to be followed in the arbltratlor'l shall be decided by the dr’ it ;
tors or, in the event they fail to agree within 60 .days t.“rom the (}tt;
appointment of the second Arbitra}:or,s tkllcr;‘bg.thctUmp]re or, in the event a ! !

] i ointed, then by the Sole Arbitrator. '
Arlb:rgii(;rr];tispAward the Ar)t;itrators, the.Umpir.e or the. Sole l?r}l:ll;i;l()r’;
the case may be, shall give an adequate period of time during w :jc l.h p; 3
against whom the Award is given shall execufe that Awar.‘d, an hsm ,5‘ y
shall not be in default if it has conformed to said Award prior to the expiry i
that period. ]

(6;) The seat of arbitration shall be such as may be agreed upon b})}/elzzli
parties. In default of agreement between ther.n within 120 days from l.l Y
the initiation of the arbitration as specified in paragraph .(2) abov:,.; m (ag
determined by the Arbitrators or, in the event the Arbltrat(i)r:s 2t11r o
within 60 days from the date of appointment of’the sec?nd Arhltra;) ,lh(‘ .
the Umpire or, in the event a Sole Arbitrator is appointed, then by
Arbitrator. ‘ |

(7) This Concession shall be governed by and iIlltCI“prCthflrl acco;(tiia(\):tufi
the principles of law of Libya common t(') the principles ((i) ~1ntercr(1)rdam‘(‘ ¥ -
and in the absence of such common principles then by an( :in sc o ol 4
the general principles of law as may have been applied by 1
tribunals. o

(8) The costs of the arbitration shall be borne by the said two parties 11§
proportion and manner as may be fixed in the Award.

i uld be im
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UNCITRAL Clause for Joint Venture

Any controversy or claim arising out of or relating to this Agreement, or the
sreach hereof, shall be settled by arbitration to be held in Stockholm, Sweden, in
wordance with and through the UNCITRAL Arbitration Rules in effect on
fe date of this Agreement. The arbitration shall be conducted by a single
sbitrator selected by the Arbitration Institute of the Stockholm Chamber of
(ommerce, and this arbitrator shall decide ex aequo et bono. All proceedings of
fe arbitration, including arguments and briefs, shall be conducted in English.
The arbitrator shall take evidence directly from witnesses and documents as
resented by the parties; all witnesses shall be made available for cross-
-amination. The arbitrator shall render a written decision, stating his reasons
rerefor, and shall render an award within 12 months of the request for
sbitration, and such award shall be final and binding upon both parties. Any
sh award shall be payable in U.S. Dollars through a bank in the United
wates. Judgment upon the award rendered by the arbitrator(s) may be entered
1any court of record of competent jurisdiction in any country, or application
1y be made to such court for a judicial acceptance of the award and an order
f enforcement, as the law of such Jurisdiction may require or allow. The
spenses of the arbitration shall be borne among the parties to the arbitration as

zermined by the arbitrator(s); provided that each party shall pay for and bear
® cost of its own experts, evidence and legal counsel.

ICSID Clause

Les parties consentent par les présentes i soumettre a la compétence du
aire International pour le Réglement des Différends relatifs aux investisse-
s tout différend auquel le présent accord pourrait donner lieu aux fins de
dement par voie [de conciliation] [d’arbitrage] conformément i la Conven-
" pour le Réglement des Différends Relatifs aux Investissements entre Etats
Ressortissants d’autres Etats.

The parties hereto hereby consent to submit to the International Centre for
“lement of Investment Disputes any dispute in relation to or arising out of
s Agreement for settlement by conciliation/arbitration pursuant to the Con-

7iion on the Settlement of Investment Disputes between States and Nationals
- Other States.

1
i'Pathological Clause

“lved by negotiation and friendly settlement. If this method of resolution

‘ % Ul disputes arising in connection with the present agreement should be

practicable, the disputed questions shall be decided in accordance
the Rules of Arbitration of the ICC in Paris. In the event the proceedings
. © not able to decide the questions for any reason whatsoever, the judicial
¢ s of the injured party shall decide the dispute on a legal basis.

g



