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FOREWORD 

Forewords a re  o f  course after-words. After completing t h e  doctoral  

d i s s e r t a t i o n ,  e spec ia l ly  a t  Chicago, one i s  e n t i t l e d  t o  lean back and say 

"There." Under normal circumstances t h a t  might s u f f i c e  by way of foreword 

(or afternard) f o r  a d i s se r ta t ion .  But h i s t o r i a n s  of academia and i n t e n e c -  

t u a l  autobiographies w i l l  one day record t h a t  the  sevent ies  had not been 

normal. i n  t h e  academy. I a l lude,  of course, t o  t h e  retrenchment t h a t  has 

acce le ra ted  through t h e  decade, e spec ia l ly  i n  t h e  hunani t ies ,  upset t ing in 

i t s  wake t h e  most ca re fu l ly  planned careers .  The episodic h i s to ry  t h a t  sur- 

rounds t h i s  d i s s e r t a t i o n  i s  a case i n  point: subs tan t i a l ly  completed by 

1976--and indeed, successfully defended i n  November of t h a t  year--it comes 

f o r t h  only now, some th ree  years l a t e r .  But l e %  me begin a t  t h e  beginning, 

t h e  b e t t e r  t o  depic t  these  unusual events, t h e  b e t t e r  t o  explain a few points  

about t h e  vork t h a t  follows. 

When I a r r ived  a t  Chicago i c  t h e  f a l l  of  1971, f r e s h  from an under- 

graduate t r a i n i n g  a t  Columbia, t h e  decl ine  of n o m l c y  was only  inchoate. 

True, graduate support had a l l  but  evaporated--and q u i t e  suddenly. But mat- 

t e r s  so mundane were thought by many t o o  unphilosophical, and so we plunged 

i n t o  t h e  business a t  k n d  (believing,  no doubt, t h a t  our  landlords  would ac- 

cept proofs f o r  r e n t ) .  Then it was t h a t  I turned from t h e  h i s t o r y  of philos- 

ophy, which had occupied my undergraduate days, t o  i t s  contemporary s ide .  It 

was Professor Alan Donagan i n  p a r t i c u l a r  who f i r s t  ordered f o r  m e  v a s t  a r e a s  

of moral thought, s t i n u l a t i n g  i n  t h e  process t h e  mind of a rank empiricist-  

and indeed a c r a s s  u t i l i t a r i a n .  Donagan would eventually become t h e  second 

reader of t h i s  d i s s e r t a t i o n ;  but before t h a t  he would plant  t h e  seed of 

skepticism s h u t  skepticism, vou3.l show me i n  t h e  process .the importance of 

t h e  philosophy o f  language t o  e th ics ,  and would impress upon me espec ia l ly  the  

fbndamental p lace  of t h e  theory of  ac t ion  i n  any normative study. 

I* f i r s t  quarter  behind me, I came next upon a fe l low Columbian, Pro- 

fessor  :.lan Gewirth, whom I advised s h o r t l y  the rea f te r  t h a t  I intended t o  



m i t e  my d i s s e r t a t i o n ,  perhaps unde- h i s  t u t e i h g e ,  on t h e  suSJect  of  l i m i t e d  

government. I do not know uhether he took me an anachronism ( r e c a l l  t h a t  

t h i s  was wel l  before t h e  Z e i t g e i s t  s t a r t e d  s h i f t i n g )  o r  a harbinger ,  o r  simply 

s2meone of  unce r t a in  grasp ,  but I do r e c a l l  t h a t  he  rece ived t h i s  datum wi th  

h i s  c ' m r a c t e r i s t i c  aplomb--which I of  course took  f o r  approval .  So began our 

r e l a t  ionship--if not t h i s  dissertat ion--from which I have p r o f i t e d  immensely. 

Not t h a t  my i n i t i a l  i n t e n t i o n  bus broadened by my i n s i s t e n t  exposure t o  t h i s  

o f t e n  unavai lable  mind; but from him I have l ea rned  t o  secure  t h a t  end i n  ways 

I could not have imagined a t  t h e  t ime.  S t e e p d  i n  Humean s k e p t i c i m ,  1 was 

brought t o  s e e  t h e  end of t h a t  path--though made ever mindful of i t s  insights--  

and t h e  promise of t h e  Kantian v is ion .  But I d ig res s .  

Things proceeded apace f o r  t h e  many yea r s  wi th  which Chicago stamps 

t h e  graduate  experience--not so much from fondness f o r  i t s  s t u d e n t s  as from 

fondness f o r  r igor- -unt i l  it appeared t h a t  I would be through at  last in June 

of 1977. But Donagan was out  of res idence  t h a t  year ,  so  t h e  defense was moved 

up t o  November when he planned t o  be back f o r  a few days. By t h a t  poin t  a l l  

bu t  t h e  f i n a l  t h i r t y - f i v e  pages of t h e  present  ve r s ion  had been completed-jny 

i n t e n t i o n  being t o  complete t h i s  s ec t ion  i n  t h e  per iod  between Novenber and 

June. Alas,  t h o s e  p l ans  were almost i m e d i a t e l y  overtaken by fortune--good, 

i n  t h i s  case!  Teaching o f f e r s  f o r  my v i f e  J u l i a n a  and me i n  C a l i f o r n i a ,  fo l -  

lowed by s i m i l a r  o f f e r s  i n  A t l an ta ,  and f i n a l l y  a r e t u r n  t o  C a l i f o r n i a ,  to-  

ge ther  with a whole hos t  of  publishing and speaking oppor tun i t i e s ,  none of  

which could i n  good conscience be declined,  f o r  t h e  d i f f i c u l t i e s  o f  t h e  t imes  

had by now become evident  even t o  t h e  nost  unworldly of philosophers.  

Thus it w a s  t h a t  t h e  last two sec t ions  o f  chap te r  3 and t h e  b r i e f  

chapter  4 of  t h e  present  -dark got  s e t  a s i d e  2n t h e  f a l l  of  1976. The former 
were w r i t t e n  a t  last  i n  t h e  smer  o f  1978, as p a r t  of a ve ry  l a r g e  a r t i c l e  

on t h e  corpora t ion  which i s  due out  t h i s  summer i n  t h e  Georgia L a w  Review. 

But I was not a b l e  t o  incorpora te  those  s i c t i o n s  i n t o  t h e  d i s s e r t a t i o n  u n t i l  

t h e  present  summer, 1979, when I a l s o  added t h e  f i n a l  chapter  and e d i t e d  t h e  

whole. While e d i t i n g  I r e a l i z e d ,  of  course,  a s  only  t h i s  d i s t a n c e  could  have 

enabled me, t h a t  I would organize  and w r i t e  t h i s  work samewhat d i f f e r e n t l y  

were I t o  start a f r e s h  today. Thus do we grow through t h e  years .  I n  defer- 
ence t o  t h e  shor tness  o f  l i f e ,  however, I decided t o  forgo t h a t  and t o  g e t  

t h e  degree before ye t  another year  had passed. 
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There is, then,  a c e r t a i n  unevenness a b m t  t h i s  work of a kind t o  be  

expected i n  a piece not m i t t e n  at a s ing le  s i t t i n g .  B o ~  t h e  Unevenness one 

f i nds  i n  a co l lec t ion  of separate  a r t i c l e s ,  t o  be sure ,  but t h e  kind t h a t  

comes from stepping back and then picking up anew a t  a l a t e r  date.  I have 

been unable, fo r  example, with t h e  exception of a footnote here o r  the re ,  t o  

incorporate i n  t h e  e a r l i e r  pa r t s  t h e  l a rge  body of l i t e r a t u r e  on qy subject  

t h a t  has appeared ahnost claily s ince  t h e  f a l l  of 1976. I n  pa r t i cu l a r ,  I have 

not incorporated e i t he r  Donagan1s The Theory of Morality, which appeared i n  

1977, o r  Gewirth's Reason and Morality, out  a year l a t e r ,  desp i te  t h e  spec i a l  

bearing of t h e  l a t t e r  upm t h e  argument of chapter 3. (For a d i s c - ~ s i o n  of 

Gewirth's l a t e s t  work, which w i l l  be useful  addenda t o  t h i s  d i s s e r t a t i on ,  see  

my "ordering Rights Consistently: O r  What We Do and Do Not Have Rights TO," 

due out  i n  September i n  a spec ia l  i s sue  of t h e  Georgia Law Review devoted t o  

t h e  theory of r i gh t s .  ) 

i ievertheless,  here it i s .  O r  a s  I s a id  a t  t h e  ou t se t ,  "There ( i t  

i s ) . "  There a r e  many, of course, t o  whom I have become indebted over this 

long period. For my two pr inc ipa l  readers,  Alan Gevirth and Alan Donagan, 1 

cannot say enough. Donagan, v i t h  h i s  steady, sure  c r i t i c i sm ,  has been an 

insp i ra t ion  from t h e  f i r s t .  From Gevirth I have received not only t h e  keenest 

of ins igh ts  but t h e  warmest support. He has been soc r a t i c  throughout. Specia l  

thanks too must go t o  my t h i r d  reader,  Professor Milton Friedman, whose s p i r i t  

it w a s  that brought me t o  Chicago i n  t h e  f i r s t  place. There a r e  many i n s t i t u -  

t i o n s  a t  which a d i s s e r t a t i on  such as mine could not have been v r i t t e n ,  o r  a 

man such as Friedman could not be comfortable. Chicago is  not among them. I 

am gra te fu l  too t o  t h e  ever ebu l l i en t  chairman of my department, Professor Ted 

Cohen, f o r  t h e  understanding and good hunor t h a t  have seen so many of u s  

through t he se  t r y ing  times. Professor Richard A. Epstein at t h e  Slaw School 

is ye t  another of t h e  Chicago people t o  whom I owe a deep appreciation.  He 

has helped me d e n s e l y  t o  see  t h e  appl icat ions  of my t h e s i s  over a vide array 

of l e g a l  problems, which i n  tu rn  have shed new l i g h t  on t h e  t h e s i s  itself. 

The competence of my t y p i s t ,  Gloria Valentine, would be exceeded only by her 

patience were t h e  former not already consummate. She began this pro jec t  some 

two years ago, when for  R b r i e f  time it  looked l i k e  I would br ing  it quickly 

t o  completion, and has been understanding a t  every tu rn ,  f o r  which I am deeply -.. 
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gra te fu l .  Final ly ,  of course, t he re  is  Ju l iana ,  who has borne with me t h e  

birth-pangs of t h i s  t he s i s ,  i n  so p h i l o s c ~ h i c a l  a fashion, both a s  an a s tu t e  

commentator and a s  a pa t ien t ,  loving cozpazlion. 3f  l a t e ,  however, she has 

urged i t s  completion before the arrival o f  oul- f i r s t  chi ld .  I have suc- 

ceeded--but only by a fev days. 
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We all want t o  be f r e e ,  or  a t  any r a t e  most of us do; and we of ten 

claim tha t  we have a r i gh t  t o  be f ree .  But i n  making such a claim we imply 

t h a t  o thers  ought not t o  be f r e e ,  t h a t  they have obl igat ions  toward us t o  

do o r  t o  not do ce r t a i n  th ings .  What kinds o f  ac t ions  o r  inact ions  may be 

Jus t ly  prohibi ted,  permitted, o r  made obl igatory by t h i s  claim t o  be f r e e  

and what i n  pa r t i cu l a r  these  f indings  imply i n  the  way of governmental 

a c t i v i t y  a r e  t h e  subJects of t h i s  essay. 

1. Background: The Individual and Government 

It w i l l  no doubt seem a l i t t l e  quaint t o  some t o  f ind  a philosopher 

advancing a theory t o  l i m i t  government a t  t h i s  point  i n  the  twentieth cen- 

tury. I a l lude  not so much t o  our having grown, s ince  a t  l e a s t  t h e  Great 

Depression, t o  expect, even t o  demand t ha t  government become increasingly 

involved i n  our l i v e s  ( o r  a t  l e a s t  i n  t h e  l i v e s  of everyone e l s e )  a s  t o  t he  

i n t e l l e c t u a l  Ze i tge i s t  t h a t  has permitted t h i s  piocess t o  continue la rge ly  

unquestioned. Anthony Quinton, i n  t h e  Introduction t o  h i s  1967 anthology, 

P o l i t i c a l  Philosophy, pointed out t h a t  modern philosophers had come " to  ac- 

cept  a nore l imi ted  conception of t h e i r  powers and, i n  consequence, of t h e i r  

r e spons ib i l i t i e s :  . . . [v]ery b r i e f l y ,  philosophy has the  task o f  c lass i -  

fying and analyzing t he  terms, statements and arguments of t he  substantive,  

f i r s t -o rder   discipline^."^ Accordingly, Quinton observed t ha t  t he  "great 

t r ad i t ion"  of p o l i t i c a l  philosophy from Pla to  t o  Marx and M i l l  had "petered 

out," y ie lding t o  t h e  l e s s  a l l - inc lus ive  concerns of p o l i t i c a l  science and 

p o l i t i c a l  sociology, though "an occasional magnificent dinosaur s t a l k s  on t o  

t he  scene, such a s  Hayek's Consti tution of Liberty,  seemingly impervious t o  

t he  e f f ec t s  of na tura l  se lect ion.  112 

Anthony Quinton, ed., P o l i t i c a l  Philosophy (Oxford: Oxford Univer- 
s i t y  Press,  19671, p. 1. 

 id., p. 2. 



Quinton prepared t h e s e  remarks, of course ,  b e f o r e  t h e  appearance 

of Rawls's A Theory of J u s t i c e ,  Flozick's Anarchy, S t a t e ,  and Utopia, o r  

Gewirth 's  for thconing Reason and Morality. It is problematic at  t h i s  

po in t ,  t h e r e f o r e ,  khether  Heyek is t o  be  seen as an a t a v i s t i c  dinosaur o r  

a s  a  prototype ,  b u t  it is c l e a r  t h a t  t h e  g r e a t  t r a d i t i o n  i s  a t  t h e  moment 

enjoying a  recrudescence. The present  essay,  though r a t h e r  more modest i n  

scope than t h e s e  o t h e r s ,  i s  never the les s  i n  t h e i r  s p i r i t ;  f o r  it combines 

t h e  ana lys i s  about which Quinton speaks with t h e  normative concerns so  cen- 

tral t o  t h e  g r e a t  t r ad i t ion - - in  p a r t i c u l a r ,  t h e  concern f o r  ind iv idua l  

freedom, which w i l l  b e  taken f o r  t h e  moment t o  be  in t ima te ly  bound up wi th  

l i rxi ted government. Before in t roducing t h e s e  ma t t e r s  i n  g r e a t c r  d e t a i l ,  

however, it may b e  b e s t  t o  begin by p lac ing t h e  problem o f  ind iv idua l  f ree-  

dom a d  l i m i t e d  government wi th in  a very  b r i e f  and very genera l  h i s t o r i c a l  

and t h e o r e t i c a l  context .  

While t h e  West's concern f o r  t h e  ind iv idua l  can b e  t r a c e d  t o  an- 

t i q u i t y  and e s p e c i a l l y  t o  e a r l y  C n r i s t i a n i t y ,  it w a s  not  u n t i l  somewhat 

be fo re  and during t h e  Ren&ssance t h a t  t h e  economic, s c i e n t i f i c ,  and r e l i -  

gious ind iv idua l  begen t o  emerge s u f f i c i e n t l y  def ined t o  adumbrate t h e  moral 

and p o l i t i c a l  problea  of ind iv idua l  freedom. Thus t h e  seventeenth century  

is  usual ly  taken as t h e  pe r iod  t h a t  gave b i r t h  t o  a conceim f o r  t h e  indi- 

v idua l  i n  p o l i t i c a l  s o c i e t y  and t o  t h e  l i b e r a l  t r a d i t i o n  of  p o l i t i c a l  phi- 

losophy which sought t o  address t h a t  concern. In  saying t h i s ,  of  course,  I 

do not mean t o  suggest  t h a t  p r i o r  t o  t h e  emergence of t h i s  l i b e r a l  t r a d i t i o n  

t h e s e  problems had no t  been en te r t a ined ,  nor do I mean t o  suggest  t h a t  indi -  

v idua l  freedom w a s  t h e  s o l e  concern of  t h i s  t r a d i t i o n  subsequent t o  i t s  in- 

ception.  On t h e  con t ra ry ,  t h e  h i s t o r y  of h g l i s h  r i g h t s ,  from Magna Carta 

onward, toge the r  with some of  t h e  a n t i - i n d i v i d u a l i s t i c  democratic v a r i a t i o n s  

spawned by t h e  l l b e r a l  t r a d i t i o n ,  a r e  b u t  two of t h e  more genera l  exceptions;  

it is both  convenient as wel l  as h i s t o r i c a l l y  c o r r e c t ,  however, t o  g ive  em- 

phasis  t o  t h e  intimacy o f  t h e  connection between c l a s s i c a l  l i b e r a l i s m  and 

individual  freedom. 

Raving s a i d  t h i s ,  it is necessary immediately t c  add a caveat ,  t o  

d i s t i n g u i s h  t h e  two themes a t  t h e  h e a r t  of c l a s s i c a l  l i b e r a l i s m ,  v iz . ,  free-  

don and demcracy,  which Hsyek i d e n t i f i e s  as being roughly c h a r a c t e r i s t i c  



of t h e  B r i t i s h  and t h e  French t r a d i t i o n s  respect ively:  

The f i r s t  of these  [ t r a d i t i o n s ]  k n r ~  l i b e r t y ;  the  second did  not .  A s  a 

r e s u l t ,  we have had t o  t n e  present day two d i f f e r en t  t r a d i t i o n s  i n  t h e  
th-ry of l i b e r t y :  one enp i r i c a l  and ui.systeaatic, t h e  other  speculat ive  
and ra t iona i i s t l c - - the  f i r s t  based on an i n t e rp r e t a t i on  of t r a d i t i o n s  and 
i n s t i t u t i o n s  which had spontaneously grown up and were but  imperfectly 
understosd, t h e  second aiming a t  t h e  construct ion of a utopia,  which has 
o f t en  Seen t r i e d  but  never successful ly . l  

While t h e  e ighteenth century s a w  t h e  purest  exenplars of these  two s t r a i n s ,  

with t h e  v ic to ry  of t h e  Benthamite Philosophical  Radicals over t h e  Whigs in 

t h e  nineteenth century,  Hayek continues,  t h e  two t r a d i t i o n s  became f i n a l l y  

confused, merging i n t o  t h e  l i b e r a l  movement of t h a t  period. He concludes, 

however, t h a t  it has been t h e  r a t i o n a l i s t  French t r a d i t i o n  t h a t  has progres- 

s ive ly  gained influence,  desp i te  t h e  reappearance more recent ly  of t he  con- 

f l i c t  between l i b e r a l  democracy and soc i a l  o r  t o t a l i t a r i a n  democracy. 3 

The h i s t o r i c a l  development and methods of these  two t r a d i t i o n s  as ide ,  

t h e  t heo re t i c a l  d i f fe rences  between then t u rn  i n  subs tan t ia l  p a r t  upon t h e  

d i s t i nc t i on  involved i n  t h e  notions of t h e  "source" and t h e  "area" of con- 

t r o l .  I n  b r i e r ,  under t he  democratic t r a d i t i o n  t h e  source of control  is v i t h  

a majority of t h e  people; but  majority rule, as many of t he  c l a s s i c a l  theo- 

rists made c l ea r ,  is by i t s e l f  no guarantee of individual  f ree60m.~ I f  t h e r e  

a r e  areas  or  spheres within which individuals  may a c t  f r e e  frorc governmental 

%'. A. Hayek, The Consti tution of Liberty (Chicago: University o f  
Chicago Press,  19601, p. 54. 

2 ~ n  t h e  Br i t i sh  t r a d i t i o n  Hayek l ists Hmne, Adam Smith, Adam Ferg.lson, 
Josiah Tucker, Edmund Burke, William Paley, as well  a s  such Frenchmen a s  bbn- 
tesquieu,  Benjamin Constant, and Alexis de Tocqueville. I n  t h e  French tradi- 
t i o n  he includes t h e  Zncyclopedists and Rousseau, t h e  Physiocrats and Conear- 
c e t ,  as wel l  a s  Hobbes, Godwin, P r i e s t l ey ,  Pr ice ,  Paine, and Jefferson afr.u 
h i s  s t a y  in France. Tbid., pp. 55-56. Curiously, Locke is  omitted From this 
taxonomy, 

%ayek ( i b id . ,  p. 431) quotes from Hans Kelsen ("The Foundations o f  
Democracy," Ethics  66, pa r t  2 [ ~ c t o b e r  19551: 95n. 1: "the antagonism . . . 
between l i b e r a l  and t o t a l i t a r i a n  democracy is  i n  t r u t h  t he  antagonism be+,veen 
l ibe ra l i sm and socialism and not between tvo  types  of democracy." 

%or a more recent exp l ica t i cn  of t h i s  point  see  Robert Paul Yolff, 
I n  Defense of Anarchism (NEW York: Harper & Row, 1970). An extensive bib- 
liography on t h e  point w i l l  be found i n  Eh-ik von Kuehnelt-Leddihn, Leftism: 
From de Sade ana !.!arx t o  H i t l e r  and Marcuse (1lew Rochelle, 1 J . Y . :  Arlington 
House, 19741, pp. 450-51, n. 13. 



o r  majority in terferences ,  however, a s  provided by t he  English coEon  l e v  

r i g h t s  t ha t  had evolved t h rowh  the  cen tur ies ,  then l i b e r t y  m y  be r ea l i z ed  

even i n  t he  absence of democracy. S i r  I s r i a h  Ber l in ,  i n  his i n f l u e n t i a l  

"Two Corce2ts of Liberty," charac te r izes  t h i s  d i s t i nc t i on  a s  t h a t  between 

"psi t ive"  and "negative1' l i b e r t y  respect ively ,  t h e  f i r s t  i n  answer t o  t h e  

question, "Who i s  master?" t h e  second i n  answer t o  t he  question,  "Over vhat 

a rea  aa I master?"' He goes on t o  point ou t ,  a s  does Hayek, t h a t  

. . . t h e r e  is no necessary connection betveen individual  l i b e r t y  and 
dezocratic ru le .  . . . The desirc? t o  be governed by myself, o r  a t  any 
r a t e  t o  p a r t i c i p a t e  i n  t h e  process by which my l i f e  is t o  be control led,  
may be a s  deep a wish a s  t h a t  of a f r e e  a r ea  of ac t ion ,  and perhaps his- 
t o r i c a l l y  older .  But it is  not a des i re  f o r  t h e  sane t h ings2  

ma teve r  t h e  d i f f i c u l t i e s  t h a t  many have noted i n  various o f  Be r l i n ' s  fomu- 

l a t i o n s  (and t o  be sure ,  they a r e  not without d i f f i c ~ l t y ) , ~  it is  inportant  

t o  be c l e u  about t h e  dis t i r ic t ion t h a t  both he and Hayek a r e  making: they 

a r e  saying t h a t  t h e  kind o r  o f  goverment under which one l i v e  is  

t o  be c l e a r l y  dis t inguished from the  scope of t h e  a c t i v i t i e s  of t h a t  govern- 

~llent. While a governnent's form nay not be unrelated t o  t h e  scope of its ac- 

t i ~ i t i e s , ~  it is t h e  l a t t e r  t h a t  i s  of p r i m r y  importance f o r  t h e  freedom 

of t h e  individual  vis-&vis his government. 

Several  of these  i s sues  have been d r a m  together and cogently expli-  

cated bj Alan Gevirth i n  h i s  essay "Po l i t i c a l  Justice." Gewirth v r i t e s :  

I f  t he  doc t r ine  of majority r u l e  has t r a d i t i o n a l l y  gone by t h e  name of 
dmocracy, t h e  doctr ines  advocating l i m i t s  a s  t o  t h e  ob j ec t s  and t h e  
nethods of all governments, including denocracies, have gone by t h e  
names, respect ively ,  of l ibe ra l i sm and of cons t i t u t i ona l im .5  

'1saiah Berlin,  "Two Concepts of Liberty," Four Essays on Liber ty  
(oxford: Oxford University Press ,  19691, p. x l i i i .  ( o r i g ina l l y  appearing 
as a monograph under t h e  t i t l e  of t he  essay,  Oxford, 1958.) 

21bid. , pp. 130-31. 

%eferences t o  same of t he se  vill be  found i n  t h e  Int roduct ion t o  
Ber l in ' s  Four Essays. 

41t is  e camonplace the t  denocracy is  t h e  b e s t  guarantee o f  indi-  
-1idual freedom. For r i c h l y  docmented arguments aga ins t  t h i s  b e l i e f ,  see  
von Kuehnelt-LedEhn , Leftism. 

c 
'Alan Gevirth, "Po l i t i c a l  Ju s t i c e , "  i n  Social  Jus t i ce ,  ed. Richard B. 

Brandt (Englewood C l i f f s ,  N.J. : ?rentice-Hall, 1962), p. 142. 



Here we have t h r e e  kinds of l i m i t a t i o n s  upon goverment .  Democracy, 

by v i r t u e  of i t s  e n t a i l i n g  t h e  consent of t h e  governed, enables t h e  individ- 

u a l  t o  have a t  l e a s t  some say i n  t h e  determination of who governs him and 

hence, presumably, a  say i n  how he is governed. (But again ,  t h i s  is a  ve ry  

pale  l i b e r t y ,  because so a t t enua ted . )  Liberalism, by which Gewirth here  

means "the exemption of t h e  ind iv idua l  from governmental r e s t r a i n t s  ,"' r e f e r s  

t o  t h e  a rea  of immunity from governmental in te r fe rence  guaranteed by r i g h t s .  

And cons t i tu t iona l i sm r e f e r s  both t o  equal  p ro tec t ion  under t h e  r u l e  of law 

and t o  t h e  con t ro l  of  governmental power by way of  an e x p l i c i t  and r e l a t i v e l y  

f ixed order ing of t h a t  power. I n  these  t h r e e  means by which governmental 

power may be l imi ted ,  then,  we have t h e  hea r t  of our p o l i t i c a l  inher i t ance  

from c l a s s i c a l  l ibe ra l i sm.  

2. The Individual  and Other Individuals  

Thus far I have approached t h e  sub jec t  of  ind iv idua l  Freedom i n  terms 

of t h e  s u b t i t l e  of t h i s  essay alone: I have been concerned wi th  this i s sue ,  

t h a t  is, only  a s  it involves t h e  r e l a t i o n s h i p  between t h e  ind iv idua l  and h i s  

government, t h i s  on t h e  assumption t h a t  t o  l i m i t  t h e  scope of t h e  a c t i v i t i e s  

of  t h e  s t a t e  is  t o  inc rease  t h e  freedom of t h e  ind iv idua l s2  For very good 

h i s t o r i c a l  reasons t h i s  s i d e  of t h e  i s s u e  has t r a d i t i o n a l l y  received t h e  

g r e a t e s t  emphasis. (Those reasons a r e  s t i l l  very much wi th  us, o f  course; 

f o r  t h e  problem o f  s t a t e  c o n t r o l  over t h e  individual ,  f a r  from having abated,  

has taken myriad and even monstrous forms i n  our own century.)  But t h i s  is 

only one s i d e  of  t h e  problem of  individual  freedom: f o r  ind iv idua l s  can of 

course be f r e e  o r  unfree vis-2-vis each o the r  a s  we l l  a s  vis-'a-vis t h e  s t a t e .  

Indeed, it was a  fundamental t e n e t  o f  c l a s s i c a l  l i b e r a l i s m  t h a t  governments 

a r e  i n s t i t u t e d  j u s t  t o  secure such freedom between individuals-a c o r o l l a r y  

of  which was t h a t  government i t s e l f  might become abusive of t h a t  freedom i f  

it exceeded t h e  a c t i v i t i e s  t h e  exerc i se  of which served t c  j u s t i f y  it. Far 

From being an impediment t o  l i b e r t y ,  then, government was conceived by many 

a s  i ts  very guarantor.  The s t a t e  was thus  viewed a s  a  means by which t o  

h i d . ,  p. 145. 

2 ~ n  t h i s  essay I w i l l  nc t  be d i s t ingu i sh ing  t h e  government ( o r  c i v i l  
- 

socie ty)  from t h e  s t a t e ,  a s  Hegel and o the r s  have done. 



secure t h e  jus t  moral o rde r  a s  t h a t  o rde r  involved ind iv idua l s  o r  groups of 

individuals  alone. Pu t t ing  t h e  i s s u e  t h i s  way serves  t o  b r i n g  out t h e  point  

t h a t  t h e  foundations of t h e  state--the reasons t h a t  se rve  both t o  :us t i fy  

i t s  exis tence  and then t o  l i m i t  i t s  ac t iv i t i e s - -a re  rooted not i n  p o l i t i c a l  

but i n  moral philosophy. Moral philosophy i s  thus  p r i o r  t o  p o l i t i c a l  phi- 

losophy. The problem of ind iv idua l  freedom, then,  i s  u l t ima te ly  t h e  problem 

of j u s t  r e l a t i o n s h i p s  between ind iv idua l s ;  insofa r  a s  s t a t e s  o r  governments 

e x i s t  o r  a r e  created t o  secure  those  r e l a t i o n s h i p s ,  it i s  de r iva t ive ly  t h e  

problem of t h e  r e l a t i o n s h i p  between ind iv idua l s  and t h e i r  governments. 1 

In  t h i s  essay I w i l l  concentra te  upon t h i s  more fhndamental s i d e  of  

t h e  problem of  ind iv idua l  freedom, upon t h e  question of j u s t  what t h e  proper 

moral r e l a t ionsh ips  a r e  between ind iv idua l s  and how those  serve  t o  d e l i n e a t e  

areas  o r  spheres of  l i b e r t y .  Following a long t r a d i t i o n ,  I w i l l  cha rac te r i ze  

these  r e l a t i o n s h i p s  i n  terms of  t h e  r i g h t s  and ob l iga t ions  t h a t  go t o  def ine  

and c o n s t i t u t e  them.2 It w i l l  be  assuned, then ,  t h a t  if an ind iv idua l  has a 

general  r i g h t  agains t  another ind iv idua l  ( a s  opposed t o  a  s p e c i a l  r i g h t  t h a t  

a r i s e s  from some s p e c i a l  r e l a t i o n s h i p  between t h e  two),  then he has t h a t  same 

r i g h t  agains t  a  group of ind iv idua l s ,  inc luding any group t h a t  may c a l l  it- 

s e l f  t h e  s t a t e .  Thus I w i l l  be developing a  theory of moral r i g h t s ,  a theory 

of those  r i g h t s  t h a t  a r e  p r i o r  t o  o r  more fundamental than any p o l i t i c a l  o r  

l e g a l  r i g h t s  t h a t  may subsequently a r i s e . 3  I am i n t e r e s t e d  i n  determining, 

t h a t  i s ,  j u s t  what t h e  moral o rde r  is--as defined by r i g h t s  and obligations-- 

' ~ f .  Robert Nozick, Anarchy, S t a t e ,  and Utopia ( ~ e w  York: B a s i c  
Books, 1974), p. 6. 

I am assuming he re  t h e  t r a d i t i o n a l  connection between r i g h t s  and 
freedom. That assunption w i l l  be explored more f u l l y  i n  chap. 3,  e spec ia l ly  
sec.  4.3. It should be  not iced too t h a t  I am c o r r e l a t i n g  r i g h t s  and obliga- 
t ions ,  not  r i g h t s  and r e s p o n s i b i l i t i e s  , as i s  sometimes mistakenly done ( s e e  
chap. 2, sec.  2 ) .  Moreover, "obligation" w i l l  be  used throughout t h i s  essay 
as synonymous with "duty," though I recognize t h a t  H. L. A. H a r t  and a fev 
others  attempt t o  d i s t ingu i sh  t h e  two. See,  e -g . ,  H. L. A. H a r t ,  "Are There 
Any Natural  ~ i g h t s ? "  Philosophical  Review 64 ( ~ p r i l  1955): 179, n. 7  (re- 
p r in ted  i n  Quinton, P o l i t i c a l  Philosophy, pp. 53-66, and a l s o  i n  Human Ri 
ed. A. I. Melden [ ~ e h o n t  , C a l i f .  : Wadsworth Publishing Co., Inc. ,  + 1970 
pp. 61-75). C f .  a l s o  H. L. A. H a r t ,  The Concept of Law (oxford: Clarendon 
Press ,  1961),  p. 238. 

h e  sense i n  which t h e  word "moral" i s  being used here  w i l l  b e  dis- 
cussed again below, b r i e f l y  i n  chap. 1, sec. 4 ,  and chap. 2, sec. 8, and more 
f u l l y  i n  chap. 3, sec. 1. 



i n  a world without any arrangements of t h e  kind we would c a l l  p o l i t i c a l  o r  

gcvernmental. Presumably t h i s  is  the  order t h a t  a s t a t e ,  should one a r i s e  

( o r  already e x i s t ) ,  ought properly t o  secure.  

Unfortunately I w i l l  not have a g r e a t  deal  t o  say d i r e c t l y  about 

what I have c a l l e d  t h e  de r iva t ive  problem of individual freedom--involving 

t h e  re la t ionsh ip  between t h e  individual  and t h e  stat=--fur i h l s  s i d e  of the  

question is  beyond t h e  scope of t h e  essay. ('This i s  thus a theory "toward" 

l imi ted  government.) But t h e  conclusions I w i l l  be drawing throughout speak 

very much t o  t h a t  problem in  an i n d i r e c t  way. I w i l l  be showing, f o r  ex- 

ample, t h a t  the  whole c l a s s  of pu ta t ive  moral r i g h t s  f requent ly  passing under 

the  rubr ic  "welfare r igh t s"  i s  spurious; these  r i g h t s  a r e  u n j u s t i f i e d  and 

hence do not e x i s t  a s  moral r i g h t s .  Insofar  a s  r i g h t s  of t h i s  s o r t  have come 

t o  be p a r t  of the  modern welfare s t a t e ,  t h e  enforcement of t h e  c o r r e l a t i v e  

obl igat  ions--necessary t o  secure any r igh t s - i s  morally u n j u s t i f i e d  and hence 

i s  an infringement of t h e  r i g h t s  and the re fore  of t h e  l i b e r t y  of those  as- 

signed t h e  obl igat ions .  (Al l  o f  t h i s  w i l l  be spe l l ed  out  i n  due course.)  By 

showing, then, t h a t  c e r t a i n  kinds of r i g h t s  do and other  kinds do not  e x i s t  

a s  moral r i g h t s ,  I w i l l  be speaking i n d i r e c t l y  t o  t h e  de r iva t ive  problem of  

individual freedom, t h i s  because e x i s t i n g  governments may o r  may not attempt 

t o  enforce various of these  r i g h t s :  when governments enforce spurious moral 

r i g h t s  they v i o l a t e  the  genuine moral r i g h t s  with vhich those  s ~ i l r i 0 U S  r i g h t s  

c o n f l i c t ;  when governments do not enforce genuine moral r i g h t s  and indeed pro- 

h i b i t  p r i v a t e  enforcement of those r i g h t s  they v i o l a t e  t h e  r i g h t s  of those  

individuals  thereby incapacitated.  

These remarks should suggest ,  then,  why t h e  movement of t h e  theory is 

toward l imi ted  government. It is  not simply t h a t  t h e  legit imacy of  t h e  s t a t e  

i s  suspect and therefore  t h a t  i t s  a c t i v i t i e s  should be limited--an i s s u e  I 

w i l l  d iscuss  b r i e f l y  i n  chapter 4. I t  i s ,  more immediately, t h a t  t h e  modern 

s t a t e ,  a s  i t  has evolved from i t s  t h e o r e t i c a l  r o o t s  i n  c l a s s i c a l  l ibe ra l i sm,  

has become ever l a r g e r ,  ever more voracious, ever more dominant and c o n t r o u i n g  

i n  t h e  l i v e s  of those individuals  whose r i g h t s  it was o r i g i n a l l y  conceived to 

gro tec t  .' The modern welfare s t a t e ,  t h a t  is, i n  i t s  discovery and mul t ip l ica-  

t i o n  of r i g h t s  all out  of proportion t o  those  t h a t  can be shown t o  l eg i t imate ly  

'For an excellent discussion of this see Milton fiiedman, Capitalism 
and Freedom (chicago: Universi ty o f  Chic430 Press,  1962). 



e x i s t ,  and o f t en ,  as a co ro l l a ry ,  i n  i t s  f a i l u r e  t o  p r o t e c t  these  l e g i t i n s t e  

r i g h t s ,  i s  destroying t h e  very l i b e r t y  i t s  precursor ,  t h e  l i b e r a l  s t a t e ,  

sought t o  secure.' From t h i s  h i s t o r i c a l  perspect ive ,  then,  and i n  t h e  con- 

t e x t  of t h e  remarks i n  t h e  preceding paragraph, t h e  aim o f  t h i s  essay t o  

s o r t  out  t h e  genuine from t h e  spurious moral r i g h t s  is tantanount t o  an 

argument f o r  a movement i n  t h e  d i r e c t i o n  of more l i m i t e d  government. 

3. State-of-Nature Theory 

The discuss ion w i l l  proceed, then,  along t h e  l i n e s  of  what has  come 

t o  be known a s  state-of-nature theory.  ( I t  w i l l  no t  be  necessary t o  descr ibe  

t h e  s t a t e  of na tu re  i n  any d e t a i l  u n t i l  chapter 3,  f o r  t h e  d iscuss ion p r i o r  

t o  t h a t  i s  l a r g e l y  formal: ur . less otherwise ind ica ted ,  j u s t  assume a context  

o r  s t a t e  of a f f a i r s  absent any governmental i n s t i t u t i o n s . )  I n  v i r t u e  o f  t h i s  

s t a r t i n g  point ,  however, t h e  arguoent i s  probably c l o s e r  t o  what Hayek has  

c a l l e d  t h e  French r a t i o n a l i s t  than t o  t h e  B r i t i s h  e m p i r i c i s t  t r a d i t i o n ,  f o r  

it w i l l  l a r g e l y  concern r i g h t s  in t h e  a b s t r a c t  and n o t  t h e  p a r t i c u l a r  r i g h t s  

evolved under, f o r  exanple, t h e  B r i t i s h  t r a d i t i o n .  By so  proceeding nry a i m  

i s  no t  t o  const ruct  a utopia-against which Hayek and many o the r s  have cau- 

tioned--though t h e  p i c t u r e  t o  emerge from chapter 3 w i l l  b e  t h a t  of a per- 

f e c t l y  l i b e r t a r i a n  world, at l e a s t  in ou t l ine .  Rather,  it i s  t o  determine, 

again, j u s t  what t h e  n o r a l  o rde r  i s  as t h a t  o rde r  i s  described by r i g h t s  and 

obl igat ions .  

An undertaking of t h i s  kind,  however, i s  by i t s  very  na tu re  r a t i o n a l ;  

f o r  morali ty i s  grounded u l t ima te ly  in Reason, a s  Locke and many o t h e r s  have 

I have i n  mind such r i g h t s  as those  enumerated i n  a r t i c l e s  22-27 of  
t h e  United Nations Universal  Declaration of Human Rights,  which include,  e.g., 
t h e  r i g h t  t o  "periodic hol idays  with pay" ( a r t .  2411 See D. D. Raphael, ed., 
P o l i t i c a l  Theory and t h e  Rights o f  Man (B1oc)mington: Indiana Univers i ty  
Press ,  1967),  pp. 143-48. While it i s  l o g i c a l l y  poss ib le ,  of  course,  f o r  a 
s t a t e  t o  become a welfare s t a t e  and y e t  escape t h e  d i f f i c u l t i e s  noted in t h e  
text-- this  is, a f t e r  a l l ,  t h e  utopian dream t h a t  has dr iven much modem po- 
l i t i c a l  theory--history af fords  l i t t l e  evidence t h a t  this ever  happens. Even 
Exhibit  A of t h i s  faith-Sweden-is reaching t h e  day of reckoning as l i b e r t i e a  
f a s t  disappear: see  Car l  S. Holm, "Taxation i n  paradise,"  Rat ional  Reviev, 
1 October 1976, p. 1065. On t h e  B r i t i s h  d i f f i c u l t i e s  i n  t h i s  connection, s e e  
R. Emmett T y r r e l l ,  Jr. , ed., The Future That Doesn't Work: S o c i a l  Democracy's 
Fa i lu res  i n  Br i t a in  (New York: Doubleday, 1977). 



argued. (!This point v i l l  be developed more f u l l y  i n  chapter 3, sect ion 1 . )  1 

Thus the world t h a t  ezerges f rcg  chapter 3 i s  l i b e r t e r i a n  & because t h a t  

i s  the  presupposition o r  nornative outlook fron which I begin (though it 

i s ) ,  but because t h a t  i s  t h e  conclusion t o  which rezson leads.  Were we, 

however, t o  base t he  nora l  order u9on o r  develop it fron "an in te rpre ta t ion  

of t r ad i t i ons  and i n s t i t u t i o n s  t h a t  have spontaaeously grown IQ and a r e  but  

imperfectly understood," w e  worrld have l e s s  than a thoroughgoing wral 

theory: we would have, ra ther ,  a very r e l a t i v i s t i c  theory, one based upon 

the  contingent f ac t s  of  a given society.  (Traditions and i n s t i t u t i o n s  per 

se ,  l e t  us be c l ea r ,  carry l i t t l e   oral weight; slavery, a f t e r  a l l ,  w a s  a 

soc ia l  i n s t i t u t i on  of long standing. ) This i s  not to say, however, t h a t  

t rad i t ions  and i n s t i t u t i o n s  have no place i n  ~ o r a l i t y ;  r a the r ,  it is  t o  say 

tha t  they a r e  not morally deteroinat ive but nust  therse lves  be judged by 

more fundamental nore l  c r i t e r i a .  

4. Outline of t he  Theory 

Given then t h a t  this vil l  be a ratha- abs t r ac t  theory, one designed 

t o  reach over t he  vas t  area of the  =oral world, if only i n  a very general 

vay, and given t h a t  t he  essay has nuzierous loose ends that can cone together 

only i n  time, it vould probably be helpful  t o  s e t  f o r t h  here an ou t l i ne  of 

the  argument, an overviev of t h e  order t he  discussion w i l l  fol lov.  (The 

hear t  of  the theory does not begin t o  unfold u n t i l  chapter 3; p r io r  t o  t h a t  

I w i l l  be clear ing t h e  underbrush, developing t h e  tools t h a t  w i l l  f i n d  t h e i r  

use only l a t e r .  Some nay vish t o  avoid t h i s  ea r ly  analysis-formal and dry 

a s  it is--and proceed d i r e c t l y  t o  the  more l i v e l y  nornative a rgments  of  

chapter 3. ) 

The aim of  this essay, again, is t o  develop the  grounhork fo r  and 

out l ine  of a theory of moral r igh ts .  This involves showing t h a t  t he re  are 
such r igh ts ,  contrary t o  a cer ta in  Benthamite p o s i t i v i s t  t r ad i t i on ;  but in 

doing so it w i l l  become c l ea r  t h a t  there  a r e  not as r i g h t s  o r  t h e  kinds 

'Although Hayek i s  much more sympathetic to  t he  Br i t i sh  empir ic is t  
than t o  the French r a t i o n a l i s t  t r ad i t i on  ( a s  he describes t h m ) ,  perhaps fo r  
h i s to r i ca l  reasons, it is  l e s s  c l ea r  vhere he -elf stands on the  matter 
of philosophical method: cf . ,  e.g., Constitution of Liberty,  pp. 67-68 with 
P. 159. 



of r i g h t s  t h a t  t h e  more mdern  "humanist1' t r a d i t i o n  would have. In  par t icu-  

lar, t h e  e a r l i e r  mentioned welfare rights--which i n  t h e  modern welfare s t a t e  

t ake  t h e  form of  so-called soc i a l  and economic rights-are shown t o  be unjus- 

t i f i e d  m d  hence not t o  e x i s t  a s  moral r i g h t s ;  indeed, when they a r e  made t o  

exist--as i n  pos i t i ve  law--they con f l i c t  wi th  and hence e f f ec t i ve ly  negate 

t h e  r i g h t s  t h a t  = j u s t i f i e d ,  t h e  more t r a d i t i o n a l  r i g h t s  t o  l i b e r t y .  Thus 

t h e  world t h a t  emerges f ron  these  f indings  contains ,  at  l e a s t  i n  ou t l i ne ,  a l l  

and onlj. those  r i g h t s  t h a t  can be j u s t i f i e d .  Moreover, it is a cons i s ten t  

world i n  t h a t  t h e  r i g h t s  it contains do not con f l i c t .  So much f o r  what t h e  

essay aim t o  accomplish. 

In t h e  first t h r ee  sec t ions  of chapter 1 t h e  concept of freedom i s  

analyzed. The aim here i s  t o  show t h a t  t h e  c l a s s i c a l  case  f o r  individual  

l i b e r t y  cannot be secured by an analysis  o f  freedom alone,  as Berl in  and 

o thers  have of ten  seemed t o  believe.  A t r a d i t i o n a l  d i s t i n c t i o n  between 

negative and pos i t i ve  "kinds" of freedom, f o r  e x q l e ,  sometimes thought of 

as a d i s t i nc t i on  between freedom ("proper") and power, o r  between freedom 

from and freedom t o ,  has been shorn by Gerald MacCallum t o  be specious.' He 

argues ins tead  t h a t  freedom is bes regarded "as always one and t h e  same 

t r i a d i c  r e l a t i ~ n . " ~  Using t h e  three-place schema t h a t  IkcCallum has devel- 

oped f o r  analyzing statements about freedom, I go on t o  press  t h e  concept t o  

i t s  l o g i c a l  boundaries, which brings out  t h e  point  t h a t  t h e  i dea  i s  much more 

f l e x i b l e  than many of t h e  f r i ends  of negative l i b e r t y  ( t h e  c l a s s i c a l  l i b e r a l s )  

nave o f t en  supposed. Attempts t o  t i gh t en  up t h e  nieaning of freedom by conven- 

t i o n a l  o r  s t i p u l a t i v e  de f i n i t i ons ,  moreover, a r e  f requent ly  a rb i t r a ry ;  and 

ul t imately ,  of  course, they beg important m o r a l  questions. 

Using what I c a l l  t h e  "objective approachn t o  questions of freedom, I 

then consider t h e  re la t ionsh ip  between obligations-which f o r  purposes of t h e  

analysis  I t r e a t  as object ive  f a c t s  of t h e  vorld--and freedom. I consider 

what it means t o  say that t he r e  are obl iga t ions - -espec iUy as t h i s  involves 

t h e  notion of acceptance-and conclude t h a t  ob l iga t ions  a r e  bes t  thought of 

as r e s t r i c t i o n s  upon freedom, given t h a t  most of us f a l l  shor t  of Ar i s t o t l e ' s  

C. MacCallum, Jr. , "Negative and Pos i t ive  Freedom," Philo- 
sophical  Review 76 ( ~ u l y  1967): 312-34. 



vi r tuous  man. I next examine and s e t  f o r t h  a t  some length a d i s t i n c t i o n  a t  

t h e  hear t  of t h e  theory,  between negative and pos i t ive  obl igat ions ,  o r  re- 

quirenents,  r e spec t ive ly ,  t o  not do o r  t o  & c e r t a i n  th ings;  t h e  notion of 

"changes i n  t h e  world" serves t o  underpin t h e  conclusion t h a t  t h e  d i s t inc -  

t i o n  between negative and p o s i t i v e  ac t ions  and hence between negative and 

pos i t ive  ob l iga t ions  i s  sound. In  addi t ion t o  t h e  l a t e r  uses t o  which I 

p t  tthis & i s t i n c t i o n ,  it has important ramif icat ions  i n  i t s e l f  fo r  t h e  

question of freedom; for  p o s i t i v e  obl igat ions  a r e  i n  general  much more re- 

s t r i c t i v e  of freedom than negative obl igat ions .  Among t h e  implications o f  

t h i s  f inding fo r  t h e  more general  conclusions of the  t h e s i s  i s  t h i s :  t h e  

t r a d i t i o ~ a l  r i g h t s  t o  l i b e r t y ,  which have negative act ions  as  t h e i r  correla-  

t i v e  ob l iga t ions ,  a r e  i n  general  much l e s s  r e s t r i c t i v e  of freedom than t h e  

more nodern s o c i a l  and e c o n d c  r i g h t s ,  which have pos i t ive  act ions  a s  t h e i r  

c o r r e l a t i v e  obl igat ions .  It i s  thus  no coincidence t h a t  t h e  welfare s t a t e  

i s  purchased a t  t h e  expense of freedom. 

The upshot o f  cha2ter 1, i n  p a r t ,  i s  t h a t  t h e  c l a s s i c a l  case f o r  

individual  l i b e r t y  must be grounded i n  a concept r i cher  than freedom. That 

concept, I argue i n  chapter 2, i s  t h e  notion of a r i g h t .  Unlike t h e  three-  

place s c h m a  f o r  freedom, t h e  schema fo r  expl icat ing r i g h t s  and r igh t s - t a lk  

goes t o  f i v e  places.  I n  chapter 2 I make no normative claims; r a t h e r ,  I 

consider t h e  l o g i c a l  i s sues  t h a t  w i l l  underpin any adequate theory of r i g h t s ,  

including questions r e l a t i n g  t o  each of these  f i v e  var iables .  Because a 

r i g h t  i s  a claim to s tand i n  a c e r t a i n  r e l a t i o n  t o  someone e l s e ,  a claim 

purporting t o  be j u s t i f i e d  on some c r i t e r i o n ,  it already e n t a i l s  both re la -  

t i o n a l  and normative elements. Regardless o f  what those  normative elements 

may t u r n  ou t  t o  be o r  what nornative considerations a r e  brought t o  bear upon 

t a l k  of r i g h t s ,  t h e  r e l a t i o n a l  elements-and especia l ly  t h e  r e l a t i o n  of cor- 

r e l a t i v i t y  between r i g h t s  and obligations--are c r u c i a l  t o  es tab l i sh ing  t h e  

p i c t u r e  of t h e  moral world. Whenever a r i g h t  i s  claimed, fo r  exam?le, it 

can always, indeed it & b e  asked what t h e  correlative obl igat ion is, who 

holds it, and what i t s  e f f e c t  vill be upon other  r i g h t s  t h a t  may be held  o r  

claimed by t h e  p a r t i e s  i n  question o r  by others .  Only so w i l l  consistency 

be achieved, f o r  only so viU c o n f l i c t s  between r i g h t s  be e l i m i n a t ~ d .  (TO 

have a system i n  which r i g h t s  c o n f l i c t  with each other  i s  t o  have r i g h t s  



not a l l  of  which can i n  p r i n c i p l e  be  enjoyed. ) A world o f  cons i s t en t  r i g h t s ,  

I coilclude, would be a world i n  which every individual  could a t  all t imes 

enjoy whichever of h i s  r i g h t s  he chose t o  enjoy, subject  only t o  t h e  r e s t r i c -  

t i o n s  he incurred as a r e s u l t  of h i s  own ac t ions  ( e . g . ,  en te r ing  i n t o  con- 

t r a c t s ,  v i o l a t i n g  t h e  r i g h t s  of  o t h e r s ) .  Thus, with t h e  appropr ia te  cr iminal ,  

t o r t ,  a113 contract  remedies, r i g h t s  a r e  a l i e n a b l e  i n  such a world only by 

those  holding them: i n  p a r t i c u l a r ,  an ind iv idua l ' s  r i g h t s  cannot be a l i en -  

a t ed  through someone e l s e ' s  enjoyment of h i s  c o n f l i c t i n g  r i g h t ,  f o r  t h e r e  

a r e  no c o n f l i c t i n g  r i g h t s  i n  a cons i s t en t  theory.  

In  chapter 2 I consider i n  a general  way what it means f o r  a r i g h t  

t o  be j u s t i f i e d  and hence t o  be s a i d  t o  e x i s t .  Only i n  chapter 3, however, 

do t h e  normative arguments proper begin.  The f i r s t  t a s k  i s  t o  ge t  c l e a r  

about t h e  sense of  "moral" t h a t  i s  being used, e spec ia l ly  a s  t h i s  r e l a t e s  

t o  exis tence  questions.  Moral r i g h t s ,  l i k e  a l l  r i g h t s ,  can be s a i d  t o  e x i s t  

insofar  a s  t h e i r  exis tence  i s  accepted on some c r i t e r i o n ;  but  they w i l l  re-  

f l e c t  t h e  deepest sense of "moral" only  i f  t h e i r  acceptance i s  generated by 

t h e  appropr ia te  c r i t e r i a :  only i f  t h e  reasons f o r  acceptance a r e  rat ional--  

necessary t o  t h e  sub jec t  of moral i ty  and s u f f i c i e n t  t o  compel a s sen t  on pain 

of self-contradict ion-will  t h a t  acceptance not  be  a r b i t r a r y  o r  contingent 

upon p a r t i c u l a r  wants o r  preferences.  Moral r i g h t s  must be shown t o  e x i s t ,  

then,  f o r  reasons both necessary and s u f f i c i e n t  t o  compel r a t i o n a l  accep- 

tance  of t h e i r  exis tence .  Thus i s  moral i ty  grounded i n  reason. 

Arguments s a t i s f y i n g  these  c o n s t r a i n t s  have been s e t  f o r t h  recen t ly  

by Alan Gewirth. They develop t h e  Pr inc ip le  of Generic Consistency (PGc): 

Apply t o  yoar r e c i p i e n t  t h e  same gener ic  f ea tu res  o f  a c t i o n  t h a t  you apply 

t o  yoursel f :  from t h i s  p r i n c i p l e  flow t h e  r i g h t s  and ob l iga t ions  neces- 

s a r i l y  and equal ly  he ld  by every individual .  Gewirth's argument, very suc- 

c i n c t l y ,  is t h a t  every agent must accept  on pain of se l f -contradic t ion t h a t  

t h e  gener ic  r i g h t s  he necessar i ly  claims f o r  himself ,  every o the r  prospec- 

t i v e  agent necessa r i ly  claims a s  wel l ;  by v i r t u e  of  mutual acceptance of  

these  claims-generated by t h e  necessary acceptance of one 's  own gener ic  

claims, vhich must be universalized--the corresponding r i g h t s  can be  s a i d  

to e x i s t .  

The two b a s i c  r i g h t s  t o  flow from Gewirth's theory--to freedom and 



b a s i c  well-being--have been described d i f f e r e n t l y  i n  var ious  of h i s  papers. 

I n  general ,  they r e f l e c t ,  r e spec t ive ly ,  t h e  voluntar iness  and purposiveness 

t h a t  he  argues a r e  t h e  generic fea tu res  of all act ion.  Throughout a l l  b u t  

t h e  f i r s t  two sec t ions  of chapter  3 I i n t e r p r e t  Gewirthls arguments a s  they 

involve appl icat ions  of t h e  PGC. The idea  i s  t o  f l e s h  out t h e  world implied 

by t h e  PGC--which Gewirth argues is  t h e  supreme p r i n c i p l e  of morality--but 

t o  do so i n  a way t h a t  w i l l  produce a consis tent  world of r i g h t s  and obliga- 

t i o n s ;  for  Gewirth's sketches i n  t h i s  d i r e c t i o n ,  I argue, have l e d  t o  incon- 

s is tency.  A preliminary question I consider i s ,  Who holds r i g h t s ,  e spec ia l ly  

as t h i s  r e l a t e s  t o  chi ldren,  f e tuses ,  and animals? Then I t u r n  t o  t h e  cen- 

tral question: What a r e  t h e r e  r i g h t s  to?  This begins with a lengthy dis-  

cussion of i n t e r p r e t a t i o n  i t s e l f ,  which culminates i n  my pos i t ing  an i d e a l  

s t a r t i n g  po in t ,  a claim-free world of r a t i o n a l ,  a d u l t ,  and competent indi- 

viduals  who I n  t h e  beginning do not  a c t :  I c a l l  t h i s  spatiotemporal  s t a r t i n g  

point  t h e  " s ta tus  quo of noninterference." From t h i s  t h e  h i s t o r i c a l  picture-- 

which Robert Nozick has shown t o  be  c r u c i a l  t o  questions of justice--can begin 

t o  unfold; thus w i l l  t h e  d i f f i c u l t  t a sk  of i n t e r p r e t a t i o n  be  f a c i l i t a t e d .  

I look f i r s t  at what t h e  PGC i n  f a c t  says ,  which leads  t o  t h e  conclu- 

s ion t h a t  t h e  PGC, at bottom, i s  a p r i n c i p l e  of freedom. S t a r t i n g  from t h e  

s t a t u s  quo, only t h r e e  re levan t  modes of ac t ion a r e  poss ible :  no t  ac t ing ,  

a c t i n g  wi th  no r e c i p i e n t ,  and a c t i n g  with a rec ip ien t .  The PGC app l ies  i n  

t h e  last case only,  thus leaving t h e  agent e f f e c t i v e l y  f r e e  ( i . e . ,  under no 

ob l iga t ion)  i n  t h e  o t h e r  two cases. It does not, t h a t  i s ,  requ i re  ac t ion ,  

nor does it p r o h i b i t  ac t ion  t h a t  has no rec ip ien t .  This means t h a t  in t h e  

case o f  general  relat ionships--as opposed t o  t h e  s p e c i a l  r e l a t i o n s h i p s  t h a t  

a r i s e  h i s t o r i c a l l y  (e.g., as a r e s u l t  of promises, c h i l d  bege t t ing ,  r igh t -  

v i o l a t i n g  ac t ions ,  e t c .  )-there a r e  no p o s i t i v e  ob l iga t ions  toward others .  

GeKirth argues otherwise; he  be l i eves  t h a t  t h e  PGC generates p o s i t i v e  

(or "welfare") ob l iga t ions  i n  s p e c i a l  circumstances, even though t h e r e  is no 

s p e c i a l  r e la t ionsh ip  between t h e  p a r t i e s  a r i s i n g  out of t h e i r  ( a t  least im- 

p l i c i t l y )  consensual ac t ions .  To not a c t  in these  circumstances is t o  harm 

o thers ,  he argues. h reply  I show t h a t  h i s  impar t i a l i ty  requirement involves 

an equivocation, t h a t  h i s  causal  arguments w i l l  not go through (and if they 

d id  would open a Pandorats box) ,  and t h a t  these p o s i t i v e  ob l iga t ions  l e a d  



d i r e c t l y  t o  inconsistency--they con f l i c t  v i t h  r i g h t s  t h a t  are implied by t h e  

PGC. Thus t h e  whole c l a s s  of putat ive  moral r i g h t s  f a l l i ~ g  roughly under 

t h e  rubr ic  "welfare rightsw--and t h i s  includes most of t h e  modern soc i a l  and 

economic rights--is shown t o  be un jus t i f i ed  i n  t h a t  ( a )  these  r i g h t s  a r e  not  

implied by t h e  sound moral foundations t h a t  Gewirth has developed, and 

( b )  they a r e  inconsis tent  with other  r i g h t s  that a r e  implied by those in- 

e luc tab le  moral f indings.  Nevertheless, such ac t ions  as Gewirth i s  urging 

can be f i t  under another,  a d i f f e r en t  realm of morality: t h e r e  is  a dis- 

t i n c t i o n  between what one ought t o  do and w h a t  one has an obl igat ion t o  do. 

Here i s  a l i n e  t h a t  was a t  l e a s t  impl ic i t  i n  c l a s s i c a l  l ibe ra l i sm,  a l i n e  

t h a t  contemporary l ibe ra l i sm has obfuscated. 

I then proceed from t h e  s t a t u s  quo t o  s p e l l  out i n  a very general  

way t h e  r i g h t s  and obl igat ions  that go t o  def ine  general  re la t ionships .  

Here arguments f o r  property en te r ;  t h i s  c r i t e r i o n  serves ,  i n  f a c t ,  t o  de- 

l i n e a t e  t h e  noninterference t h a t  I have e a r l i e r  shown t o  be t h e  basic  

r ight-object  i np l i ed  by t h e  PGC. A f u r t he r  d i s t i nc t i on  between passive and 

ac t i ve  r i g h t s  i s  drawn t o  a i d  i n  sor t ing  out some of t h e  d i f f i c u l t  causal  

i s sues  t h a t  a r i s e  i n  t o r t  law, espec ia l ly  as it t r e a t s  t h e  problem of  nui- 

sance. I then t u r n  t o  spec ia l  re la t ionsh ips ,  first as they a r i s e  i n  t h e  form 

of  nonconsensual o r  forced exchanges, then as they  a r i s e  i n  t h e i r  var ious  

consensual forms. 

I n  chapter  4 I consider some of  t h e  p r ac t i c a l  problems t o  which t h e  

forced exchanges give r i s e ,  d i f f i c u l t i e s  f requent ly  leading t o  arguments 

f o r  t h e  s t a t e .  I consider Nozick's argument, which purports t o  be a non- 

p r ac t i c a l ,  i . e . ,  a morally j u s t i f i e d  argument f o r  t h e  s t a t e .  He ge t s  t o  

t h e  s t a t e ,  however, by way of  a taking, a kind of  forced exchange, which is 

a morally i l l e g i t i m a t e  move i n  t h e  h i s t o r i c a l  circumstances he describes. 

There is nothing t o  do, then, but look fo r  another argument, o r  argue f o r  

anarchism, o r  f a l l  back upon t h e  p r ac t i c a l  argument f o r  t h e  s t a t e  (which I 

bel ieve i s  overwhelming). Nevertheless I make suggestions that i f  fully 

vorked out might l e ad  t o  moral legitimacy f o r  t h e  s t a t e :  they  a r e  based 

upon t h e  comnon l a v  r i g h t  t o  freedom from ce r t a i n  kinds of  f e a r  (a somevhat 

d i f f e r en t  argument than ~ o z i c k ' s ) .  I f  we a r r i ve  at a s t a t e  on e i t h e r  ground, 

however, t h e  scope of t h e  a c t i v i t i e s  of  t h a t  s t a t e  should be l imi ted  by t h e  



boundaries developed i n  t h e  theory of r i g h t s  t h a t  precedes t he se  p o l i t i c a l  

considerations.  The s t a t e  has no r i g h t ,  i n  sho r t ,  t o  be anything but t h e  

l i n i t e d  s t a t e  of c l a s s i c a l  l i b e r a l i s n ,  f o r  those  grounds t h a t  nay j u s t i f y  

i ts  exis tence w i l l  a l so  l i m i t  i ts  a c t i v i t i e s ;  and if it i s  not ul t imately  

legi t imate ,  then a f o r t i o r i  it must be l im i t ed  t o  t h e  p r ac t i c a l  funct ions  

t h a t  necess i t a te  it. 

5 .  Limitations of  t h e  Theory 

Let me conclude these  int roductory renarks wi th  two b r i e f  but im- 

por tant  coments .  It i s  well  t o  be- i n  f i n d  t h a t  when a theory is  devel- 

oped-especially one such as  this--there i s  o rd ina r i l y  a c e r t a i n  c en t r a l l y  

loca ted  range of  cases  it should be capable of handling. I f  it handles 

these  well ,  perhaps t h a t  i s  a l l  we should expect. But i f  we t r y  t o  make 

our theory handle every conceivable case ,  including even those t h a t  a r e  

only l og i ca l l y  possible--or worse, if we bu i l d  our  theory around t h e  anona- 

lous  cases-we a r e  l i k e l y  not  only to l o s e  s i g h t  of t h e  cen t ra l  goal but t o  

produce t h e  d i s t o r t i ons  t h a t  w i l l  r e s u l t  i n  our not being ab le  t o  handle o r  

handle well even t h e  normal range of cases.  (This is  a v s r i a t i on  upon t h e  

l ega l  dictum t h a t  hard cases make bad lav. )  

Accordingly, t h e  theory being developed here is  a b e d  a t  t r a c ing  

out  t h e  vor ld  o f  r i g h t s  and obl igat ions  f o r  vhat  might be ca l l ed  t h e  "normal 

s t a t e  of a f f a i r s , "  which is not t o  seg t h a t  it may not  describe t h e  non- 

no& s t a t e  of  a f f a i r s  as  well. I a s s m e  t h s t  t h i s  idea makes sense even 

i f  t h e  denotation o f  "normal s t a t e  of  a f f a i r s "  i s  unclear. To be sure,  I 

would want t o  include our everyday world under t h i s  rubr ic ,  t h e  world in 

which ordinary people go about l i v i n g  t h e i r  ordinary l i v e s .  Thus I vould 

want t o  say t h a t  such things  as rou t ine  eergencies--because they are mu- 

tine--do not count a s  nornormal s t a t e s  o f  a f f a i r s  (though t o  be sure,  i n  

t h e  pa r t i cu l a r  they do seem t o  be nornornal). An individual  cannot v i o l a t e  

another ' s  r i g h t s  wi th  impunity, f o r  exanpie, j u s t  because t h e r e  is  an emer- 

gency; vhich means t h a t  if he does do so ("for good reason"), then he is  

l i a b l e  f o r  whatever co s t s  he has imposed up03 t h a t  o ther  a s  a r e s u l t  o f  t h e  

viola t ion.  But how t h i s  works i n  genuinely nornormal s t a t e s  o f  a f fa i r s -  

e.g., wars o r  na tura l  d isas ters-I  an not  qu i t e  sure ;  it may simply be t h a t  



t h e  cos t s  become so l a rge  o r  t h e  accounting so impossible t h a t  it no longer 

mikes p r a c t i c a l  sense t o  spe& of r i g h t s  v i o l a t e d ,  cos t s  inposed, o r  ob l i -  

gations forgone. Notwithstanding t h e  d i f f i c u l t i e s  these  s i t u a t i o n s  r a i s e  

(which I wi l l  mention from t i n e  t o  t ime) ,  it would be well  t o  proceed with 

an eye toward t h e  ordinary range of cases ,  t h e  normal s t a t e  of af fa i rs- -  

thus  w i l l  d i s t o r t i o n s  be avoided. I gran t  t h a t  these  remarks r a i s e  num- 

erous questions ( i n  p a r t i c u l a r  : When, i f  ever ,  do consequent ia l is t  consid- 

e ra t ions  in t rude  upon a theory of r i g h t s ? ) ,  bu t  they w i l l  have - to  be s e t  

as ide  f o r  now. 

The second comment I ;rant, t o  make here  i s  not unrela ted t o  t h e  above 

observatiocs.  J u s t  a s  a theory of r i g h t s  may not be able  t o  handle every 

conceivable s t a t e  of a f f a i r s ,  n e i t h e r  aoes it c o n s t i t u t e  t h e  whole of mo- 

r a l i t y .  ('This point  w i l l  be developed b r i e f l y  in  chapter 3, at t h e  end of 

sect ion 4.4.) Rather, r i g h t s  and ob l iga t ions  s e t  boundaries within which we 

may a c t ;  they draw l i n e s  t h a t  def ine  in a r a t h e r  p rec i se  way t h e  o u t l i n e  of 

our re la t ionsh ips  with others .  The world of r i g h t s  i s  a r a t i o n a l  world; it 

i s  of t h e  mind, not of t h e  h e a r t .  ( J u r i s t s  might say t h a t  r i g h t s  r e f l e c t  

law, not equi ty . )  A s  such, it may no t  always be s a t i s Q i n g  t o  our deeper 

s e n s i b i l i t i e s ;  f o r  l i k e  t h e  freedon it secures,  t h e  world of r i g h t s  i s  of ten 

s t e r n ,  demanding, unfeeling.  But while a theory of r i g h t s  i s  no t  grounded 

upon t h e  moral sentiments,  upon what Hume c a l l e d  t h a t  "fellow-feeling with 

others ,"  ne i the r  does it prosc r ibe  these  sentiments and t h e  ac t ions  t h a t  may 

spr ing therefrom, including what we would call--from a somewhat d i f f e r e n t  

perspective--moral ac t ions .  It i s  an un in te res t ing  mind t h a t  does not dis- 

t inguish what we ought t o  do f ron  what we a r e  obl igated t o  do, what we have 

a r i g h t  t o  claim from what we ought t o  claim. I n  s h o r t ,  though I w i l l  have 

l i t t l e  t o  say about t h e  po in t  in t h i s  essay,  t h e r e  i s  more t o  morali ty than 

r i a h t s  and obl igat ions .  It i s  with t h i s  in mind t h a t  I would l i k e  t h e  theory 

t h a t  follows--a theory of ba re  b u t  fundamental r ights--to be  read  and under- 

stood. 



CHAPTER I 

I. Freedom a s  a 'l'riadic Relation 

The h i s t o ry  of t h e  discussion about freedom is  a long and of ten  en- 

l ightening one. A t  t h e  same time, even a cursory look a t  t h e  analyses pro- 

duced w i l l  show them all too frequently t o  be f m n  t h e  ou t s e t  an admixture 

of descr ip t ive  and normative elements. To be sure ,  t h e  concept admits of a 

la rge  normative content i n  ordinary usage; but as  is so o f ten  t h e  case i n  

moral discourse,  ordinary usage is both confused and inconsis tent  and can 

serve only t o  guide, not  t o  sanction philosophical expl icat ion.  It w i l l  be 

argued here,  i n  f a c t ,  t h a t  t h i s  normative element i n  freedom i s  b e t t e r  under- 

stood i f  t h e  descr ip t ive  element i s  f i r s t  s e t  f o r t h ,  i . e . ,  i f  a more rigorous 

philosophical  usage can be found t h a t  excludes normative considerations.  It 

i s  f o r  t h i s  reason t h a t  t h e  discussion w i l l  begin with t h e  excel lent  analysis  

of t h e  term recen t ly  pravided by MacCallum, 

In  challenging t he  common view t h a t  we may useful ly  dis t inguish two 

kinds of freedom-negative and positive--MacCallun argues construct ively  t h a t  

freedom i s  best  regarded "as always one and t h e  s m e  t r i a d i c  relation."' 

. . . freedom i s  thus  always of something (an agent o r  agen ts ) ,  from some- 
thing,  & do, not  do, become, o r  not become something. . . . Taking t h e  
format "x is  ( i s  no t )  f r e e  from y to do (not  do, become, not become) z," 
x ranges over agents,  y ranges over such "preventing conditions" as con- - 
s t r a i n t s ,  r e s t r a i n t s ,  in terferences ,  and ba r r i e r s ,  and z ranges over ac- 
t i ons  or conditions of character  o r  circumstance.2 

It is  MacCallumls t h e s i s ,  then,  t h a t  uhenever questions a r i s e  concerning t h e  

freedom of some agent o r  agents, they can be made i n t e l l i g i b l e  not by posi t ing 

two kinds o r  concepts of freedom but by t r e a t i n g  freedom as always t h e  same 

concept; so  doing, disagreements may then be pursued by r a i s i n g  questions 

b a c ~ a l l u m ,  " ~ e ~ a t i v e  and Pos i t ive  Freedom ," p. 312. 



about t h e  scopes of t he  var iab les  i n  t h i s  three-place schema. Thus MacCallum 

is  not giving a def in i t ion  of freedom; he i s  not saying what freedom means o r  

what it ought t o  me=. Rather, he i s  saying t h a t  whenever we talk of human 

freedom--however defined--these t h r ee  elements w i l l  be involved, at l e a s t  

impl ic i t ly .  

In response t o  t h i s  argument Ber l in  has ra ised a question concerning 

whether freedom i s  always a t r i a d i c  relation--in pa r t i cu l a r ,  whether the  t h i r d  

term i n  MacCallumls schema i s  always necessary. "A man s t ruggl ing against  h i s  

chains o r  a people against  enslavement need not consciously aim a t  any defi-  

n i t e  f u r t he r  s t a t e .  A man need not know how he w i l l  use h i s  freedom; he j u s t  

wants t o  remove t he  yolk."' This object ion,  however, i s  mistaken; f o r  t he r e  

i s  nothing i n  MacCallmls argument t o  suggest t h a t  z m u s t  range over some 

"def in i t e  f u r t he r  s t a t e , "  by which I understand Berlin t o  mean some pa r t i cu l a r  

a c t  o r  acts--knowing "how he w i l l  use h i s  freedom." Nevertheless, a man strug- 

gl ing against  h i s  chains must surely  have some f u r t he r  s t a t e  i n  mind, i f  none 

other  than t he  s t a t e  of being f r e e  t o  do what he could not do while chained 

(though he might not know what pa r t i cu l a r  a c t s  t h i s  s t a t e  may include).  

MacCallumls "conditions of circumstance," i n  shor t ,  adn i t s  of broad interpre-  

t a t i on ,  extending even t o  the  freedom "to do nothing a t  all ," fo r  example. 
2 

2. Freedom as a Matter of Fact 

Although MacCallum does not argue e x p l i c i t l y  t h a t  t he  analysis  of 

freedom should proceed as  n o ~ o r m a t i v e l y  a s  i s  possible,  t h i s  approach is cer- 

t a i n l y  consis tent  with h i s  thesis--the schema he puts forward i s ,  a f t e r  a l l ,  a 

purely formal one. The question a r i s e s ,  however, whether freedom can be made 

e n t i r e l y  a matter of f a c t  o r  whether, i n  t he  assignment of values t o  t h e  varia- 

b les ,  normative elements w i l l  necessar i ly  intrude.  The l a t t e r  has recen t ly  

been argued by S. I. BeM and W. L. Weinstein who claim, a f t e r  e x p l i c i t l y  

granting MacCallm's t he s i s ,  t h a t  

. . . we cannot ass ign j u s t  value t o  these  var iab les ,  f o r  t he r e  are 
ce r t a i n  cha r ac t e r i s t i c s  of t h e  concept [freedom] t h a t  l i m i t  what i n  gen- 
e r a l  one can appropriately say one is f r e e  from, and f r e e  t o  do. . . . 
[Concerning the  l a t t e r , ]  t o  see  t h e  point of saying t h a t  one i s  (or  i s  

' ~ e r l i n ,  Four Essays, p. x l i i i ,  n. 1. 

2 ~ e e  MacCallm, "Hegative and Pos i t ive  Freedom," pp. 317-18. 



not )  f r e e  t o  do X ,  we must be ab le  t o  s e e  t h a t  t h e r e  might be some po in t  
i n  doing it. Our conception of freedom i s  bounded by our notions of 
what might be worthwhile doing; it i s  out of i t s  element when we f i n d  
i t s  ob jec t s  b iza r re .1  

A s  examples of such "bizarre" ob jec t s  t h e  authors  g ive  t h e  freedom o r  unfree- 

dom t o  s t a rve ,  t o  cut  off  one's e a r s ,  o r  t o  d ie .  

The argument Benn and Weinstein g ive  i n  support of t h i s  claim t u r n s  

upon what they c a l l  " the  normative funct ions  of freedom."2 Proceeding m u c h  

i n  t h e  vein  of t h e  t r a d i t i o n a l  f r i ends  of so-called "negative l i b e r t y , "  t h e y  

d i s t ingu i sh  l i b e r t y  from power, t h e  former depending f o r  i t s  app l ica t ion  upon 

whether t h e r e  i s  a r e s t r i c t i o ~  o r  infringement ex te rna l  t o  t h e  agect ,  upon 

whether t h i s  r e s t r i c t i o n  i s  o f  o the r  huaan o r i g i n ,  and i n  add i t ion  upon 

whether it is  capable of being changed: "By extending t h e  range of  r e s t r i c -  

t i v e  condit ions judged capable of  a l t e r a t i o n ,  t h e  concept of  fYeedom can it- 

s e l f  be  extended.lw3 The authors  suggest ,  f o r  exanple, t h a t  we cannot say 

t h a t  a man i s  unfree i f  he has t o  go roundabout t o  avoid a l ands l ide ,  o r  i f  h e  

has t o  submit t o  a pa in fu l  vaccination t o  avoid smallpox, o r  i f  he cannot speak 

because he has beec s t ruck  dumb. Likewise, 

a man who lacks  t h e  physical  means--whether muscular s t r e n g t h  o r  ropes-to 
climb a c l i f f ,  need no t  be unfree b u t  only unable t o  climb it, though one 
way of depr ivicg a man of h i s  freedom t o  climb it is t o  t ake  away his 
ropes. 4 

This i s  c l e a r l y  a nornat ive  conception of freedom, though undoubtedly 

one t h a t  conforms i n  s u b s t a n t i a l  p a r t  with our ordinary usage. A t  t h e  same 

time, because it depends on so  many normative considerat ions ,  it is l i k e l y  as 

's. I. Benn and W. L. Weinstein, "Being Free  t o  Act, and Being a Free  
Man," 80 (Apr i l  1971): 194-95. For another argument t h a t  s i m i l a r l y  
analyzes freedom i n  both  desc r ip t ive  and normative terms, a f t e r  having explic-  
i t l y  acknowledged MacCallumls t h e s i s ,  s e e  D. M. White, "Negative Liberty," 
Ethics  80 (Apri l  1970): 195-204. 

and Weinstein, "Being Free t o  Act," pp. 194-200. 

3 ~ i d . ,  p. 199. 

' h i d . ,  pp. 197-98. Suppose h i s  ropes had been taken away s o  that 
another climber might be  rescued: would we s t i l l  say ,  on t h e  a n a l y s i s  of  Benn 
and Weinstein, t h a t  t h e  f i r s t  climber had been deprived of  h i s  freedom? The 

ensuing r e s t r i c t i o n  is, a f t e r  all, "capable of a l t e ra t ion . "  



well  t o  produce considerzble disagreement over whether, i n  a given case,  an 

individual is  o r  is not free.' I ao inc l ined ,  f a r  example, t o  say t h a t  t h e  

nrm who lacks  muscular s t reng th  o r  ropes i s  not f r e e  t o  c l i c b  t h e  c l i f f ,  re-  

gardless  of whether s o ~ e o n e  e l s e  may o r  nay not be responsible  f a r  t h i s  lack. 

To be sure ,  h i s  unfreedoc is  not  owing, ex h m t h e s i ,  t o  anything anyone else 
has done. But t h e  f a c t  of t h e  mat ter  is  t h a t  i n  such cases we & say t h a t  

t he  man is not f r e e  t o  c l i z b  t he  c l i f f  (qu i te  apar t  from whether this usage 

i s  recommended). Moreover, and more importantly,  all so-called "external" 

r e s t r i c t i ons ,  even those  o r ig ina t ing  v i t h  o ther  people, a r e  r e s t r i c t i o n s  only 

insofar  a s  t he  agent os tens ib ly  r e s t r i c t e d  hasn ' t  t h e  power o r  t h e  w i l l  t o  

overcome them; thus  soae w i l l  overcome them and o the r s  v i l l  not.  I f  we say 

t h a t  those who have t h e  power o r  v i l l  t o  overcone a pu ta t ive  r e s t r i c t i o n  a r e  

f r e e ,  what then a r e  we susgosed t o  say of t h i s  so-called " res t r i c t ion"?  Does 

it become a mere hindrmce? O r  a hindrance f o r  some and a r e s t r i c t i o n  f o r  

others?  

Given t h a t  questions o f  freedom admit o f  such v a r i a b i l i t y ,  t h a t  they 

tu rn  upon how t h e  t e r n  is  defined o r  upon sh i f t i ng  o r  uncertain pa t te rns  of 

usage, it is  wel l  t o  ask again vhether t h i s  -cozcept cl.,c12d se rve  as t h e  foun- 

dation of a moral o r  p o l i t i c a l  theory,  i t s  hor ta to ry  fo rce  notwithstanding. 

Does not t h e  l i n e  o f  arguaent f requent ly  put f o r t h  by t he  k i e n d s  o f  "negative 

l iber ty1 '  p lace  t o o  heavy a nornative burden upon "freedom," one it cannot bear ,  

a s  even t h e  b r i e f  remarks above br ing  out? m e  case  f o r  i n d i v i h a l  l i b e r t y  

ought sure ly  t o  be b e t t e r  grounded. I n  t h e  next chapter I w i l l  show t h a t  t h e  

concept of a r i g h t  i s  s u b s t a r t i a l l y  r i che r ,  t h a t  it e n t a i l s  o ther  concepts-in 

pa r t i cu l a r ,  t h e  idea  of a co r r e l a t i ve  obligation--that  m k e  it b e t t e r  su i t ed  

t o  serve a s  t h e  foundation f o r  a moral theory t h a t  a i m s  t o  secure  ind iv idua l  

l ibe r ty .  In proceeding i n  t h i s  way I do not mean t o  suggest t h a t  ve can dis- 

perse with t h e  idea  of freedo=; indeed, ve vil l  s ee  in chapter 3 t h a t  noninter- 

$em and Weinstein argue ( ib id . ,  pp. 199-2001, f o r  example, t h a t  l o w  
wages, s ince  they o r i g ina t e  from t h e  act ions  of o thers  and have cone t o  b e  seen 
a s  capable of being ch~nged ,  have there fore  come a l so  t o  be seen as res t r i c -  
t i o n s  of freedom. Many a defender of "negative freedom" would be uncomfox-table 
v i t h  t h i s  conclusion; ye t  it i s  e n t i r e l y  consis tent  v i t h  this nornat ive  concep- 
t i o n  of freedom (and v i t h  t h e  descr ip t ive  conception I am about t o  put  f o r t h ) .  



ference--which is a kind of freedom--is the  ba s i c  object  t o  which we have a 

r i gh t .  I n  order  then t o  prepare t he  way f o r  these  l a t e r  considerations we 

should press t h e  ana lys i s  of freedom t o  i t s  linits by s e t t i n g  fo r t h  an en- 

t i r e l y  descr ip t ive  account of t h e  idea,  t h i s  by examining t h e  t h r e e  var iables .  

3. The Variables o f  Freedom 

One of t h e  p r i nc ipa l  advantages of analyzing freedom with t h e  a i d  of 

a schema such a s  blacCallum has provided is  t h a t  it enables c l e i h s  of being 

e i t h e r  f r e e  o r  unfree t o  be made perspicuous. This point  w i l l  be elaborated 

upon i . ~  t h i s  sect ion.  I n  doing t h i s ,  however, t he r e  w i l l  emerge some seem- 

ingly absurd o r  t r i v i a l  conclusions, conclusions t h a t  w i l l  appear t o  have 

l i t t l e  t o  do with t h e  i s sues  o rd ina r i l y  thought c en t r a l  o r  inpor tant  t o  t h e  

problem of  freedom. These researches should be seen not as i d l e  philosophical  

speculations,  however, but r a t h e r  as explorat ions  o f  t he  l o g i c a l  boundaries o f  

freedom, t he  b e t t e r  t o  understand t h e  cen t r a l  issues.  

3.1. The individual  

Although discussing t h e  t h r e e  var iab les  separa te ly  i s  a l i t t l e  a r t i -  

f i c i a l ,  and a t  t i n e s  w i l l  be inpossible ,  where it is  possible  ana lys i s  w i l l  be  

served by doing so. Beginning then with t h e  first va r i ab l e ,  t h e  bas ic  question 

i s  how t h e  agent is  t o  be defined. While t h e  advocates of "negative freedomw 

have g e n e r d l y  been s t ra ightfornard here--sett l ing upon something l i k e  t he  "ra- 

t i o n a l  adul t"  o r  t h e  "natural  person" of Anglo-American law1--the advocates of 

so-called "posi t ive  freedom" have enjoyed considerable l a t i t u d e .  On one hand, 

they have attempted t o  def ine  t h e  i dea l l y  "real" o r  "ra t ional"  person. S t a r t -  

ing o f ten  from the  observation t h a t  our passions o r  impulses sometimes influence 

our words and act ions  and t h a t  what we want a t  one time nay not  be what we want 

at  another--or what we "should" want-the con t ro l  of these  passions becomes of 

paramount importance; thus freedom is defined in t e r n s  of t h i s  con t ro l  o r  with 

reference t o  t h i s  i d e a l  person. The individual  is thereby protected o r  "freed" 

' ~ o b b e s  defines a "natural  person" as one whose words and act ions  are 
considered a s  h i s  o m ,  excluding chi ldren,  f oo l s ,  and madmen. Thomas Hobbes, 

Leviathan, ed. Herbert W. Schneider ( ~ n d i a n a p o l i s :  Bobbs-blerrill, 19581, 
chap. 16. 



from himself ,  a s  it were, an idea t h a t  stems a t  l e a s t  from t h e  pre-Socratics. 

Hegel argued, i n  t h i s  vein ,  t h a t  t he  good man i s  not coerced by good l a w  s ince 

it conpels him t o  do what he would f r e e l y  choose anyway.' On t he  o ther  hand, 

the re  is  t h e  attempt of t h e  f r iends  o f  "pos i t ive  freedom" t o  define the  person 

i n  t e rn s  of some l a r g e r  whole such as t h e  family, t h e  s t a t e ,  t he  e thnic  group, 

ancestry and progeny, and so for th .  Here t h e  freedom of t h e  individual  i s  

very much bound up in  questions about t h e  freedom of these  l a rge r  un i t s ,  f o r  

it i s  with regard t o  them t h a t  he i s  s a i d  t o  be f r e e  o r  unfree. 2 

There a r e  occasions, o f  course, when these  var ia t ions  upon our "ordi- 

nary" conception of  t h e  individual  should be taken i n t o  account; when they 

a r i s e  we w i l l  do so. A t  t h e  same time, t he r e  a r e  reasons both p r a c t i c a l  and 

t heo re t i c a l  f o r  t h e i r  not f igur ing  cen t ra l ly  i n  t h i s  essay. P r ac t i c a l l y ,  

t he r e  a r e  simply t o o  many conceptions o f  what would o r  should cons t i t u t e  an 

idea l ly  "real"  o r  "ra t ional"  individual  o r  of what l a rge r  u n i t s  a r e  t o  count 

such t h a t  a theory of r i g h t s  of a nanageable scope could possibly  accommodate 

them al l .  I admit t o  being unconfortable about ignoring t he  question of what 

it i s  f o r  a nat ion o r  a people t o  be f r e e  o r  unfree. But t h a t  question p r e s u p  

poses a conception of some sophis t icat ion of jus t  vhat a s o c i a l  o r  nat ional  

 or law is  t h e  ob j ec t i v i t y  of s p i r i t ;  vo l i t i on  i n  i t s  t r u e  form. 
Only t ha t  w i l l  which obeys law is  f r ee ;  fo r  it obeys i t s e l f - - i t  i s  independent 
and so free." G. W. F. Hegel, The F h i l o s o ~ h y  of History,  t r ans .  J. Sibree,  
Great Books of t h e  Western World, vol .  46 (Chicago: Encyclopaedia Britannica,  
19521, p. 171. See a l s o  Bernard Bosanquet, The Philosophlcal  Theory of t h e  
S t a t e  (~ondon:  Macrnillan, 1951), pp. 118-34, and T. H. Green, Lectures on t h e  
Pr inc ip les  of P o l i t i c a l  Obligation  ondo don: Longmans Green & Co., 1941), pp. 
2-3. Green dis t inguishes  t he  man d i rec ted  by monetary inc l ina t ions  and de- 
s i r e s  from t h e  man directed by r a t i o n a l  convictions,  th.2 former i n  a sense Un- 

f r e e ,  fo r  "from h i s  bondage he emerges i n t o  r e a l  freedom" by becoming r a t i ona l l y  
di rected.  (But could we not as e a s i l y  speak of a man in bondage to--or psycho- 
l o g i c d l y  repressed by--these r a t i o n a l  cons t ra in t s?  ) On t h e  o ther  s ide ,  of 
course, was Bentham, who s a w  l a w  as a r e s t r i c t i o n  of freedom. 

%or a much f u l l e r  discussion of these  i s sues  see Ber l in ,  "Two Concepts 
of Liberty. " 

3 ~ t  would of course be w e l l  i f  psychology could he lp  us i n  connection 
with t h e  f i r s t  of these;  bu t  t h e  controversies i n  t h a t  d i s c ip l i ne  suggest t ha t  
ve  a r e  very far indeed from having a conception of t h e  "real"  individual o ther  
than t h a t  vhich i s  given by any pa r t i cu l a r  individual  himself. 



u n i t  i s ,  which t h i s  essay  does not  cons ider  (except  very b r i e f l y  i n  chapter  

4 )  ; our s u b j e c t ,  r a t h e r ,  i s  ind iv idua l  freedon.' A reason o f  a more theo- 

r e t i c a l  c a s t  f o r  n o t  t r e a t i n g  t h e s e  v a r i a t i o n s  concerns our  a i m  t o  cons t ruc t  

a theory  with t h e  normal s t a t e  o f  a f f a i r s  i n  view, a s  mentioned i n  t h e  In t ro-  

duction:  I t a k e  t h a t  s t a t e  t o  be  one i n  which ind iv idua l s  do i n  f a c t  have 

d i f f e r i n g  conceptions o f  what t h e i r  " r ea l "  o r  " r a t iona l "  s e l v e s  might be and 

o f  what t h e r e f o r e  is i n  t h e i r  b e s t  i n t e r e s t .  Were we t o  l i v e  in a world i n  

which all men were indeed i d e a l l y  " ra t iona l "  (assuming we knew what t h a t  

meant) we probably would no t  need a theory  of  r i g h t s .  ( ~ n d e e d ,  t h i s  i s  t h e  

t h r u s t  o f  much of  Hegel 's thought.)  On t h e  o t h e r  hand, were.we t o  l i v e  i n  a 

world i n  which no one ( o r  a t  any r a t e  few) knew h i s  " r ea l "  i n t e r e s t s ,  freedom 

and r i g h t s  would probably not  b e  poss ib le .  By t h e  "normal s t a t e  o f  a f f a i r s  ," 
i n  s h o r t ,  I mean a world i n  which mora l i ty  i s  poss ib le ;2  I a l s o  mean a plu- 

r a l i s t i c  world i n  which ind iv idua l s  pursue d i v e r s e  i n t e r e s t s  o f  t h e i r  own 

making, a  world very  much l i k e  t h e  one in which most of  those  who w i l l  be  

ab le  t o  read t h i s  l i v e .  For these  s e v e r a l  reasons ,  then ,  t h i s  essay  w i l l  be  

concerned f o r  t h e  most p a r t  with t h e  freedom and r i g h t s  o f  t h e  " n a t u r a l  per- 

son" f i r s t  mentioned above. This  i s  t h e  i n d i v i d u s l  whose wants, whose speech, 

and whose behavior a r e  t o  be taken a t  f ace  value:  he  i s  t o  be  considered t h e  

b e s t  judge of  h i s  o m  b e s t  i n t e r e s t  (which I t a k e  t o  be a necessary  component 

of any reasonable conception of human d i g n i t y ) .  The anomalous cases--children, 

dependent a d u l t s  such as t h e  mental ly o r  s o c i a l l y  incompetent, f e t u s e s ,  t h e  

dying, and even animals-are b e t t e r  t r e a t e d  s e p a r a t e l y  so  as n o t  t o  d i s t o r t  

'It i s  no understatement t o  no te  t h a t  r e c e n t  l i b e r t a r i a n  theory  has 
provided very l i t t l e  i n  t h e  way of conceptions of t h e  body p o l i t i c  (where it 
i s  no t  a l t o g e t h e r  h o s t i l e  t o  t h a t  not ion) .  There a r e  s e v e r a l  reasons f o r  t h i s :  
( 1 )  it i s  r e a c t i n g  aga ins t  j u s t  such a conception i n  t h e  nodern tendency toward 
t h e  we l fa re  s t a t e ;  ( 2 )  it ( u s u a l l y )  begins  from o r  i s  inf luenced l a r g e l y  by 
s ta te-of  -nature theory  ; accordingly,  ( 3) i t s  emphasis i s  usua l ly  ind iv idua l i s -  
t i c  and o f t e n  ana rch i s t i c .  It i s  no acc iden t ,  t h e r e f o r e ,  t h a t  l i b e r t a r i a n  
c a s u i s t r y  has  i t s  g r e a t e s t  d i f f i c u l t y  wi th  ques t ions  of n a t i o n a l  defense. 

2 ~ e e ,  e.g., David Hume, An Inqu i ry  Concerning the P r i n c i p l e s  o f  Morals. 
ed. Char les  W. Handel ( Ind ianapo l i s :  Bobbs-Merrill, 1957), sec.  3, p a r t  1. I 

fo l low t h e  many c l a s s i c &  t h e o r i s t s  who argue t h a t  a  s u f f i c i e n t l y  developed 
s t a t e  o f  c i v i l i z a t i o n  i s  r e q u i s i t e  f o r  mora l i ty ,  e s p e c i a l l y  f o r  t h a t  mora l i ty  
t h a t  r e spec t s  ind iv idua l  freedom. 



t h e  construction of t h e  theory fo r  t h e  normal s t a t e  of a f f a i r s .  ( ~ u t  see  
chapter 3,  sect ion 3, below.) 

3.2. Freedom and unfreedom s i m p l i c i t e r  

With t h i s  conception of t h e  individual  i n  mind, then,  l e t  us  turn t o  

t h e  o t h e r  two var iab les ,  t r e a t i n g  them together  i n  a somewhat d i scurs ive  

fashion (which i n  t h e  e a r l y  s tages  w i l l  probably r a i s e  more questions than it 

answers). There appear, i n  t h e  f i r s t  p lace ,  t o  be  two questions at  bottom. 

What does it mean t o  say t h a t  an individual  i s  f ree?  What does it mean t o  say 

t h a t  an individual  i s  unfree? But underlying ( o r  perhaps bounding) these  i s  a 

f u r t h e r  question. Does it make sense t o  say t h a t  an individual  i s  e i t h e r  f r e e  

o r  unfree  simpliciter? '  These questions a r e  important i n s o f a r  as an examina- 

t i o n  of them w i l l  serve  t o  f i x  t h e  l o g i c a l  boundaries of freedom. 

Taking unfreedom s i n p l i c i t e r  f i r s t  (which i s  t h e  more d i f f i c u l t  no- 

t i o n ) ,  we would perhaps want t o  say t h a t  i f  a person were bound and gagged 

over a period of t ime he  was unfree s i m p l i c i t e r ,  f o r  t h e r e  i s  v i r t u a l l y  nothing 

he  could do o r  b e  during t h a t  period. S t i l l ,  it could be  t h e  case t h a t  he 

wanted t o  be  s o  constrained-he i s  a masochist, o r  t h i s  i s  an a id  t o  transcen- 

den ta l  meditation which he  enjoys, o r  he  needs an unusual excuse t o  avoid an 

unpleasant engagement--in which case it i s  doubtful  t h a t  he i s  made unfree.  

Moreover, and more importantly,  even i f  he  does not want t o  be  bound and gagged, 

he i s  not unfree insofa r  as he i s  s t i l l  f r e e  t o  l i v e ;  so perhaps unfreedom e- 
p l i c i t e r  would involve death. But even here,  i f  t h e  person wanted t o  die--say 

t o  avoid a painful  death,  o r  t o r t u r e ,  o r  so t h a t  he might become a mar ty r - -  

death would not appear t o  make him unfree;  r a t h e r ,  it would enable him t o  re- 

a l i z e  h i s  want. Nevertheless, i n  t h e  absence of t h e  rant t o  d i e ,  death  i s  

probably t h e  paradigm case of unfreedom s i m p l i c i t e r ,  f o r  it el iminates  t h e  pos- 

s i b i l i t y  of r e a l i z i n g  any f u t u r e  wants ( a s  wel l  as wanting i t s e l f ) .  

It may not be poss ible  t o  come t o  any c l e a r  conception of vhat  unfree- 

dom s i m p l i c i t e r  would mean, but  t h e  attempt t o  do s o  has served t o  b r ing  o u t  

t h e  importance of wanting f o r  questions of freedom. Thus what may at first 

'Although MacCallum i s  l e s s  than en thus ias t i c  about t h e  notion o f  
freedom s i m p l i c i t e r  ("Negative and Pos i t ive  ~reedom," pp. 327ff. ) , it does 
serve a use fu l  ana ly t i c  funct ion,  as w i l l  be seen shor t ly .  



appear t o  be a  case of unfreedom could i n  f a c t  tu rn  out t o  be an ins tance of 

freedom rea l ized ,  owing t o  t h e  presence of the  r e q u i s i t e  want. The y var i -  
ab le ,  then,  cannot always be determined s t ra igh t fordard ly ,  without taking 

i n t o  account t he  pa r t i cu l a r  wants of t h e  agent. Tnis "subjective" s i de  of  
freedom w i l l  be pursued fu r t he r  shor t ly ,  but freedon s i c p l i c i t e r  should f i r s t  

be considered. 

KacCallum remarks: "One might suppose t h a t ,  s t r i c t l y  speaking, a  

person could be f r e e  s imp l i c i t e r  only i f  t he r e  were no in te r fe rence  from 

which he was not f r e e ,  and nothing t h a t  he vas not f r e e  t o  do or become."' 

Notice, hovever, t h a t  f o r  the re  t o  be nothing t h a t  a person is  not  f r e e  t o  do 

o r  become j u s t  is fo r  the re  t o  be no interference from which he is not Free. 

Thus ve  needn't be c~nce rned  with r e s t r i c t i o n s ,  f o r  ex h y p t h e s i  t he r e  a r e  

none here. A vor ld  i n  vhich it vas  possible  f o r  a  person t o  be f r e e  simpli- 

c i t e r ,  therefore ,  would be a world i n  which t he  unres t r i c ted  g r a t i f i c a t i o n  

not only of every vant but. of every possible  want as well  vas possible.  Is 

such a  world possible? Clearly no t ,  for  t he r e  can be no vor ld  i n  which t h e  

want f o r  a l og i ca l  impossibi l i ty  could be g r a t i f i ed .  A person cannot be f r e e  

l og i ca l l y  t o  both do and not do t he  same th ing  a t  t h e  same t i n e  and i n  t h e  

same respect ,  t o  drav a round square, o r  even t o  t a l k  t o  a  married bachelor. 

The r e s t r i c t i o n  i s  contained i n  t he  vant i t s e l f . 2  Hence, no one can ever be 

f r e e  s impl ic i t e r ,  desp i te  our being able  t o  say vhat  freedom s imp l i c i t e r  would 

involve. 

XOW t o  drav these  po in t s  together ,  given t h a t  unfreedom s impl ic i t e r  

( i n  t h e  absence of a  vant t o  d i e )  i s  probably death,  and given t h a t  freedom 

s impl ic i t e r  is l og i ca l l y  impossible, a  l i v i n g  ind iv idua l  i s  a t  al l  times i n  a 

s t a t e  of both freedom (vis-5-vis unfreedom s imp l i c i t e r )  and unfreedom (vis-2- 

v i s  freedom s imp l i c i t e r ) .  These a r e  t he  l og i ca l  boundaries of  freedam, then, 

t h e  limits of what is possible  i n  t he  way of freedam or  unfreedom f o r  t he  in- 

dividual.  Thus no c l a i m  by an individual  (o ther  than a  decedent) t h a t  he 19 

e i t h e r  f r e e  o r  unfree s imp l i c i t e r  could ever  be sustained; only t h e  more modest 

claims of being Free o r  unfree with regard t o  such-and-such a r e  a t  all defen- 

2~ am assuning t h a t  vants  can be fo r  both l o g i c a l l y  possible  and i n k  
poss ible  things. 



s ib l e .  Tnese l og i ca l  boundaries having been s e t ,  then,  t he  ground i n  between 

remains t o  be exariined. 

3.3 .  The subject ive  approach 

h i a t  was re fe r red  t o  above a s  t h e  "subjective" s i de  of freedom is 

perhaps t h e  bes t  place t o  begin. This expression serves ,  again,  t o  point  

out and erphasize t h e  place of wants i n  questions of  fYeed0m.l Wants have 

a s  t h e i r  content f u tu r e  s t a t e s  of a f f a i r s  ( including t h e  immediate f u t u r e ) ,  

usual ly  involving t he  wanting individual;  t h e  want can be f o r  a change i n  t he  

s t a t e  of a f f a i r s  (e.g., t h e  individual wants t o  perform an ac t i on ) ,  o r  f o r  a 

continuation of  t he  present s t a t e  of a f f a i r s  (e.g., he wants t o  continue what 

he i s  d o i w ) ,  and the  involvenent can be  a s  minimal as t h a t  of specta tor  o r  

p a s i v e  o r  d i s t a n t  enjoyer. But given an individual  ( t h e  i n s t an t i a t i on  of  

t h e  5 va r i ab l e ) ,  t h a t  individual ' s  want w i l l  serve t o  pick out  more o r  l e s s  

roughly from an i n f i n i t e  number of p o s s i b i l i t i e s  an i n s t an t i a t i on  of t he  2 

var iable .  I t  then becomes a mere empirical inquiry  (though a sometimes com- 

p l ica ted  one) t o  determine what the re  a r e  ( o r  a r e  n o t )  i n  t h e  world in t h e  

way of r e s t r i c t i o n s  t o  o r  in terferences  v i t h  t he  r e a l i z a t i o n  of  t h a t  want, 

i . e . ,  what t he r e  a r e  t h a t  serve t o  i n s t a n t i a t e  t he  y var iable .  From t h i s  in- 

quiry t he  degree of  freedom o r  unfreedom of  t he  individual  can be determined; 

and t h i s  determination, given t h e  individual  (&) and his want (L), vill be 

e n t i r e l y  a mat ter  of  f a c t .  2 

In general ,  whatever e i t h e r  prevents o r  hinders t h e  r e a l i z a t i on  of  a 

rant, o r  i s  a so-mce of f r u s t r a t i on  i n  t he  pursui t  o f  a want, i s  a r e s t r i c t i o n  

and can serve a s  an i n s t an t i a t i on  o f  t he  ;r var iable .  The problem of individ- 

uat ing a d  c lass i fy ing  these  various kinds of r e s t r i c t i o n s  is  of course con- 

'1 an assuning here ,  of course, mate r ia l i sn  notwithstanding, t h a t  
t he r e  a r e  such mental phenomena as wants. But while I understand wants t o  in- 
volve des i res ,  pro-at t i tudes ,  and so  on, I an concerned i n  t h i s  chapter not 
with these  evaluat ive  aspects  but simply with t h e  exis tence of  wants as such; 
given t h a t  wants e x i s t ,  t h a t  i s ,  I am i n t e r e s t ed  t o  see  vhat t h e i r  place is i n  
any attempt t o  describe t h e  freedom o r  unfreedom of  an individual .  The norma- 
t i v e  implications of wants v i l l  be t r e a t ed  in chapter 3. 

2 ~ n  s w i n g  t h a t  t h e  degree of freedam (o r  unfieedom) can be determined 
I do not nean t o  suggest t h a t  it can be p rec i se ly  quant i f ied,  but only r o m y  
a r r ived  a t ;  i . e . ,  "matter of fac t "  is not synonycous with "mathematically cal- 
culable.  " 



siderable; '  but  it i s  a necessary p r e r e q u i s i t e  t o  m y  normative analys is .  In 

doing t h e  normative ana lys i s  it may indeed t u r n  ou t  t h a t  such a d i s t i n c t i o n  

as  was noted above ( sec t ion  2) between i n t e r n a l  and ex te rna l  r e s t r i c t i o n s  

w i l l  be both defensible  and re levan t ;  but  a r e s t r i c t i o n ' s  being dismissed a s  

narratively i r r e l e v a n t  makes it no l e s s  a r e s t r i c t i o n .  The fact of t h e  

agent ' s  unfreedom vis-5-vis t h a t  r e s t r i c t i o n  remains, d e s p i t e  t h e  decis ion 

t h a t  t h i s  f a c t  i s  of no o r  of l i t t l e  moral s ignif icance .  (The discuss ion 
t h a t  follows immediately, i n  f a c t ,  w i l l  concentrate upon those  res t r i c t ions - -  

usua l ly  l i t t l e  considered--that w i l l  l a t e r  i n  t h e  essay be shown t o  be l a r g e l y  

unimportant from a normative point  of viev.)  

Pressing these  po in t s  f u r t h e r ,  as was e a r l i e r  remarked, w i l l  produce 

some seemingly t r i v i a l  o r  absurd bu t  nevertheless he lp fu l  conclwions .*  It 

has  a l ready been not iced t h a t  some wants--thcce f o r  contradic tory  s t a t e s  of 

affairs-cannot i n  p r i n c i p l e  be rea l i zed .  Apart from freedom s i m p l i c i t e r ,  

hovever, freedom with regard t o  a p a r t i c u l a r  want, a s  was suggested above, 

would involve a complete absence of  impeaments of any kind. Are t h e r e  any 

kinds  of wants t h a t  are, s o  t o  speak, "freew--wants t h e  r e a l i z a t i o n  o f  which 

involves no r e s t r i c t i o n s ?  Another way of asking t h i s  question i s  t h i s :  a r e  

t h e r e  th ings  t h a t  could se rve  a s  content  f o r  wants, t h e  r e a l i z a t i o n  of  vhich 

would involve no cost?  This vay of  pu t t ing  t h e  mat ter  serves  t o  emphasize 

t h a t  vants a r e  f o r  th ings  < i n  some sense) valued,  whereas r e s t r i c t i o n s ,  o r  

c o s t s ,  are disvalued,  not wanted. I f  w e  had our way everything would be i n  

t h i s  sense  "f ree  ," i .e.,  without cos t .  But c l e a r l y ,  almost no want would 

s a t i s f y  these  requirements, f o r  near ly  everything v a k ~ e d  has some c o s t  o r  

o t h e r  a t tached t o  it. Even those  th ings  t h a t  most approximate these  condi- 

t ions -ac t iv i t i e s  enjoyed f o r  t h e i r  i n t r i n s i c  and not f o r  t h e i r  instrumental  

v a l u r a r e  o f t e n  done a t  some c o s t ,  i f  none o t h e r  than t h e  c o s t  of not  being 

'1n c h a ~ t e r  3 (and r a t h e r  l e s s  importantly below) t h i s  problem viU be - .  

taken up at  onl; a very genera l  l e v e l .   or a comprehensive treatment see  
F e l i x  E. Oppenheim, Dimensions of Freedom (New York and Landon: S t .  Martin 's  

Press, 1961). 

2 ~ f  we did not p ress  t h i s  explora t ion of  freedom ( a s  a mat ter  of f a c t )  
t o  i ts l o g i c a l  l i m i t s ,  w e  would have t o  j u s t i f y  stopping at some point  s h o r t  
of t h e  limits--perhaps because beyond t h a t  point  t h e  i s s u e s  are n o n a a t i v e l ~  
u n b p o r t a n t .  But then we would no longer  have a d e s c r i p t i v e  account. 

More- 

over,  we vuuld beg important questions.  



ab le  t o  do something e l s e  of i n t r i n s i c  value  a t  t h e  same t h e .  
I f  I went t o  

go f o r  a s w i m  and go t o  hear  a l e c t u r e  bu t  cannot do both,  one M 1 1  be done 

a t  t h e  expense of t h e  o t h e r ,  i - e . ,  each want i s  a r e s t r i c t i o n  upon my freedom 

t o  r e a l i z e  t h e  o ther .  Thus it tu rns  o u t  t h a t  even wants themselves can be 

r e s t r i c t i o n s :  by v i r t u e  of our having them, and t h e i r  not  a l l  being a b l e  t o  

be r e a l i z e d ,  we cannot be f r e e  from t h e  unpleasantness of having some or  many 

of them f r u s t r a t e d .  Indeed, P i t i r i m  Sorokin has argued t h a t  "one could in- 

crease  one's  freedom as well  by l i m i t i n g  h i s  des i res  a s  by inc reas ing  h i s  o p  

p o r t u n i t i e s  t o  s a t i s f y  h i s  desires."'  And we do i n  f a c t  say t h a t  a man with 

few w a n t s  is a f r e e  man; he i s  not burdened by t h e  f r u s t r a t i o n  of having 

multi tudinous wants m e t .  I lot icing t h e  unfreedom t h a t  a r i s e s  from our hav- 

ing incompatible wants, however, should not d i v e r t  a t t e n t i o n  from t h e  more 

important case,  t h a t  i n  which t h e  cos t  o r  r e s t r i c t i o n  i s  owing not t o  t h e  

presence of some o t h e r  want t h a t  must be f r u s t r a t e d  i n  t h e  pursu i t  of t h e  

first want but t o  t h e  presence of a cos t  proper,  i .e. ,  a means t h a t  is not 

valued but  i s  necessary t o  t h e  r e a l i z a t i o n  of t h e  end wantedm2 I f  I vant  m y  

paycheck at t h e  end of  t h e  week I must go t o  work, no mat ter  how i n t r i n s i c a l l y  

unpleasant or  disvalued t h a t  work might be: on MacCallum's schema, I am thus  

not f r e e  from t h e  r e s t r i c t i o n  of  work t o  enjoy my paycheck. 3 

'These words a r e  J. Roland Pennock's, s t a t i n g  Sorok in l s  argument (no - - 
c i t a t i o n  given) ;  "coercion: An Ovemiew," Coercion: Nomos XIV, ed. J. Roland 
Pennock and John W. Chapman (Chicago: Aldine-Atherton, 1972),  p. 8. Pennock 
continues:  an^ might ob jec t  t h a t ,  c a r r i e d  t o  i t s  l o g i c a l  conclusion, t h e  
end r e s u l t  of  t h e  [process of l i m i t i n g  d e s i r e s ]  would be death ,  t h e  very nega- 
t i o n  of l i b e r t y .  Yet we do seem t o  accept t h e  idea  t h a t  a m u l t i p l i c i t y  of  
wants, ou t  of all proportion t o  t h e  p o s s i b i l i t y  of f u l f i l l i n g  them, i s  frus-  
t r a t i n g  and t h a t  f requent ly  t h e  f r u s t r a t i o n  can be b e t t e r  removed by eliminat- 
ing t h e  wants a s  a way of t r y i n g  t o  s a t i s f y  them. We might t h u s  th ink  of lim- 
i t i n g  wants as a way of increas ing freedom, s ince  freedom i s  so  c lose ly  l inked 
with f r u s t r a t i o n . "  This approach t o  freedom ( o r  ~ e a c e )  can be  t r aced ,  of 
course, t o  at l e a s t  t h e  S to ics .  

%"hese means w i l l  of course be r e l a t e d  t'o r e s t r i c t i o n s  i n  t h e  world 
proper, i . e . ,  t o  t h e  way t h e  world i s ,  and not simply t o  t h e  presence o f  in- 
compatible wants ( i n  t h e  mind of t h e  individual) .  But this vill be discussed 

i n  t h e  next sect ion.  

b e  problem of want-descriptions is looming i n  t h e  background. 
The 

case of inconpat ib le  wants has  been dis t inguished from t h e  case of wants f o r  
ends but  not  f o r  means. I n  t r u t h ,  they a r e  both cases of incompatible wants: 
i n  t h e  example c i t e d ,  t h e  vant fo r  t h e  paycheck versus  t h e  want t o  not  ;lave t o  



subject ive s ide  

given an agent 

the  r ea l i z a t i on  

looking a t  the  

In  saying t h a t  the  determination of freedom from the 

i s  en t i r e ly  a matter of f a c t ,  what i s  meant, again, i s  t h a t ,  

(x) ,  and given a r a n t  of t h a t  agent ( r ) ,  the  r e s t r i c t i o n s  t o  - 
Of that want  (L) can be " tota led up," SO t o  speak, merely by 

This is say t h a t  t h a t  t o t &  w i l l  not be affected by other 

wants Of the qent, as  has j u s t  been shoun; but once these other are 
hewn* too become f a c t s  of t he  world. Of course, given t ha t  an indi-  

vidual at any particular time not only has occurrent but numerous staoding 
Or wants a s  well, t h i s  model of freedom may be deceptively 

simple. But i f  these  wants can be sor ted ou t ,  a rough determination of the  
agent ' s  s t a t e  of freedom o r  unfreedom can be reached. 

TO t i e  t h e  question of freedom up so c losely with the  wants of t h e  

agent is not,  it should be noted, t o  make freedon any l e s s  a matter of fac t .  

This point has been too l i t t l e  rea l ized  i n  discussions of the  subject with 

the  r e s u l t  t h a t  attempts t o  show t h a t  an agent "real ly"  i s  or  i s  not f r e e  in- 

evi tably f a i l  insofar a s  they do not take t h i s  subject ive element--viz., 

wants--into account. From t h i s  subject ive s ide ,  in  shor t ,  t h e  freedom of the  

individual  is determined a s  a matter of f a c t  according as  t he  agent thinks o r  

bel ieves  he is f ree ,  i .e . ,  according t o  h i s  subject ive wants. Thus a person 

who does something t h a t  is enjoyable fo r  its own sake, and genu ine l . ha s  no 

other  w m t  with which it conf l ic t s  ( i f  t h i s  is i n  f a c t  ever t h e  case) ,  does 

indeed engege in t h a t  a c t  "freely ," i .e .  , without cos t  (but  again, he is not 

f r e e  simpliciter) . Likevise, a person who does something t h a t  i s  instrumen- 

tally valuable m y  enjoy or  come t o  enjoy t h a t  a c t i v i t y  S O  much t h a t  it ceases 

to be the l~costll of t he  end for  which it is done and becomes i t s e l f  i n t r i n s i -  

cally enjoyable. A person who genuinely enjoys h i s  work exemplifies such a 

fortunate s t a t e  of a f f a i r s .  A person who does not enjoy h i s  uo*k, however, 

one who has to do it but does not w a n t  t o  do it, w i l l  think it a r e s t r i c t i o n  

upon h i s  freedom. indeed, one of the  grounds f o r  distinguishing from 

nonMrk is with most of t he  w r k  of t he  world--it is  intrinsically 

enjoyable, and so it is  by most seen as  a r e s t r i c t i o n  upon t h e i r  f reedo.  (to 

do t h e  things they r e a l l y  want t o  do). Quite apar t  from whether people ought 

work. The l a t t e r  i s  a species of t he  foimer, however, d i f fe ren t ia ted  by the 
underlying means-end rela t ionship.  



t o  t r y  t o  f ind  t h e i r  work enjoyable, t h e  f a i l u r e  t o  recognize t h e t  e o s t  work 

i s  not enjoyable underl ies  much misunderstanding about the  morali ty of t he  

marketplace. It i s  because most people value t h e i r  freedom t h a t  they place 

as  high a p r ice  a s  they can upon t h a t  which has been produced by r e s t r i c t i o n s  

of t h a t  freedom. 1 

3.4. The object ive approach 

The analysis  of freedom as a matter of f a c t  along t he  l i n e s  of t h i s  

subjective approach may be f e l t  t o  be unsat isfactory on a number of grounds. 

For one, it does not s e e  t o  allow us t o  say what we of ten want t o  be  ab le  t o  

say about s i t ua t i ons  in  which t h e  question of freedon a r i s e s :  i f  a l a v  for- 

bids such-and-such an ac t i v i t y ,  fo r  e z p l e ,  ve would want t o  be ab l e  t o  say 

t h a t  a person is  unfree t o  engage i n  t h e t  a c t i v i t y  regardless  of uhether he 

may w-to dc so. Moreover, by tying freedom so closely t o  an individual ' s  

vants ,  ve make it a very e therea l  thing: with every change of a person's 

wants t h e  degree of h i s  freedom or unfreedom changes. What these  objections 

suggest, hovever, is t h a t  a f u l l e r  account of freedom m y  require  an addi- 

t i o n a l  perspective,  one not  proceeding from the subject ive vants  of t h e  indi- 

vidual  alone. 

The subject ive approach j u s t  considered served t o  make perspicuous 

t he  place of vants  i n  the  question of freedom by taking as given the individ- 

ua l  (x)  - and h i s  want (z); the  individual ' s  s t a t e  of freedom o r  unfYeedom could 

then be determined according t o  t h e  r e s t r i c t i o n s  (y) t he r e  were t o  t h e  rea l iza -  

t i on  of h i s  vant. In  t he  case of what I w i l l  c a l l  t h e  "objective" approach, 

hovever, t he  individual (5) and t h e  r e s t r i c t i o n  are given; t h e  intEviduales  

s t a t e  of freedom o r  unfreedom, using t h i s  approach, i s  deternined then accord- 

i ag  t o  vhat he i s  l e f t  f r e e  t o  do o r  be (&), regardless  o f  whether h e  might 

rant t o  do or  be anything. I c a l l  t h i s  t h e  "objective" approach, bu t  by t h i s  

I mean only t h a t  t h e  approach proceeds not  from subject ive vants  but  from ob- 

jec t ive  r e s t r i c t i o n s  i n  the  vorld.  

This l a s t  statement requires  some elaborat ion,  especial ly  i n  l i g h t  of 

what vas sa id  i n  t he  l a s t  section. I n  pa r t i cu l a r ,  how can a " res t r ic t ion ,"  

'see H. B. Acton, The Vorals of bLnrkets (london: Lon-, 1971). 



which depends for  i t s  being a r e s t r i c t i o n  upon our knowing t h e  re levant  want 

of t he  agent, be object ively d e t e d n e d  ( i .  e. ,  be  deterizined t o  
a r e s t r i c -  

t i o n )  i n  t h e  absence of t h a t  knowledge? The answer involves noting f i r s t  

t h a t  " res t r ic t ions"  a r e  simply f a c t s  about t he  world u n t i l  such time as 

people who have m t s  t h a t  a r e  i n  some uay f ru s t r a t ed  by these f ac t s  tu rn  

then ( t h e  f a c t s )  i n to  r e s t r i c t i ons .  This does not prevent us ,  however. from 
t r e a t i n g  freedom hypothetically,  from taking a pa r t i cu l a r  f a c t  about t he  

~ r l d  i n to  consideration so t h a t  we n igh t  deternine what it v o d d  serve t o  

i n t e r f e r e  with in  t he  uay of human ac t i v i t y .  

Thus, given such-and-such s f a c t ,  if a person wanted t o  do such-and- 

such a thing,  he would ( o r  would no t )  be f ru s t r a t ed  in doing it, i . e . ,  t h i s  

f a c t  would ( o r  would no t )  be a r e s t r i c t i o n  upon h i s  doing it. (The hypotheti- 

c a l  want here serves t he  function of se lec t ing  an a c t i v i t y  [z] f o r  considera- 

t i o n  from a pa t en t i a l l y  i n f i n i t e  number of possible a c t i v i t i e s ;  otherwise t h i s  

approach would have t o  proceed by an iaposs ib le  exhaustive enmerat ion.)  A 

mountain, f o r  example, i s  j u s t  a f a c t  about t h e  world u n t i l  such time as some- 

one wants t o  get  t o  the  o ther  s ide ,  at which t i n e  it becones a r e s t r i c t i o n  t o  

h i s  doing so  (unless he vants  t o  climb the  mountain every b i t  as much as he 

wants t o  ge t  t o  t he  o ther  s ide) .  Thus we can take an agent &, a f a c t  about 

t he  world ( a  possible  y), and say t h a t  i f  5 wanted t o  do &, which would i n  

some way be f ru s t r a t ed  by t h a t  f a c t ,  it would be a r e s t r i c t i o n ;  in s t a r t i n g  

v i t h  an q e n t  and a possible  y, however, we a r e  s t a r t i n g  f i r s t  v i t h  an objec- 

t i v e  f a c t  of t he  world and not with a subject ive rant. The terms "objective" 

and "subjective" a r e  thus  m e a t  t o  imply no more than t h i s a l  These tvo "ap- 

proaches" v i l l  frequently,  of course, cone down t o  t h e  same thing. But dis- 

t inguishing them does serve t o  emphasize on one hand t h e  subject ive wants 

Lnvolved in  questions about freedom, and on t he  Other hand t h e  object ive f a c t s  

of t h e  world t h a t  may be r e s t r i c t i o n s  upon those vants. 

The object ive approach is  b e t t e r  appreciated, however, when t h e  "re- 

s t r ic t ion ' '  i s  both more cer ta in ly  a r e s t r i c t i o n  and more c l ea r ly  r e s t r i c t i v e  

than i n  t h e  above example. (This u i l l  become espec ia l ly  c l e a r  in sec t ion  6 

'1t should be reca l led ,  moreover, t h a t  even subject ive wants a r e  being 
t rea ted  here as obJective f a c t s  of t he  world; these  t e n s  "ob~ec t ive"  and "sub- 
jective" should therefore  not be construed i n  any o ther  ways, fo r  I mean by 
them no more than I have indicated. 



below.) If a person i s  bound and gagged there  i s  usually l i t t l e  question 

about t h i s  f a c t  of the world being a r e s t r i c t i on ;  it thus makes sense, given 

the  agent (x) and the r e s t r i c t i o n  (y), to  ask what he is l e f t  f r ee  t o  do o r  

be (5)--in t h i s  case very l i t t l e .  Likewise, if a person suf fe rs  a s t roke,  

o r  loses  all h i s  worldly possessions, o r  i s  conscripted i n t o  t he  army, it i s  

well to look f i r s t  a t  these object ive f a c t s  so t ha t  it may be determined what 

t he i r  e f fec t  is  upon the individual 's  freedom o r  unfreedom. i . e . ,  what he i s  

thereby f r ee  o r  unfree, should he so des i r e ,  t o  do o r  be. 

It should be noted, noreover, t h a t  t h i s  object ive approach makes t he  

determination of questions of freedom no l e s s  a matter of f ac t  than does t he  

subjective approach. For indeed, both approaches ask t he  sane question, the  

former s t a r t i n g  from possible r e s t r i c t i o n s ,  the  l a t t e r  s t a r t i n g  from particu- 

lar Wants. B u t  again, t o  def in i t ive ly  d e t e d n e  an individual 's  freedom ac- 

cording t o  t he  number of " res t r ic t ions"  there  a r e  in the  world would be i m -  

possible,  for  there  a r e  an i n f i n i t e  number of possible  res t r ic t ions .  Never- 

the less ,  we can make estimztes of an individual ' s  o r  a people's freedom o r  

unfreedom sinply by making assumptions about a "normal" range of wants and 

about what "normally" counts as r e s t r i c t i ons  upon the rea l iza t ion  of those 

wants; indeed, we do t h i s  all the  time. Thus i f  we assume t h a t  Americans and 

Russians have roughly t h e  same range of wants, we can say t h a t  t h e  former a re  

more f r e e  than the  l a t t e r  simply by pointing t o  differences i n  the numbers 

and kinds of r e s t r i c t i ons  there  a r e  t ha t  serve t o  f r u s t r a t e  the  rea l iza t ion  

of those wants. (The case of Comunist China is  in t e r e s t i ng  i n  t h i s  connec- 

t ion:  fo r  one would bel ieve from the  accounts of many recent v i s i t o r s  t o  t h a t  

country t ha t  t he  Chinese people do not have t h i s  "normal" range of wants and 
I 

are  therefore  more free than t h e i r  American o r  Russian counterparts. They do 

not have freedom of a r t i s t i c  expression, for  example, but because they do not 

want t o  express themselves in  other than the  prescribed vay-we are  invi ted to - 
believe-they a r e  not unfree.) 

There i s  no reason i n  pr inciple ,  hoirever, t o  l i m i t  the  application of 

t h i s  object ive approach i n  any material  way; indeed, t o  do so  would be t o  beg 

t he  question. Thus i f  ve assume a normal range of  vants,  we can ask whether 

a poor man is l e s s  f r e e  than a r i c h  man, whether there  a r e  f ac t s  about the  

'see, e.g. , Main  P ~ y r e f i t t e ,  The Chinese, t rans .  Graham  ebb 
(Indianapolis: %bbs-!.!errill, 1977). 
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world t ha t  serve t o  f ru s t r a t e  the  r ea l i za t i on  of h i s  wants more than t h e  

wants of the  r i c h  man. Assuming t h i s  normal range of wants, there  c lear ly  

are: t he  poor man i s  l e s s  f ree .  Again, t h i s  i s  not t o  say t h a t  he w i l l  

think o r  believe himself l e s s  f ree ;  fo r  t ha t  w i l l  depend upon whether he has 

t h i s  normal range of wants and i n  what way he may have it. But i f  he does, 
and i f  we a r e  not going t o  define "freedom" i n  some c i r cu l a r  way such t h a t  

we build normative or  p o l i t i c a l  fac tors  i n to  the  concept, then we must allow 

t h a t  t he  poor man is  indeed l e s s  f ree .  Short of t h a t  c i rcu la r  route,  t h e  

idea of freedom i s  simply not r i c h  enough t o  generate t he  kinds of conclu- 

sions--in par t icu la r ,  t h e  kinds of normative argments--that t h e  fr iends of 

"negative l iber tyr1  have t r ad i t i ona l ly  wanted t o  secure. 

Let me conclude t h i s  sect ion by saying tha t  I an not recommending 

t h a t  "freedom" be used i n  %he broad way I have been using it here, t h i s  

analysis notwithstanding. My concern, again, has been t o  press t h i s  concept 

t o  i t s  limits, t o  determine how secure it is. But proper o r  preferred usage 

i s  t o  be distinguished from comon and indeed f-rom possible usage. I f  a term 

cones t o  be used r a the r  loosely o r  i f  t h e  idea behind it allows t h i s  kind of 

usage, it is r i s e  not t o  bui ld  whole theories  upon the  term o r  t he  idea it 

s ign i f i e s ,  especial ly  i m p r t a n t  nornative theories .  There a r e  other ,  more 

so l id  foundations, a s  we w i l l  see i n  t h e  next chapter when we examine the  

log ica l  features  of t he  concept of a r i g h t ,  especial ly  a s  t h i s  idea involves 

cor re la t ive  obligations.  Before taking up t h a t  analysis ,  however, I want t o  

look a t  t h e  re la t ionsh ip  between obligations and freedom. 

4. Obligations and Freedom 

The question t o  be considered i n  t h i s  section i s  whether obligations-- 

l ega l  or  moral-are t o  be seen as r e s t r i c t i o n s  upon t h e  freedom of individuals.  

But f i r s t  t h e  question of vhat it means t o  say t h a t  t he re  are obligations f o r  

individuals o r  t h a t  individuals have obligations must be discussed, fo r  I w i l l  

want t o  say shor t ly  t h a t  obligations can be t rea ted  as  objective fac t s  of t h e  

world and hence t h a t  t he  f i r s t  of these questions can be pursued along the  

l i n e s  of t he  object ive approach. 
1 

 he discussion tha t  follors-as it concerns t he  d i s t inc t ion  between 
lega l  and moral, whst it means t o  say that obligations e x i s t ,  and t h e  notion 



Taking l e g a l  ob l iga t ions  f i r s t ,  H. L. A. Hart d i s t ingu i shes  being 

"obliged1' from having an obligation. '  When people have a hab i t  of obeying 

the  law simply because of t h e  coercive fo rce  behind it, H a r t  argues,  we 

might say t h a t  they a r e  obliged o r  compelled t o  obey t h e  law,2 In  order  
t o  be able  t o  say t h a t  we have a l e g a l  ob l iga t ion ,  however, t h e r e  must be 

recognit ion o r  acceptance of t h e  l a w  a s  c o n s t i t u t i n g  a standard of behavior. 

Taking even t h e  simplest  l e g a l  system, one i n  which a nonarch (X) has unre- 

s t r i c t e d  l e g i s l a t i v e  au thor i ty ,  accept ing X ' s  decrees involves t r e a t i n g  de- 

v i a t i o n s  a s  occasions f o r  c r i t i c i sm;  moreover, 

. . . reference  t o  X ' s  words a r e  genera l ly  made a s  reasons f o r  doing o r  
having done what X says ,  a s  supporting demands t h a t  o the r s  should do 
what he says,  and as rendering at l e a s t  permissible t h e  app l i ca t ion  of 
coercive repress ive  measures t o  persons vho dev ia te  from t h e  standard 
cons t i tu ted  by X ' s  words.3 

Hart goes on t o  argue t h a t  i f  a group of  persons behaves i n  t h i s  way, then 

they accept t h e  r u l e  t h a t  X i s  t o  be obeyed and "the rule t h a t  h i s  word i s  

l a w   exist^";^ thus  t h e  l a w s  he decrees  and t h e  ob l iga t ions  they s e t  f o r t h  

e x i s t  a s  wel l .  Regarding t h e  rule t h a t  X ' s  word i s  law, Hart adds t h a t  

t h e  a s s e r t i o n  t h a t  t h e r e  is a l e g a l  system i n  England (o r  anywhere e l s e )  
does e n t a i l  t h a t  t h e r e  is i n  f a c t  genera l  acceptance of a fundamental 
r u l e  such as t h e  r u l e  t h a t  what t h e  @een i n  Parliament enacts i s  law. 
. . . 5 

And by lVgeneral acceptancew Bar t  means, i n  addi t ion t o  obedience, t h e  "use 

o f ,  and a t t i t u d e  t o ,  t h e  enacted law" described above. 
6 

There appears,  however, t o  be an equivocal use of "acceptance" i n  

of acceptance--is not  intended t o  be d e f i n i t i v e .  A f u l l e r  explora t ion of  

these  i s s u e s  w i l l  be taken up below i n  chap. 2 ,  sec.  8, and espec ia l ly  i n  
chap. 3,  secs. 1 and 2. 

'H. L. A. H a r t ,  "~egal and Moral Obligation," in Essays i n  Moral 
Philosophy, ed. A. I. Melden ( ~ e a t t l e  and London: Univers i ty  of Washington 

Press ,  1958), pp. 82-107. For a somewhat d i f f e r e n t  t rea tment  of these  is- 
sues,  cf .  ~ w t ' s  Concept of mu, pp. 59-60, 109-14, 247-48. 

2~ar t ,  "Legal and Moral Obligation," p. 89. 

31bid., P. 90. 41bid., P. 9P. 

51bid., p. 92. 61%id. 



ably b e t t e r  t o  l e t  "obli6xtion" denote t he  requ i re ren t s  of  the  enact- 

nents of pc s i t i ve  lew, r e g s d l e s s  of whether they do o r  do not der ive  fron 

a l e g a l  system t h a t  is  i t s e l f  accepted i n  t h e  s t ronger  sense ( o r  regardless  

of whether the re  nay a t  t i ~ e s  be a nora l  obl igat ion t o  disobey a l ega l  ob- 

l i ga t i on ) .  But i f  we do t h a t ,  we w i l l  have t o  say,  i n  the  zbsence of ac- 

ceptence -& t h i s  s t ronger  sense ,  t h a t  one is  obliged, owing t o  t he  possi- 

b i l i t y  of coercion, t o  f u l 5 i l l  one's obl igat ions .  And t h i s  is ,  I bel ieve,  

the  preferable  usage, f o r  it serves t o  br ing out t he  compulsory aspect o f  

"obligation" t h a t  Ear t  ' s usage obfuscates. In  sum, then, i f  individuals  

accept t h e i r  l e g d  obligztions--whether because they be l ieve  them t o  be i n  

some sense j u s t i f i e d  o r  s i q l y  because they are compelled t o  do so--we can 

say t ha t  t h e  ob l iga t ions  e x i s t  f o r  these  individuals ,  t h a t  they have these  - 
obl igat ions .  

Another reason Eer-t has pursued t h i s  l i n e  of a rgmen t ,  however, i s  

for  i t s  obvious app l ica t ion ,  by analogy, t o  t h e  case o f  moral obl igat ions .  

He i n  f a c t  l ists t h r ee  fea tu res  he bel ieves  a re  comon t o  both kinds of obl i -  

gations:  ( 1 )  dependence on t h e  ac tua l  p rac t ice  of a s o c i a l  group, ( 2 )  pos- 

s i b l e  independence of content ,  and ( 3 )  coercion.' I f  coercion i s  t o  apply i n  

t he  case of mral ob l iga t ions ,  however, it must involve more than such mea- 

sures  of " soc ia l  coercion" a s  avoidance o r  ostracism; f o r  H a r t  wants t o  be  

ab le  t o  show how we cen say  t h a t  m r a l  obl igat ions  e x i s t ,  not simply hov v e  

can say t h a t  we a r e  "obliged8' t o  a c t  morally. Thus H a r t  needs something l i k e  

the  s t ronger  sense  of "acceptance." Accordingly, by coercion i n  t h i s  case 

H a r t  means exposure of t h e  delinquent individual  t o  reminders not  only of h i s  

f a i l u r e  t o  comply with  t h e  r u l e s  of t h e  group bu t ,  more importantly, o f  h i s  

own presumed respec t  f o r  those r u l e s  as well .  

Moral," i n  P o l i t i c a l  a 2  Legal Obligation: Nonos X I I ,  ed. J. Roland Pennock 
and John W. Chapnan (Chicago: Atherton, 1970), pp. 58-59, 74ff. ; a l s o  "Some 
Xotes on Moral and Legal Obligation," i n  Human Rights,  ed. E. H. Pollock 
( ~ u f f a l o ,  1I.Y. : J a y S t e v a r t  Publications,  k c .  , 1971), p. 291. 

% a r t ,  "Legal and Moral obl igat ion,"  p. 100. The f i r s t  and second of 
these  fea tu res  suggest t h e  sense of "mral" H a r t  has i n  mind; i f  s lavery is 
"the ac tua l  p r ac t i c e  of a soc i a l  group," f o r  exanple, v e  nus t  suppose t h a t  t h e  
obl igat ions  a t tendent  t o  t h i s  p rac t ice  a re  t o  be counted as mral obl igat ions .  
This sense of "moral," which i s  c lose r  t o  "social ,"  i s  not t h e  sense t h a t  w i l l  
be developed i n  chap. 3,  secs.  1 and 2,  belov. 



The fac t  t h a t  nora l  pressure i s  cha r ac t e r i s t i c a l l y  exerted through an ap- 
peal t o  t h e  c?elinquentls assumed respect f o r  t h e  i n s t i t u t i o n  v io la ted ,  
together  with t h e  f a c t  t h a t  t h e  p lea ,  "I could not help it , I 1  i s ,  i f  su-b- 
s tan t ia ted ,  d v a y s  an excuse, j o in t l y  cons t i t u t e  t h e  " in te rna l i ty"  of 
morals a s  cospared with t h e  "external i tyw of law.1 

It is  i n  t h i s  sense,  then,  t h a t  Hart bel ieves  t h a t  moral obl igat ions  can be 

sa id  t o  ex i s t .  

The p r o b l a  as t o  t he  existence of such obl igat ions  a r i s e s ,  of course, 

when t h e  above nentioned presumption is unfounded, when t h e  attempted exposure 

f a i l s ,  owing t o  t h e  del inquent ' s  not respecting o r  accepting t h e  author i ty  of 

t h e  ru les  of t h e  group; f o r  then t h e  "coercive1' element, as H a r t  has construed 

it, is  missing, and s o  t he  exis tence of t h e  obl igat ion fo r  t h a t  individual  is 

ca l led  i n t o  question. To be sure ,  an individual  nay accept,  i n  t he  weaker 

sense of t h e  word, t h e  exis tence of a moral obl igat ion;  i . e . ,  he may conform 

t o  t h e  behavior required by t h e  obl igat ion simply because of straightforward 

%oc i a l  coercion," even though he does not " internal ize"  t h e  obligation.  Thus 

we could say t h a t  he  i s  "obliged" t o  accept it, i n  which case  it does e x i s t  

f o r  him. But a moral obl igat ion cannot be s a id  t o  e x i s t  f o r  t he  genuine de- 

l inquent ( o r  i conoc las t? ) ,  fo r  he does not accept it i n  even t h i s  weaker sense, 

i.e.,  he i s  not even "obliged" t o  accept it. Though he may no t ice  t h a t  o thers  

accept t h e  obligation--as i n  t h e  case,  f o r  example, of a r e l i g ious  obl igat ion 

of a s e c t  t o  which he does not belong--it w i l l  in no way be seen as author i ta-  

t i v e  f o r  h i m  unless it is accepted i n  at  l e a s t  t h i s  weaker sense. 2 

There i s ,  then,  an int imate  connection between "acceptanceq1 and claims 

about t h e  exis tence of obl igat ions .  For whatever t h e  grounds f o r  acceptance-- 

prudent ia l  (because of coercion) i n  t h e  case  of "unacceptedn l e g a l  obl igat ions ,  

l e g a l  o r  p o l i t i c a l  o r  moral i n  t h e  case of accepted l e g a l  obl igat ions  o r  l e g a l  

systems, o r  prudent ia l  o r  moral i n  t h e  case of moral obligations--only i f  ac- 

ceptance of sate kind obtains  can t h e  obl igat ion be s a id  t o  ex i s t .  Later in 

t h i s  essay I w i l l  argue t h a t  moral obligations--in t h e  sense of "moral" I vill 

be using-must be accepted on r a t i o n a l  grounds, not on t h e  grounds of respect  

o r  be l ie f  (" internal izat ion")  o r  coercion ( l e g a l  o r  soc i a l )  as discussed here; 

they vill thus  be au tho r i t a t i ve  insofar  as t h e  pover of reason is  author i ta-  

 art, "Legal and Moral Obligation," p. 103. 

2 ~ f .  Gevirth,  "Obligation: P o l i t i c a l ,  Legal, and Moral," p. 59. 



t i v e .  But regardless  of t h e  grounds f o r  t h e  acceptance, t h i s  notion is  t h e  

s i n e  qua non of an ob l iga t ion ' s  e x i s t i n g  f o r  an individual.  

This conclusion re tu rns  us ,  then,  t o  our o r i g i n a l  question: a r e  

obl igat ions  t o  be seen as  r e s t r i c t i o n s  upon t h e  freedom of t h e  individual? 

Given t h a t  those obl igat ions  t h a t  e x i s t  do so  i n  v i r t u e  of  some kind of ac- 

ceptance, t h e  answer would appear t o  be no. But sure ly ,  t h i s  i s  too has ty  

an answer; f o r  it assumes t h a t  accepting an obligation-for whatever reason-- 

i s  tantamount t o  wanting t o  f u l f i l l  it. Acceptance, a s  we have seen, m y  be 

f o r  any number of reasons--prudential, moral, r a t i o n a l ,  and others  ( t h e r e  a r e  

of course many ways t o  c l a s s i f y  reasons).  But t o  c i t e  a reason f o r  wanting 

t o  f u l f i l l  an obl igat ion i s  not necessar i ly  the  same thing a s  saying t h a t  one 

wants t o  do what w i l l  f u l f i l l  t h a t  obl igat ion.  Accepting, on some c r i t e r i o n ,  

ny obl igat ion t o  serve  i n  the  army is  not t o  say t h a t  I want t o  serve i n  t h e  

army. O r  again,  I may genuinely f e e l  and accept my ob l iga t ion  t o  v i s i t  ~qy 

s i c k  aunt on Sunday afternoon, but I r e a l l y  want t o  go t o  t h e  b a l l  gune. 

This r a i s e s  an o ld  problem, t h e  answer t o  which no doubt l i e s  i n  

recogliizing t h a t  the re  is a continuum between ob l iga t ions  t h a t  a r e  i n  f a c t  t h e  

r e a l i z a t i o n  of wants and obl igat ions  t h a t  a r e  not  wanted a t  all, t h a t  f r u s t r a t e  

o r  r e s t r i c t  t h e  r e a l i z a t i o n  of l a r g e  numbers of wants, but  a r e  accepted all 

t h e  same ( f o r  reasons of ten r e l a t e d  t o  o r  generated by t h e  obl igat ions  t h e w  
I s e l v e s ) .  If we were all l i k e  A r i s t o t l e ' s  v i r tuous  man, then Hegel would be 

r i g h t  i n  saying t h a t  good law "compels" us  t o  do what we would f r e e l y  choose 

anyway. But t h e  t r u t h  i s  t h a t  most of  u s  a r e  l i k e  A r i s t o t l e ' s  continent man; 

and so obl igat ions  do, insofar  a s  they f r u s t r a t e  t h e  r e a l i z a t i o n  of  our redl 
wants, r e s t r i c t  our freedom. But again,  t h e  determination of  t h i s  question 

i n  any p a r t i c u l a r  case i s  a matter of f a c t ;  f o r  depending upon whether one i s  

a "virtuous" or only a "continent" man i n  t h a t  case ,  one w i l l  o r  vi l l  no t  be 

f r e e  i n  v i r t u e  of e i t h e r  wantinq o r  h a v i n g t o  meet one's obligation.  

These last remarks can be brought out  more N l y  by re tu rn ing  to  our 

two approaches t o  questions of freedom. Using t h e  subject ive  approach, if an 

individual has a want (z) t h a t  i s  f rus t ra ted  by some obl igat ion t h a t  he 

has accepted, f o r  reasons perhaps unrela ted t o  t h i s  w a n t ,  then c l e a r l y  that 

obl igat ion vill serve  a s  an i n s t a n t i a t i o n  o f  t h e  y v a r i a b l e  and he can be  s a i d  

'Aristotle Niconachean Ethics  7 . l f f .  



t o  be unfree with regard t o  it. I f  he wants t o  d r ive  h i s  automobile a t  70 

n i l e s  per  hour, f o r  example, but he has a l ega l  obl igat ion t o  d r ive  a t  55, 

which he accepts only t o  avoid being a r res ted ,  then t h a t  obl igat ion i s  a re- 

s t r i c t i o n  of h i s  freedom. But i f ,  on t h e  other  hand, an individual  (&) has 

a want (z) t h a t  happens t o  coincide exact ly  with some obl igat ion he accepts ,  

then from t h i s  subject ive  s ide  he i s  not unfree with r e g v d  t o  t h a t  obliga- 

t ion .  I f  he wants t o  d r ive  under 55 because he bel ieves  doing so w i l l  in-  

sure  h i s  s a f e ty  and he has a l ega l  obl igat ion t o  d r i ve  under 55, which he 

accepts f o r  whatever reason, then t h a t  obl igat ion,  from t h i s  subject ive  s ide ,  

i s  no r e s t r i c t i o n  of h i s  freedom, f o r  he has no want t h a t  i t  serves t o  frus- 

t r a t e .  Here he i s  f r e e  insofa r  a s  he thinks or bel ieves  he i s .  

Using t he  object ive  approach, however, the  r e s u l t s  a r e  somewhat d i f -  

f e ren t .  From t h i s  s i de  we s t a r t  with the  individual  (&) and some f a c t  about 

t he  world, some possible x, and ask how tha t  f a c t  a f f e c t s  t he  freedom of t he  

individual ,  what it leaves him f r ee  t o  do or  be (z). We can t r e a t  obliga- 

t i ons  a s  object ive  f a c t s  of the  world, a s  we have seen, insofa r  as  we can 

determine behaviorally t h a t  people accept t h m ,  f o r  whatever reason.' Thus 

i f  an individual f u l f i l l s  h i s  obl igat ion and there fore ,  f r m  our point  of 

view, accepts it (from h i s  point  of view he accepts it and then f u l f i l l s  i t ) ,  

we can ask how t h i s  obl igat ion a f f ec t s  the  r e a l i z a t i on  of h i s  wants. But here 

we have t o  pose t h e  question hypothetically,  we have t o  ask how the  obl igat ion 

would a f f e c t  h i s  freedomif he wanted t o  do such-and-such. Thus from t h i s  ob- 

Jec t ive  s ide  the  man who wants t o  d r ive  under 55 is made unfree by the  obliga- 

t i o n  not t o  exceed 55, even though he does not want t o  d r ive  over 55, t h i s  be- 

cause t he r e  i s  an obl igat ion not t o  should he want to .  Objectively, he is  

made unfree by t h i s  obligation.  This approach requires ,  i n  sho r t ,  t h a t  we 

make assumptions about human wants, as  when we e a r l i e r  spoke of the  "normal" 

range of wants, I take it, however, t h a t  t he  assumption t h a t  t he  vor ld  is 

peopled by individuals  who f a l l  somewhat shor t  of t h e  Ar i s t o t e l i an  vir tuous 

%he behavioral determination of t h i s  acceptance need not be d i rec t .  
A person who does not obey a l ega l  obl igat ion,  f o r  example, may be "obligedw 
t o  accept t h a t  obl igat ion i n  t he  form of a l ega l  sanction; thus t he  behaviorsl  
evidence w i l l  be delayed o r  ind i rec t .  This suggests why, during periods of 
l ax  enforcement, it is  d i f f i c u l t  t o  say whether l e g a l  obl igat ions  i n  f a c t  ex- 
i s t ,  fo r  the  evidence i s  spotty.  Cf. Hart ,  Concept of Law, pp. 114-16. 



man i s  not controversial .  I f  t ha t  i s  so,  then it i s  sa fe  t o  say t h a t  obliga- 

t i ons ,  taken as object ive  f a c t s  of t he  world, do indeed r e s t r i c t  freedom. 

For obl igat ions  a r e  requirements t o  do or  t o  not do ce r t a i n  th ings ,  require- 

ments t h a t  may conf l i c t  with,  and therefore  f r u s t r a t e ,  our various wants. 

5 .  Negative and Pos i t ive  Obligations 

In  t h e  next se- t ion we w i l l  take up again t h e  question of t h e  rela- 

t ionship between obl igat ions  and freedom, espec ia l ly  a s  it involves t h e  dis-  

t i nc t i on  between negative and pos i t ive  obl igat ions .  In  order t o  do t h a t ,  

however, we have t o  be c l ea r  about t h i s  d i s t i nc t i on .  Roughly, a negative 

obl igat ion i s  a proscr ipt ion,  a requirement t h a t  we not do something, whereas 

a pos i t ive  obl igat ion i s  a prescr ipt ion,  a requirenent t h a t  we 9 something. 

Examples of the  former night  include obl igat ions  not  t o  murder, s t e a l ,  o r  

t respass ;  exmples  of t h e  l a t t e r  might include obl igat ions  t o  pay taxes ,  feed 

one's  chi ldren,  o r  serve i n  t h e  army. A negative ob l iga t ion  has as i t s  con- 

t e n t  a "negative act ion,"  whereas t he  content of a pos i t i ve  obl igat ion is a 

"posi t ive  action." I n t u i t i v e  a s  t h i s  d i s t i nc t i on  appears, t he r e  a r e  a number 

of d i f f i c u l t i e s  surrounding it t h a t  I want t o  examine; f o r  a s  we w i l l  see  i n  

chapter 3, it l i e s  a t  t he  hear t  of t h i s  theory. I w i l l  argue l a t e r ,  i n  f a c t ,  

t h a t  t h e  d i s t i nc t i on  underpins t h e  l i b e r t a r i a n  emphasis of t h e  theory of 

c l a s s i c a l  l ibe ra l i sm,  at l e a s t  when t ha t  theory i s  made e x p l i c i t ,  t h a t  it is 

cen t r a l  t o  t h e  consistency requirement f o r  a theory of r i g h t s ,  and that it is 

c ruc i a l  t o  t h e  causal  foundations of t h e  l a w  of t o r t s .  

Let u s  consider f i r s t ,  however, the  question of j u s t  what "negative" 

and "positive" a r e  characterizing.  A given obl igat ion,  l i k e  any given act ion,  

can be accurate ly  described i n  an endless number of ways, involving both nega- 

t i v e  and pos i t ive  formulations. These formulations o rd ina r i l y  take t h e  form 

of d e s  which s e t  t h e  obl igat ions  and hence t h e  r e q u i s i t e  negative o r  posi- 

t i v e  act ions .  It i s  i m p r t a n t ,  however, not t o  confuse t h e  character of t h e  

language i n  which t h e  rule i s  couched with t h e  character  of ',kc obl igatory 

action proper. The positive rule t o  keep promises, for example, may require 

t h a t  one perform both negative and pos i t ive  act ions ,  as may t h e  negative r u l e  

not t o  break promises. O r  again, t h e  pos i t i ve  (and very g e n e r d )  r u l e  t o  

obey t h e  law might, i n  some socie ty ,  require  nothing but  negative act ions .  



There a r e  many d i f f i c u l t  questions regarding t h e  l o g i c a l  r e la t ionsh ips  be- 

tween t h e  "corresponding" negative and p o s i t i v e  formulations o f  var ious  

rules;' but  care  should be  taken t h a t  t h e  character  of t h e  language i n  which 

a  & i s  couched not obscure what t h e  r u l e  req.Lres  i n  t h e  world. The ques- 

t i o n  whether t h e  formulation of t h e  r u l e  is  negat ive  o r  p o s i t i v e ,  i n  s h o r t ,  

i s  a  d i f f e r e n t  question than whether t h e  ob l iga to ry  ac t ion  i t s e l f  i s  negative 

o r  posi t ive .  It i s  t h e  second quest ion t h a t  vill  concern us here ,  f o r  it is 

ul t imately  t h e  important one. 

5.1. Negative and p o s i t i v e  ac t ions  

I n  o rder  t o  be c l e a r  about t h e  d i s t i n c t i o n  between negat ive  and posi- 

t i v e  ob l iga t ions ,  then,  it is  necessary t o  be c l e a r  about t h e  d i s t i n c t i o n  be- 

tween negative and p o s i t i v e  act ions;  f o r  when we f u l f i l l  a  negative o r  p o s i t i v e  

obl igat ion we "perform1' t h e  corresponding negat ive  o r  p o s i t i v e  act ion.  Recent 

theor ies  o f  ac t ion  have t r e a t e d  t h i s  sub jec t  a t  some length  and o f ten  wi th  con- 

s ide rab le  sophis t ica t ion;2  notwithstanding t h i s ,  t h e  r e s u l t s  i n  a t  l e a s t  t h e  

a r e a  of negat ive  ac t ion  have been l e s s  than s e t i s f a c t o r y ,  f o r  reasons I w i l l  

i n d i c a t e  somewhat l a t e r .  Let me s e t  out  f i r s t ,  however, t h e  d i s t i n c t i o n s  and 

d e f i n i t i o n s  v i t h  which I v i l l  be working throughout t h i s  essay. This w i l l  be  

anything b u t  a  thorough treatment of t h e  sub jec t  o f  ac t ion ,  bu t  it should be  

adequate both f o r  t h e  purposes of t h e  essay and a s  background f o r  t h e  c r i t i c a l  

remarks t h a t  follow. (There v i l l  o f  necess i ty  b e  a  number o f  loose  ends a s  we 

go along; they w i l l  come together  only a f t e r  t h e  var ious  p a r t s  of t h i s  expli-  

ca t ion have been s e t  fo r th .  ) 

The i n t u i t i v e  (and s impl i f ied)  idea  underlying t h e  d i s t i n c t i o n  between 

negative and p s i t i v e  ac t ion  is j u s t  t h i s :  p o s i t i v e  ac t ion  involves a  change 

1 See, e.g., Marcus G. Singer,  "Negative and Pos i t ive  Duties," Philo- 
sophical  Quar te r ly  1 5  (Apri l  1965): 97-103; and Bernard Nayo, " ~ e g a t i v e  and 
Pos i t ive  Duties: A Reply," Philosophical  Quar te r ly  16 ( ~ p r i l  1966): 159-64. 
There a r e  d i f f i c u l t i e s  i n  both of these  essays (e.g. ,  n e i t h e r  author seems 
aware of t h e  b a s i c  d i s t i n c t i o n  I an making h e r e ) ,  b u t  they w i l l  g ive  a f l a v o r  
of some of t h e  l o g i c a l  problems involved i n  con t ras t ing  d i f f e r e n t  formulations . 

2 ~ e e ,  e.g., t h e  c i t a t i o n s  given by Myles Brand, "The Language of Not 
Doing," American Philosophical  Quarterly 8 (January 1971): 46, n. 4. 



i n  t h e  ~ o r l d  re levant  t o  t he  act ion i n  qilestion whereas negative ac t i on  

(e.g., r e f ra in ing ,  on i t t i ng ,  "doing nothing a t  a l l " )  involves no c h ~ e  i n  

t h e  bvrld re levaqt  t o  the  act ion i n  question.  Notice f i r s t  t h a t  t h e  con- 

cept of "change i n  t h e  world" is c r u c i a l  t o  t h e  d i s t i nc t i on .  Secondly, it 

is alvays with reference t o  some pa r t i cu l a r  ac t ion  t h a t  we can be s a i d  t o  

be ac t ing  pos i t ive ly  o r  negatively.  

To expl icate  t h i s  i n t u i t i o n  nore  f u l l y  we need f i r s t  a pr imit ive  

ontological  sketch upon which t o  bui ld .  I follow G. H. von Wright i n  

th inking t h a t  t h e  world i s  cons t i tu ted  by s t a t e s  of affairs--described by 

state-descriptions--that  these  s t a t e s  nzy or  may not  change qua l i t a t i ve ly ,  

and t h a t  events a r e  t r an s i t i ons  from one s t a t e  t o  a t e q o r a l l y  succeeding 

one, which t r an s i t i ons  may o r  may not involve a q u a l i t a t i v e  change.' (With 

the  exception of t he  changes associa ted with mental a c t s ,  I mean change at 

the  nacro-, not at  the  n ic ro leve l ,  however d i f f i c u l t  t h a t  d i s t i n c t i o n  may 

be t o  draw.) Thus events and changes, j u s t  a s  a c t i ons  and ob l iga t ions ,  may 

be character ized a s  negative o r  pos i t ive :  a pos i t ive  event denotes a posi- 

t i v e  o r  qua l i t a t i ve  change i n  the  world, between succeeding s t a t e s  of af- 

f a i r s ;  a negative event denotes a negative change, o r  no qua l i t a t i ve  change 

between succeeding s t a t e s  (S.B.: I d id  not  say a regress ,  I s a id  no change). I 

To describe an event, then,  we need ( a t  l e a s t  imp l i c i t l y )  two state-descrip- 

t i o n s  which themselves character ize  two succeeding s t a t e s  of a f f a i r s .  

:?ow a l l  act ions  a r e  events involving, t o  a g rea te r  o r  l e s s e r  degree, 

t he  mental o r  bodily behavior of hunan individuals  between succeeding s t a t e s .  

( I  an not concerned here with t he  "acts" of animals, c o ~ t t e e s ,  o r  gods. ) 

But of course not all human behavior is act ion;  most breathing, sneezing, 

b l inking,  f a l l i n g ,  dreaming, and so on is not  something we do. Action, on 

t h e  o ther  hand, is  behavior we perform (what this means w i l l  be discussed in 

a nonent). A pos i t ive  act ion,  then,  denotes a change i n  t h e  ~ r l d  t h a t  

br ing about; it corresponds to--or b e t t e r ,  constitutes--a pos i t i ve  event 

t h a t  w e  cause. Negative ac t ion ,  however, is  somewhat more complicated, far 

it includes--or at  l e a s t  I w i l l  t ake  it t o  include--not only mere not  doing 

k e o r g e  Henrik von Wright, and Action (London: Routledge dr 
Kegan Paul, 1963 )~  espec ia l ly  chap. 2. I do not follow von Wright i n  all 
respects ,  e spec ia l ly  i n  t h e  matter of h i s  ontological  and causal  conclusions 
regarding forbearing,  as w i l l  be brought out  l a t e r .  



o r  "doing nothing at all" bu t  a l s o  re f ra in ing ,  forbearing,  absta ining,  and 

so  on. ( h l y  reason f o r  so  c l a s s i f y i n g  these  l a s t  mentioned "inactions" w i l l  

be made c l e a r  l a t e r .  ) Let us  say f o r  t h e  moment, then,  t h a t  a negative ac- 

t i o n  denotes no change and hence nothing i n  t h e  world t h a t  we b r ing  about 

r e l e v m t  t o  t h e  ac t ion  i n  question; a negative ac t ion  corresponds t o  o r  

cons t i tu tes  a negative event,  except t h a t  i n  t h e  case  of re f ra in ing ,  forbear- 

ing,  e t c .  t h e r e  i s  a p o s i t i v e  aspect  o r  change involved, though one not r e l e -  

vant  t o  t h e  ac t ion  i n  question-hence it remains a negative event. The sense 

i n  which a negative ac t ion  i s  even an ac t ion  i s  thus  t h e  same sense i n  which 

a negative event i s  even an event: "negative" denotes "nothing" o r  "none." 

A negative event i s  what we would o r d i n a r i l y  c a l l  no event,  o r  nothing h a p  

pening; a negative act ion is  what we would o r d i n a r i l y  c a l l  no act ion.  This 

i s  a somewhat a r t i f i c i a l  way of  pu t t ing  t h e  mat ter ,  but  again,  it i s  use fu l  

i n  coming t o  g r i p s  with t h e  denotation of "negative obl igat ion,"  t h e  comota- 

t i o n  of which does seen t o  make i n t u i t i v e  sense. 

It should be noted here  that while t h e  performance of a p o s i t i v e  ac- 

t i o n  involves some change i n  t h e  world, t h a t  ac t ion  w i l l  be properly under- 

stood only if it is  cor re la ted  t o  t h e  cor rec t  event,  t h e  event & cons t i tu tes .  

This must be sa id  because i n  looking at t h e  world we can of course s e l e c t  our 

events,  our t r a n s i t i o n s  from one s t a t e  of a f f a i r s  t o  a succeeding one, arbi -  

t r a r i l y ,  i . e . ,  without reference t o  any a c t u a l  changes i n  t h e  world o ther  than 

temporal changes. I n  p a r t i c u l a r ,  j u s t  because t h e r e  i s  no change between suc- 

ceeding s t a t e s  of a f f a i r s  does not mean t h a t  no ac t ion  i s  occurring. Take t h e  

a c t  of standing at  a t t e n t i o n ;  l e t  us  say that A stands a t  a t t e n t i o n  from time 

t t o  t4. The event described by t h e  t r a n s i t i o n  from t h e  s t a t e  at t2 t o  t h e  
1 

s t a t e  at  t would involve no change i n  t h e  world ( f o r  t h a t  i s  j u s t  what stand- 
3 

ing at a t t e n t i o n  i s ) ;  b u t  this event does not  correspond t o  t h e  ac t ion  in 

question,  it i s  not  t h e  same event,  it i s  a fragment of t h e  event t h a t  corre- 

sponds t o  t h e  act ion.  We w i l l  see  t h e  importance of t h i s  point  i n  a shor t  

while. 

5.2. P o s i t i v e  a c t i o n s  

Let u s  t u r n  now, however, t o  more substant ive  mat te r s ,  concentrating 

f o r  t h e  moment on p o s i t i v e  action.  I am going t o  t r e a t  t h e  c l a s s  of p o s i t i v e  

ac t ions  very broadly, f o r  i t s  members a r e  by no means o f  a s i n g l e  hue. Yet 



a l l  pos i t ive  ac t ion  can be reduced t o  what i s  often c a l l e d  a "behavior 

plus" model, with "behavior" r e f e r r i n g  t o  some b i t  of mental o r  bodily be- 

havior (though not necessar i ly  bodily movenent, a s  w i l l  be brought out be- 

low), the  desc r ip t ion  of which may include var ious  of t h e  consequences of 

t h e  behavior, and "plus" r e f e r r i n g  t o  those  elements of consciousness t h a t  

serve ,  i n  d i f fe ren t  ways, t o  cause t h e  behavior. I n s t a n t i a t i o n s  o f  t h i s  

bas ic  model a r e  bes t  thought o f ,  I suggest ,  as ranging along a continuum: 

a t  one end a r e  those  ac t ions  minimally o r  perhaps only i m p l i c i t l y  involving 

conscious elements (e .g . ,  hab i tua l  a c t i o n s ,  ce r ta in  kinds of seemingly re- 

f l e x i v e  ac t ions ,  e t c . ) ;  a t  t h e  o ther  end a re  those ac t ions  maximally or  per- 

haps e x p l i c i t l y  involving conscious elements (e .g . ,  de l ibe ra te  o r  "reflec- 

tive' '  ac t ions ) .  

There i s  much t o  be sa id  and much controversy about these  various 

elements, o r  even "ac t s  ," of consciousness--wanting , des i r ing ,  bel ieving,  

knowing, de l ibe ra t ing ,  w i l l i n g ,  choosing--how they a re  dist inguished from and 

r e l a t e d  t o  each o ther ,  how they work t o  cause behavior. Some have argued, 

f o r  example, t h a t  we can explain hunan ac t ion  a s  behavior caused by wants and 

b e l i e f s  alone.' While t h i s  account, i n  v i r t u e  of i t s  appeal t o  elements of 

consciousness, i s  more s a t i s f y i n g  t o  common sense than t h e  stimulus-response 

accounts frequently found i n  t h e  behavioral  sciences,  it never theless  en- 

counters d i f f i c u l t i e s  when t h e r e  a r e  conf l i c t ing  wants. Even i f  these  d i f f i -  

c u l t i e s  can o f ten  be overcome by saying t h a t  t h e  dominant want causes t h e  be- 

havior,2 t h e r e  v i l l  remain a l a r g e  number of cases--including espec ia l ly  

t y p i c a l  moral action-in which t h i s  device vill  be most implausible. Take as 

a paradigm case of a moral a c t  (though t h i s  i s  not .the only kind of such ac- 

t i o n ) ,  one performed out of duty and contrary  t o  one's i n c l i n a t i o n s  o r  wants. 

On one hand we could say t h a t  the  want t o  perform t h e  duty was r e a l l y  t h e  

dominant want--that is, a f t e r  all, what t h e  agent did.  But t h a t  t r i v i a l i z e s  

t h e  explanatory account: wherever t h e r e  is an a c t  t h e r e  i s  a want t o  explain 

it, no mat ter  how t h i s  may f l y  i n  t h e  face  of even t h e  agent ' s  account of 

what he r e a l l y  wanted t o  do. On t h e  other  hand we could accept t h i s  explana- 

'see, e.g., Alvin I. Goldman, A Theory of Human Action (~nglewood 
C l i f f s ,  n.  J. : Prentice-Hall, 1970), pp. 72-76. 

2 ~ f .  ib id . ,  pp. 52-54. 



t i o n  of agent causation; bu t  t h a t  would make agency a mere chimera. For our 

wants a r e  not o r d i n a r i l y  anything t h a t  cause--they most o f ten  "happen" t o  

us ,  a s  a response t o  ex te rna l  o r  i n t e r n a l  s t imul i .  How then can e b e  sa id  

t o  cause the  behavior t h a t  they cause? Our being mere c a r r i e r s  of wants 

w i l l  not serve t o  adequately exp l ica te  "perform." I n  the  end, t h i s  account 

col lapses  t o  nothing more than a stimulus-response explanatory model, with 

t h e  wants a s  g ra tu i tous  p o s i t s  between s t i m u l i  and responses. 

A more s a t i s f a c t o r y  account, I suggest, would t r e a t  wants ne i the r  as 

gratui tous  nor a s  causal ly  determinative of the  behavioral  component of ac- 

t i o n  but a s  one of the  two bas ic  elements o f  consciousness c o n s t i t u t i v e  of 

a l l  ac t ion.  Wants function conatively;  they serve t o  order our world accord- 

ing t o  what s e e m  inpor tant  o r  of value t o  us.' But ac t ion does not follow 

ineluctably  from t h e  occurrence o f  a want. ( ~ e h a v i o r  may, i n  which case it 

i s  mere behavior, i. e. , a response t o  some stimulus; but see  t h e  next para- 

graph.) It follows, r a t h e r ,  from choice. We & insofa r  a s  choice i s  in- 

volved; o the rv i se  we merely behave. Without the  element of choice, typ ica l  

noral  ac t ion ,  a s  indicated above, would be qu i te  inscrutable .  2 

To say t h a t  choice i s  necessary t o  an adequate account of ac t ion is  

not ,  however, t o  say t h a t  it i s  expl ic i t ly_involved i n  a l l  ac t ion.  This be- 

'1n t h i s  and t h e  following paragraph I borrow from Alan Gewirthts - - 

"The Normative S t ruc tu re  of ~ c t i o n , "  ~ e v i e i  of Metaphysics 25 (~ecember 1971): 
2 38-61. 

%oreover, one of the  b a s i c  senses of "responsibi l i ty"  would be all 
but meaningless, f o r  we a r e  responsible fo r  our ac t ions  because we choose 
them, not because they follow determinatively from the  wants t h a t  happen t o  
us. This i s  not t o  say,  however, t h a t  we may not be held  responsible  f o r  our 
behavior, say f o r  those behaviors t h a t  may follow d i r e c t l y  from wants, a s  
noted above, o r  those  t h a t  m y  not be caused, even remotely, by choice. Sup- 
pose, f o r  example, t h a t  without r e a l i z i n g  it--i. e. ,  during a momentary lapse-- 
I dr ive  pas t  a s top  s ign and cause an accident. This i s  a case of mere be- 
havior: I d id  not choose not t o  stop. Yet I am responsible  f o r  t h i s  behavior 
in  two senses of "responsible": I am the  author of t h e  behavior; and I am 
l i a b l e  fo r  the  consequence: t h a t  flow from it. Here we might say tha t  I am 
responsible--in both these  senses--because I "allowed" myself t o  behave when 
I should have been a c t i n g  ( c o r r e c t l y ) ;  I was under a pos i t ive  obl igat ion,  t h a t  
i s ,  t o  be a t t e n t i v e  o r  d i l i g e n t ,  t o  not allow t h i s  momentary l apse  t o  occur-- 
which i s  what care lessness  i s  all about. This I take t o  be ( a t  l e a s t  p a r t  o f )  
t h e  force of t h e  "could have acted otherwise'' account of choice a s  brought out  
i n  t h e  t e x t  t h a t  follows. 



cones espec ia l ly  c l e a r  a s  we consider hab i tua l  or  seeningly re f l ex ive  ac- 

t ions .  Gett ing out of bed in  t h e  morning and g e t t i n g  dressed or  h i t t i n g  

someone i n  response t o  his h i t t i n g  you a r e  not on a par ,  a s  they involve 

choosing, with buying a new s u i t  o r  deciding t o  go t o  t h e  play t h i s  evening 

r a t h e r  than t o  t h e  concert .  Plevertheless, t h e  element of choice i s  im- 

p l i c i t l y  involved i n  these  f i r s t  two exanples i n  the  sense t h a t  the  agent 

could have chosen otherwise, even i n  t h e  seemingly re f l ex ive  case. ( I f  he 

couldn ' t ,  then it i s  not an ac t ion . )  I n  saying t h i s  I do not mean t o  deny 

t h a t  t h e r e  a r e  d i f f i c - d t  o r  border l ine  cases ,  cases i n  which we may be un- 

a b l e  t o  determine p rec i se ly  whether we have before us an ac t ion  o r  mere be- 

havior. Rather,  I nean simply t o  s e t  f o r t h  t h e  c r i t e r i a  f o r  p o s i t i v e  ac t ion  

as t h a t  notion w i l l  be  used i n  t h i s  essay. In  v i r t u e  then of these  two ele- 

ments--choosing and wanting--which a r e  c h a r a c t e r i s t i c s  c o n s t i t u t i v e  of a l l  

act ion,  I wi l l  say t h a t  p o s i t i v e  ac t ions  a r e  voluntary,  i n  the  sense t h a t  t h e  

agent chooses t o  a c t  a s  he does o r  could have chosen t o  a c t  otherwise, and 

purposive or  i n t e n t i o n a l ,  i n  t h e  sense t h a t  the re  i s ,  e i t h e r  e x p l i c i t l y  o r  

i m p l i c i t l y ,  some reason o r  motive o r  want t h a t  t h e  agent has t h a t  serves  t o  

explain why he acted a s  he d id  r a t h e r  than i n  some o ther  way. A t  t h i s  s t age ,  

then,  l e t  u s  say simply t h a t  a p o s i t i v e  act ion is  a voluntary and purposive 

b i t  of mental o r  bodi ly  behavior t h a t  i n  i t s e l f  c o n s t i t u t e s  some change i n  

t h e  world re levant  t o  t h e  ac t ion  i n  question and o f ten  causes o ther  changes 

a s  well. 

I n  order t o  f u r t h e r  specify  t h i s  d e f i n i t i o n  we need f i r s t  t o  amplify 

t h e  notion "changes i n  t h e  world," espec ia l ly  a s  it involves so-called mental 

a c t s ,  e.g., th inking about an i s sue ,  solving a problem, wanting t o  do some- 

th ing,  forming an intent ion.  These sre events "in t h e  world" i n  a somewhat 

s p e c i a l  sense: they a r e  changes, t o  be sure ,  from one mental s t a t e  t o  another,  

and they  o f ten  produce t h e  behavioral  changes t h a t  a r e  themselves nore c l e a r l y  

i n  t h e  world. A t  t h e  same time, they do not necessa r i ly  produce any other  

changes, changes a f  t h e  kind we would more comonly c a l l  " in  t h e  world," as 

even such t r i v i a l  bodily behavior a s  r a i s i n g  an arm, a f i n g e r ,  o r  an eyebrov 

w i l l .  We can perform mental a c t s ,  t h a t  is, and not  a f f e c t  t h e  r e s t  of t h e  

world i n  t h e  least-- thus t h e  well-knovn problems of v e r i f i c a t i o n  (and t h e  fu- 

t i l i t y  of proscr ibing kinds of thought o r  b e l i e f ) .  It would be a mistake, 

however, t o  allow these  empirical  d i f f i c u l t i e s  t o  l ead  us  t o  assume e i t h e r  



t h z t  nen ta l  events do not occur o r  t h a t  they do not ,  a t  l e a s t  i n  t h i s  l i m -  

i t e d  sense, cons t i t u t e  changes i n  the  world. (Indeed, we need then t o  

expl icate  "perform," t o  d i s t ingc ish  re f ra in ing  from oere not doing, t o  

dis t inguish c r k i n a l  f r a  c i v i l  wrongs, t o  mention j u s t  a  few of t h e i r  

analyt ic  functions.)  Accordingly, I w i l l  t r e a t  mental a c t s  as pos i t ive  

events, as changes in  the  world, though again,  they a re  changes i n  a spe- 

c i a l  sense, and they a r e  not necessar i ly  causally eff icacious changes. 

An important appl icat ion of t h i s  conclusion involves a  point noted 

above, t h a t  the  "behavior" component of t h e  "behavior plus" model of posi- 

t i v e  act ion need not r e f e r  t o  any overt  change of bodily behavior, any 

bodily ~ovenen t .  To be sure ,  t he r e  nus t  be sane change associated with t h e  

event t h a t  corresponds t o  a pos i t ive  ac t ion ,  and change of 3 relevant kind; 

othervise  it is not a  posi t ive  action. But it i s  possible  t o  l oca t e  t h a t  

change in (thereby individuating pos i t ive  act ions  i n  terms of changes i n )  
1 the  "plus" component alone. Suppose, f o r  example, t h a t  I r a i s e  my arn t o  

s igna l  a bus t o  stop. Here we have a  typ ica l  pos i t ive  act ion involving 

changes i n  both t h e  "behavior" and t h e  "plus" components of t h e  model: 

t he r e  is a change i n  bodily behavior ( t he  ra i s ing  of t h e  am) and i n  inten- 

t i o n  ( t o  s igna l  t he  bus) ,  and both changes a r e  re levant  t o  each other and t o  

t h e  act ion i n  question, s ignal ing t he  bus. By "changes t h a t  a r e  relevant," 

therefore ,  I mean changes t h a t  go t o  cons t i tu te  t h e  ac t ion  i n  question: i n  

t h i s  case, t h e  concomitant behavioral and in ten t iona l  changes together con- 

s t i t u t e  t he  act ion of s ignal ing t h e  bus. But l e t  us suppose t h a t  t h e  bus 

dr iver  f a i l s  t o  see  my s igna l  and drives on. I immediately change my mind 

and seek instead t o  s igna l  t he  t a x i  t h a t  i s  following t he  bus--thus I keep m y  

arm raised. Here ve have a  action-signaling t h e  taxi--but t he r e  i s  no 

new bodily movement, i .e . ,  the re  i s  no change i n  t h e  '%ehaviorn component. 

nevertheless,  t h i s  new act ion is a  pos i t i ve  ac t ion  because t he  event it con- 

s t i t u t e s  involves a change i n  t h e  world, s change i n  t h e  purpose o r  in ten t ion  

( t h e  "plus" component) f o r  vhich t h e  ongoing bodily behavior i s  continued, 

and t h i s  change is relevant  both t o  t he  concomitant behavior and t o  t h e  ac- 

t i o n  i n  o_uestion, s i ~ a l i n g  t he  t ax i :  t h e  new in ten t ion  and o ld  behavior, as 

lne discussion of ac t  individuation that. fo l lovs  i s  not intended t o  
be thoroughgoing; I m concerned p r i c a r i l y  t o  show hov the  notion of " c h ~ e n  
cay serve t h i s  function. 



one might put it, toge ther  c o n s t i t u t e  t h a t  ac t ion.  

The o t h e r  s i d e  of t h i s  point--positive ac t ions  t h a t  involve changes 

i n  behavior bu t  no change i n  intention--is  brought out  uhen descr ipt ions  be- 

come more general  o r  when cmplex  ac t ions  a r e  performed, a c t i o n s  t h a t  have 

sub-actions as components. Suppose t h e  t a x i  d r i v e r  a l s o  f a i l s  t o  see  my 

s ignal ;  t h i s  t i n e  I l o v e r  rcy arm, but r a i s e  it again when I see  another 

t a x i .  This t o o  i s  a new act--signaling a second taxi-but one l i k e  t h e  

f i r s t  i n  t h a t  it involves both behavioral  and i n t e n t i o n a l  changes. Yet a t  

a higher o r  more general  l e v e l  of desc r ip t ion  all t h r e e  a c t s  of s ignal ing 

can be viewed as cons t i tu t ing  ( a s  sub-actions o r  components o f )  a s ing le  

act--trying t o  obtain a r ide .  For they a l l  involve t h e  sane intention-to 

obtain a ride-though one accompanied by more than one behavioral  change. 

A t  t h i s  l e v e l  o f  desc r ip t ion ,  t h a t  i s ,  t h e  a c t  of t r y i n g  t o  obta in  a r i d e  

involves only one change of in ten t ion  (from whatever i n t e n t i o n  preceded t h e  

in ten t ion  t o  obta in  a r i d e ) ,  but  more than one behavioral  change, which 

means, i n  t h i s  example, t h a t  t h e  t h i r d  component a c t ,  when described at  t h i s  

l e v e l  of g e n e r a l i t y ,  involves no change of in ten t ion  but a change of behavior 

only. The in ten t ion ,  thus  described,  "ca r r i es  over," a s  it were, t o  d i s c r e t e  

act-tokens which behavioral  changes alone serve  t o  individuate.  

This point  becomes espec ia l ly  c l e a r  i n  t h e  case of complex ac t ions ,  

e.g., d r iv ing  t o  t h e  beach, sk i ing  down a mountain; t h e  component o r  sub- 

ac t ions ,  when described i n  terms of such general  o r  o v e r a l l  in ten t ions ,  w i l l  

be individuated by behavioral  changes alone and not by i n t e n t i o n a l  changes. 

Thus if asked what I an doing a t  a p a r t i c u l a r  moment I can c o r r e c t l y  rep ly  

t h a t  I an sk i ing  down t h e  mountain, though more s p e c i f i c a l l y  I am making a 

r i g h t  t u r n ,  o r  s t i l l  more s p e c i f i c a l l y  I am plant ing my r i g h t  s k i  pole,  un- 

weighting my r i g h t  s k i ,  and so on. These var ious  d i s c r e t e  act-tokens a r e  all 

describable as "ski ing down t h e  mountain"; thus  described,  however, i - e . ,  de- 

scr ibed in terms of t h i s  more general  in ten t ion ,  they cannot be individuated 

by t h e  ongoing intention-which is  unchanging--but must ins tead  be individu- 

a ted  with reference t o  changes i n  behavior. Sere  t o o  t h e  behavioral  change 

is  re levan t  t o  t h e  ac t ion  in question--thus general ly  described-in t h a t  

along with t h e  concomitant in ten t ion  it goes t o  c o n s t i t u t e  t h e  ac t ion  "ski* 

d o n  t h e  nountain." Tnis would not be t h e  case i f  t h e  behavioral  change were, 

say, reaching up t o  sc ra tch  yr head; f o r  together  v i t h  t h e  ongoing in ten t ion  



t o  sk i  down t h e  mountain t h i s  behavioral change would not serve t o  indi- 

viduate the  act-token implied by t he  in ten t ion  and hence would not ,  along 

with t h a t  in ten t ion ,  cons t i tu te  t he  a c t  of sk i ing  down the  mountain; t he  

relevancy requirement, t h a t  i s ,  would not be s a t i s f i e d .  

Individuating broadly described act ions  by re fe r r ing  t o  behavioral  

changes alone (as  in  t h e  above two paragraphs) does r e s u l t  i n  a c e r t a i n  

discomfort, t o  be sure. It is  l e s s  than prec i se ,  f o r  example, t o  aescr ibe  

t he  many d i s c r e t e  a c t s  t h a t  go t o  cons t i t u t e  sk i ing  down the  mountain as 

themselves a c t s  of ski ing down the  mountain. h%ile these  descr ipt ions  may 

oa t  be "appropriate," however, they a r e  not incor rec t  o r  otherwise mistaken. 

The man who puts  one br ick  upon another is, a f t e r  all, bui lding a cathedral ,  

making a l i v i n g ,  feeding h i s  family, and so on, however imprecise these  de- 

sc r ip t ions .  

Let u s  conclude, then, by def ining a pos i t i ve  ac t ion  as a voluntary 

and purposive b i t  of mental o r  bodily behavior t h a t  i n  i t s e l f  cons t i t u t e s  

sone change i n  t he  world--a change in  e i t h e r  bodily behavior or  in ten t ion  o r  

both,  which change i s  re levant  t o  t h e  ac t ion  i n  question i n  t h a t  it contrib- 

u t e s  t o  cons t i tu t ing  t h a t  action--and o f t en  causes o ther  changes as well. 

5-3. Negative ac t ions  

A t  last ,  then,  l e t  us look a t  t h e  c l a s s  of negative act ions .  These 

of ten present spec ia l  d i f f i c u l t i e s ,  r a i s i ng  normative, causal ,  and ontologi- 

c a l  questions which, i f  not resolved, can lead  t o  considerable confusion in 

the  nonnative analyses of which they a r e  pa r t ,  as we w i l l  see i n  chapter 3, 

sect ion 4.4. There we w i l l  t r e a t  t h e  normative and ce r t a i n  of t h e  causal  

questions;  here  we w i l l  t r e a t  t h e  ontological  and o ther  of the  causal  ques- 

t i o n s ,  fo r  these  a r e  the  log ica l ly  p r i o r  i s sues  upon which t he  l a t e r  questions 

w i l l  depend. 

The language of not doiog includes such terms as "refra in ,"  "forbear," 

"abstain," "anit ,"  " f a i l  t o  do," as  wel l  as j u s t  "doing nothing a t  a l l . "  

Though t he r e  nay be sub t le  di f ferences  between these  (and o ther )  not-doing 

locut ions ,  it i s  common t o  dis t inguish broadly between what might be ca l l ed  

not doing proper (mere not doing, "doing nothing at all") and re f ra in ing  

(forbearing,  abstaining).  Refraining, it is  f e l t ,  is  somehow d i f f e r en t  from 

doing nothing, and ye t  it is not the  same as t he  doing or  act ing we have Jus t  



discussed; it seems, in  f a c t ,  t o  hover uncer ta inly  'between t he  two. P. J. 

Fi tzgerald  argues t h a t  "refra ining i s  not co-extensive with not doing; it 

i s  a species of it."' Myles Brand, on the  o ther  hand, seems t o  take t he  

same view: "A f i r s t  d i s t i nc t i on  t o  be made among not doings i s  between re- 

f ra in ing  and doing nothing a t  all"; but he then goes on t o  say tha t  

t he  difference between re f ra in ing  f ron  performing an action and doing 
nothing a t  a l l  with respect  t o  performing an act ion i s  t h a t ,  bas ica l ly ,  
r e f ra in ing  is  i t s e l f  a kind of ac t ion ,  but doing nothing a t  all i s  just 
doing nothing a t  a l l .  2 

Somewhat l a t e r ,  i n  f a c t ,  Brand claims t ha t  "refra ining . . . i s  a type of 

a ~ t i o n . " ~  The importance of being c l ea r  about the  ontological  s t a t u s  o f  

re f ra in ing  has t o  do, of course, with t he  question of i t s  causal eff icacy;  

i f  refra ining is  construed as a kind of act ion then i t s  s t a t u s  a s  a causal  

fac to r  i s  very much enhanced ( I  w i l l  expand upon t h i s  below); indeed, Brand 

argues tha t  "refra ining i s  a species of causal  p r e ~ e n t i o n . " ~  The policeman 

who r e f r a in s  from shooting the  f l ee ing  youth, he bel ieves ,  prevents t he  

youth's death. 

This causal  claim, and t he  more basic  ontological  question about re- 

f ra in ing ,  w i l l  be returned t o  shor t ly ;  we should c l a r i f y  f i r s t ,  however, t h e  

primary o r  fundamental kind of not doing-"doing nothing a t  a l l . "  Ordinary 

language is  ambiguous here  ( a s  these  scare-quotes suggest):  i f  asked what I 

am doing I can reply  "Nothing" ( a  negative act ion;  or  "Just  s i t t i n g  here" ( a  

pos i t ive  act ion)  v i t h  apparently equal accuracy. In  t r u t h ,  of course, we a r e  

very r a r e ly  doing nothing a t  all; at almost every moment, t h a t  i s ,  we a r e  do- 

ing many things--standing, s i t t i n g ,  walking, looking, t a lk ing ,  and so on- 

which may be described i n  an endless number of ways. Each of these  i s  an ac- 

t i on  i n  t ha t  it i s  connected t o  some degree with t he  elements o f  conscious- 

ness--voluntariness and purposiveaess--that go t o  make it an act ion and not 

mere behavior. Even when we s leep  we most of ten "go t o  bed" o r  " ~ u t  ourselves 

t o  sleep," as it were, idioms t ha t  capture well  t he  point t h a t  s leeping is  it- 

'P. J. Fitzgerald ,  "Acting and ~ e f r a i n i n ~  ," Analysis 27 (March 1967) : 
138. 

2 ~ r a n d ,   he Language of :Jot Doing," pp. 45-46. 



s e l f  an ac t ion ,  something we &. It i s  only r a r e l y ,  i n  f a c t ,  t h a t  we do not 

ac t  a t  a l l ,  t h a t  we merely behave i n  t o t o :  v i z . ,  on those  occasions when we 

involuntar i ly  l o s e  consciousness and hence s top  a c t i n g ,  as when we pass ou t ,  

say; o r  when our consciousness i s  a l t e r e d  i n  such a way t h a t  it i s  uncon- 

nected with our behavior,  a s  when we ha l luc ina te .  I n  a very r e a l  sense,  

then,  we vo lun ta r i ly  l o s e  consciousness when we put ourselves t o  sleep: 

thus t h e  act of s leeping i s  t o  be dis t inguished from t h e  behavior of passing 

out.' A t  t h e  s z @  t k e ,  while performing t h e  many a c t s  we o r d i n a r i l y  per- 

form when conscious t h e r e  i s  a l s o  much ac tua l  o r  poss ib le  mere behavior t h a t  

occurs concomitantly; thus  while standing,  walking, and so on (ac t ions )  I 

breathe ,  b l i n k ,  and perhaps sneeze, cough, and so on (behavior) .  Given t h a t  

we a r e  almost always ac t ing ,  then,  it i s  wel l  t o  ask j u s t  w h a t  sense can be 

made of t h i s  bas ic  kind of not doing--"doing nothing at  all ."  

Iiow Brand argues t h a t  "the man as leep on t h e  couch does nothing at 

a l l  with respect  t o  answering t h e  telephone r ing ing  i n  t h e  But 

he then adds: "The patrolman does something, n m e l y ,  not shooting t h e  f lee-  

ing youth; but t h e r e  i s  no act ion t h a t  t h e  s l eeper  performs."3 This last 

claim, I have j u s t  argued, should be re jec ted ;  f o r  t h e  s leeping man is ,  t o  be 

sure ,  sleeping. There i s ,  however, a d i f f i c u l t y  here-only impl ic i t  at  this 

stage--concerning Brand's understanding of "perform," though a l a t e r  remark 

br ings  t h e  roo t  of t h e  d i f f i c u l t y  out  more c lea r ly :  

I can,  however, perform pos i t ive  ac t ions  i n  which no over t  change of be- 
havior occurs,  fo r  example, holding t h e  f l a g  i n  place  f o r  a period of 
time o r  keeping my a r m  at ny s i d e  f o r  a period of time.4 

Brand's claim t h a t  p o s i t i v e  ac t ions  need not involve any over t  change of be- 

havior is  c o r r e c t ,  a s  was shown above; but t h e  question a r i s e s  j u s t  vhy these  

a r e  p o s i t i v e  act ions .  What is  t h e r e  about t h e s e  a c t i o n s  t h a t  enables Brand 

t o  c a l l  them "posi t ive  actions"; and i n  what sense do these  agents perform 

these  pos i t ive  actions? 

'1 ignore here  t h e  conpl icat ions  posed f o r  t h i s  account ( f o r  ac- 
count)  by var ious  mental d isorders .  The bas ic  d i f f i c u l t y  i n  t h i s  regard 
would seem t o  be with determining t h e  connection between t h e  ind iv idua l ' s  
s t a t e ( s )  of consciousness and h i s  behavior; we do not know, t h a t  is ,  vhether 
t o  c a l l  h i s  movenents ac t ions  o r  mere behavior, whether voluntar iness  o r  
choice and purposiveness o r  i n t e n t i o n a l i t y  a r e  t o  be understood as v e  nor- 
mally understand them. 



What i s  missing i n  these  holding and keeping examples--end, by impli- 

ca t ion,  i n  t h e  s leeping e x m p l e  a s  well--is a f e e l  f o r  what it neans t o  say 

t h a t  a person performs ( o r  does not perform) an action.' This i s  missing 

not because t h e  c r i t e r i a  f o r  individuat ing ac t ions  a r e  not nade e x p l i c i t  i n  

Brand's essay,2 but  because t h e  c r i t e r i o n  t h a t  &mentioned i n  t h e  above 

c i t a t i o n s  i s  a very misleading one--"for a period o f  t i n e , "  o r  by implica- 

t i o n  i n  t h e  sleeping e x a p l e ,  a t  a point  i n  t i n e .  That c r i t e r i o n  i s  mis- 

leading because it bears  no i n t e g r a l  r e l a t i o n  t o  t h e  a c t i o n  i t s e l f .  Recall  

t h a t  we individuated ac t ions  above along r e a l i s t i c  l i n e s ,  i n  terns of o r  

with reference t o  t h e  changes i n  t h e  world t h e  a c t i o n s  themselves involved, 

changes in behavior o r  in ten t ion  or  both. I n  t h i s  way we could be su re  t h a t  

t h e  ac t ion  corresponded t o  t h e  event it cons t i tu ted ,  which event was de- 

l i n e a t e d  not  by a r b i t r a r y  changes i n  time but  by t h e  changes i n  t h e  world 

i n t e g r a l  t o  t h e  act ion.  Thus we avoided t h e  d i f f i c u l t y  mentioned e a r l i e r ,  

t h a t  an a r b i t r a r i l y  se lec ted  event--delineated i n  terms of succeeding s t a t e s  

of a f f a i r s  only--might not correspond exact ly  t o  an action-event, from which 

d i s t o r t i o n  w u l d  l i k e l y  ensue. That d i s t o r t i o n  o r d i n a r i l y  takes  t h e  form of 

an unclear p i c t u r e  o f  what i s  involved i n  performing an ac t ion ,  as i n  t h e  

examples a t  hand. The sleeping,  holding, and keeping began a t  a point  i n  

time with some change i n  t h e  world of a re levan t  kind,  and they w i l l  continue 

u n t i l  some o ther  and appropr ia te  change enables u s  t o  say  t h a t  they have 

ceased t o  be. Actions, i n  s h o r t ,  a r e  h i s t o r i c a l  events;  they have beginnings, 

middles, and ends; t h e i r  h i s t o r i e s  a r e  de l inea ted  by i n t e g r a l  o r  c o n s t i t u t i v e  

changes; and those h i s t o r i e s  can be understood--and hence t h e  actions--only 

i n  terms o f  these  chenges. 

'1n f a c t ,  Brand only assumes t h a t  we know what it is t o  say t h a t  a 
person performs an act ion:  "I am, r a t h e r ,  at tempting t o  determine what can 
be s a i d  t r u l y  about no t  doings, i n  p a r t i c u l a r  r e f ra in ings ,  on t h e  assumption 
t h a t  it i s  c l e a r  what it i s  t o  perform an ac t ion ;  . . . t o  exp l ica te  t h e  no- 
t i o n  of performing ra a c t i o n  is  t o  solve  one of t h e  c e n t r a l  and c u r r e n t l y  
most pressing problem i n  ac t ion  theory." Ibid. ,  p. 47. 

*1n t r u t h ,  Brand only mentions c e r t a i n  c r i t e r i a  i n  passing: "No one 

just r a i s e s  a hand: r a t h e r ,  persons r a i s e  a p a r t i c u l a r  hand on a p a r t i c u l a r  
occasion i n  a p a r t i c u l a r  nanner." Ib id .  Notice t h a t  t h e r e  is no mention 
here  of a purposive o r  i n t e n t i o n a l  aspect ,  a s  one vould e q e c t  were "performn 
t o  have been expl icated;  thus  on these  c r i t e r i a  we colild not  individuate ,  as 
i n  our e a r l i e r  example, t h e  s igna l ing  of t h e  t a x i  from t h e  s i m a l i n g  of t h e  
bus. 



To say t h a t  ac t ions  h m e  h i s t o r i e s  t h a t  must be depicted cor rec t ly  

i f  they a r e  t o  b e  properly understood i s  not ,  of  course,  t o  say t h a t  every 

act ion w i l l  s a t i s f y  with pe r fec t  c l a r i t y  all t h e  c r i t e r i a  f o r  being an ac- 

t i o n  a t  every monent i n  i ts  course. It i s  unclear ,  f o r  example, how we 

would t r e a t  t h e  i n t e n t i o n a l  element a t  any p a r t i c u l a r  nonent i n  t h e  a c t  of 

sleeping; or  again,  as we saw with conplex ac t ions ,  t h e r e  nay be  many dis-  

c r e t e  ac t ions  t h a t  go t o  c o n s t i t u t e  whzt we can descr ibe  a s  a s ing le  action.  

But these  end o ther  poss ible  v a r i a t i o n s  do not preclude our ordering t h e  

world i n  t e r n s  of s i n g l e  act ions .  Brand's "the-slice" approach t o  a c t  in- 

d ividuat ion,  however, rooted perhaps i n  an unduly n o x i n a l i s t i c  view of t h e  

world, leads  t o  d i s t o r t i o n s  t h a t  a more r e a l i s t i c ,  h i s t o r i c a l  approach would 

avoid. Thus t h e  p o s i t i v e  a c t i o n s  of which Brand speaks--and I include here  

t h e  s leeping exanple--& involve changes, which m r k  t h e  beginnings and end- 

ings  of these  ac t ions ,  t h e  contrary  appearvlce produced by t h e  t ime-slice 

approach notwithstanding. Were t h i s  not so ,  what sense could be  made of t h e  

flrndamental claim t h a t  a t  almost a l l  f ines--i .e. ,  a t  any p a r t i c u l a r  time- 

slice--we a re  performing count less  p o s i t i v e  ac t ions?  "Performance," i n  

shor t ,  i s  an h i s t o r i c a l  word; it becmes d i s t o r t e d  i f  a l l  it e n t a i l s  i s  not 

included i n  a p a r t i c u l a r  t i n e - s l i c e  account--and indeed, i f  an element cen- 

tral t o  it, v iz . ,  change of a re levan t  kind,  i s  e x p l i c i t l y  excluded from t h e  

account. 

If t h e  s leeping man, then,  i s  t o  be seen as doing something, we can- 

not say t h a t  he is  "doing nothing a t  all." On t h e  b a s i s  of our e a r l i e r  

ana lys i s  of "perform," i n  f a c t ,  we can conclude t h a t  t h e  idiam "doing nothing 

a t  a l l "  i s  c o r r e c t l y  appl ied only on those  r a r e  occasions when we invo lun ta r i ly  

lose  consciousness o r  when our consciousness is  a l t e r e d  i n  t h e  r e q u i s i t e  way. 

A t  t h e  same t ime we do know t h a t  t h e r e  a r e  an i n f i n i t e  number c? conceivable 

ac t ions  regarding which it can be  s a i d ,  without nisunderstanding,  t h a t  we a r e  

doing nothing a t  all. We can say t h i s ,  of  course, because "doing nothing at 

a l l  with r e s p e c t  t o  some ac t ion  or  sone c l a s s  of actions" is  a d i f f e r e n t  idiom 

than "doing nothing a t  all," a point  mentioned a t  t h e  beginning of t h i s  sec- 

t i o n .  J u s t  a s  "freedom," a s  we have seen, i s  b e s t  understood no t  as a dyadic 

but  a s  a t r i a d i c  r e l a t i o n ,  s o  t h i s  bas ic  kind of no t  doing requires  a re la-  

t i v e l y  r i c h e r  idiom t o  be properly appreciated.  For again,  it i s  (almost al- 

ways) with regard t o  some ac t ion  o r  sorre c l a s s  of a c t i o n s  t h a t  we a r e  doing 



nothing a t  al l--or,  fo r  t h a t  mat ter ,  t h a t  we a r e  r e f r a i n i n g  or  ac t ing.  Thus 

Brand's f i r s t  formulation of t h e  s leeping example ( i n  t h e  t e x t  on page 51 

above a t  note 2 )  would have been cor rec t  had he not added " there  i s  no ac- 

t i o n  t h a t  t h e  s leeper  performs" ( i n  t h e  t e x t  on page 51 above a t  note  3 ) .  

These d i f f i c u l t i e s  i n  Brand's approach notwithstanding, he  goes on 

t o  def ine  t h i s  more cor rec t  idiom using t h e  term "inactive" fo r  "doing 

nothing a t  all" : 

S i s  inac t ive  with respect  t o  performing a i f  and only i f :  
( i ) i t  i s  not t h e  case t h a t  2 performs 5; and 

( i i )  it i s  not t h e  case t h a t  2 r e f r a i n s  from performing a.2 

On t h i s  ana lys i s ,  performing 5, refra ining from performing 2, and being in- 

a c t i v e  with respect  t o  a exhaust t h e  most general  ways i n  which 2 can behave 

with respect  t o  a. Notice again t h a t  each of t h e s e  modes of behavior i s  

understood with reference t o  o r  i n  r e l a t i o n  t o  some s p e c i f i c  ac t ion  (a). 
This approach seems r i g h t ;  a t  t h e  same time, Brand's ana lys i s  of t h i s  bas ic  

kind of not doing i s  informative only insofa r  a s  we a r e  c l e a r  about "re- 

f ra in"  ( a s  wel l  a s  "perform"), t o  which we now tu rn .  

Refraining i s  f requent ly  character ized by one o r  a l l  of  t h r e e  e le-  

ments--expectations, a b i l i t y ,  and knowledge o r  in ten t ions .  Let us t a k e  these  

i n  order.  F i t zgera ld  argues t h a t  r e f r a i n i n g  t akes  place  i n  contexts  i n  which 

t h e  agent has some "business o r  concern": "In general ,  I suggest ,  we should 

say t h a t  5 r e f r a i n s  from doing something i f  we should normally expect X t o  do 

it."3 But surely  t h i s  i s  too  loose;  w e  can def ine  "refra in"  v i thou t  br inging 

i n  t h i s  normative element--"normal expectations." Do not-doings become re-  

f r a i n i n g ~  simply i n  v i r t u e  of changing expecta t ions ,  o r  on t h e  b a s i s  of whose 

expectations a re  taken i n t o  account? I n  t h a t  case  we would never be a b l e  t o  

p in  t h e  notion down, f o r  it would always be  laden with subject ive  expectations.  

'This choice of "inactive" i s  somewhat unfor tunate  s ince  "inactionn is 
sometimes used as t h e  generic terin f o r  re f ra in ing ,  forbear ing,  etc. 

S"itzgerald,  "Acting and Refraining ," p. 134. 



A more common element i n  t he  expl icat ion of "refra in"  is  a b i l i t y .  

Thus von Wright claims t h a t  "an agent,  on a given occasion, forbears t he  

doing of a c e r t a i n  th ing i f ,  and only i f ,  he c u l  do t h i s  th ing ,  but does i n  

f a c t  not do it."' (von Wright uses "forbear" ins tead of "refrain.")  But 

t h i s  too cannot be r i g h t ;  f o r  a s  Brand has observed, it i s  f a l s e  t o  say t h a t  

a t  any moment a person i s  forbearing from performing t h e  i n f i n i t e  number of 

a c t s  he has t he  a b i l i t y  t o  perform a t  t h a t  moment, say pointing t o  any of an 
C i n f i n i t e  number of points  i n  space. This i s  simply not what t h e  notion 

"forbeartt ( o r  "refra in")  means. Nevertheless, von Wright goes on t o  say 

t h a t  t h i s  i s  

the  log ica l ly  weakest member of a s e r i e s  of progressively s t ronger  no- 
t i ons  of forbearing. . . . I n  a s t ronger  sense of "forbear," a n  agent 
forbears only such act ion a s  he knows he cen perform on t h e  occasion 
i n  question.3 

Here we have t he  element of knowledge, though knowledge of one's own ab i l i t y .  

Yet unless we understand t h i s  knowledge t o  be se lec t ing  one pa r t i cu l a r  act ion 

fo r  consideration,  Brand's object ion s t i l l  s tands;  fo r  on any given occasion 

I know o r  bel ieve I can perform an i n f i n i t e  number of a c t s ,  which is not  t o  

say t h a t  I forbear performing each of those  ects .  

Even i f  we do understand knowledge t o  be s e l ec t i ng  one pa r t i cu l a r  ac- 

t i o n  for  consideration,  however, I want t o  argue t h a t  a b i l i t y  does not have 

t he  place i n  re f ra in ing  t h a t  Ton Wright and many o thers  bel ieve it has. It 

i s  common t o  say, f o r  example, t h a t  i f  an individual  knows t h a t  a ch i ld  is 

drowning and he can rescue the  ch i ld  but does not do so,  he r e f r a i n s  from res- 

cuing t he  chi ld;  whereas i f  he knows t h a t  someone i s  s ta rv ing  i n  India ,  say, 

and he does not feed t h a t  person he i s  not re f ra in ing  f ron  doing so--he i s  

simply doing nothing a t  all with respect  t o  t h a t  act ion.  The i n a b i l i t y  of the  

individual  t o  feed t h e  person s ta rv ing  i n  India  i s  ord inar i ly  given as t h e  

ground f o r  saying t h a t  t h i s  i s  not a case of refra ining.  I want t o  argue, 

however, t h a t  t h i s  a case of re f ra in ing ,  t h a t  a b i l i t y  has no place i n  t h e  

lvon Wright, Norm and Action, p. 45. 

2 ~ y l e s  Brand, ed., The Nature o f  Human Action (Glenview, I n -  : Scot t ,  
Foresman & CO. , 19701, PP. 234-35 - 
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expl icat ion of re f ra in ing .  In  the  f i r s t  p lace ,  j u s t  as with expecta t ions ,  

the re  is  no place  t o  draw t h e  l i n e .  Do I r e f r a i n  f ron  feeding t h e  s t a rv ing  

person next door but not t h e  s t a rv ing  person i n  t h e  next tohin, assuming I 

know about both? Where does r e f r a i n i n g  end and doing nothing a t  a l l  with 

respect  t o  feeding t h e  s t a rv ing  person begin? It i s  by no means c l e a r ,  i n  

f a c t ,  t h a t  I cannot feed the  s t a rv ing  person i n  India.  I f  I s e l l  ny worldly 

possessions and g e t  on a  plane I can do it. Is it i n a b i l i t y ,  then,  o r  incon- 

venience that on t h i s  view d i s t ingu i shes  not  doing f r o n  re r ra in ing?  But take  

a  c l e a r  case of a b i l i t y :  A cannot swim, B can; both a r e  at. the  scene where a 

c h i l d  i s  drowning; no o t h e r  means of rescue bu t  swimring i s  ava i l ab le .  Does 11 
do nothing a t  all with respec t  t o  rescuing t h e  drowning c h i l d  whereas B re- 
f r a i n s  from rescuing? This i s  odd. A b i l i t y ,  noreover, i s  usual ly  a mat ter  of 

degree. Insofar  a s  r e f r a i n i n g  is  t i e d  up with a b i l i t y  it too w i l l  be a  matter  

of degree and not a  d i s t i n c t  kind of behavior. 

The point  a t  bottom, however, i s  j u s t  t h i s :  when we r e f r a i n  it i s  

not ,  s t r i c t l y  speaking, an ac t ion  we r e f r a i n  f r a n  but  a  poss ib le ,  o r  b e t t e r  

( f o r  l 'possible" may connote a b i l i t y ) ,  a  conceivable ac t ion ;  f o r  t h e r e  i s  no 

guarantee, i n  t h e  absence of t h e  ac t ion ,  t h a t  i t s  a t t m p t  would have been suc- 

cessful .  Certain kinds of examples b r ing  t h i s  point  out  b e t t e r  than others :  

we would say, f o r  ins tance,  t h a t  an individual  r e f r a i n s  from t r y i n g  t o  rescue 

someone from a  burning bui lding;  but it would be odd, and probably incor rec t ,  

t o  say t h a t  t h a t  same person (say a  fireman) never r e f r a i n s  from rescu inq  

people from burning buildings--odd and incor rec t  not  because t h e r e  may be oc- 

casions on which he w i l l  not attempt it (though t h e r e  may be) but  because 

the re  w i l l  probably be occasions when he w i l l  be unsuccessful .  Such an occa- 

s ion a s  t h i s  l a s t  br ings  out n ice ly  t h e  l o g i c a l  behavior of "refrain":  it 

would be f a l s e  t o  say he re f ra ined  from rescuing,  f a l s e  t o  say he d i d  not  re- 

f r a i n  from rescuing,  f a l s e  t o  say he re f ra ined  from t r y i n g  t o  rescue,  and 

t r u e  t o  say he d id  not  r e f r a i n  from t r y i n g  t o  rescue. Thus it is an attempt 

a t  something t h a t  one r e f r a i n s  from, even in r e l a t i v e l y  unproblematic cases,  

and not t h e  act ion i t s e l f ,  our ordihary idiom notwithstanding. Hence ab i l i -  

i s  i r r e l e v a n t  t o  r e f r a i n i n g ,  f o r  i f  i n  f a c t  we r e f r a i n  from at temvt inq Some- 

th ing it does not mat ter  f o r  t h e  question whether o r  not  a p a r t i c u l a r  event 

i s  a  r e f r a i n i n g  t h a t  t h a t  something i s  poss ible  o r  inposs ib le  f o r  t h e  prospec- 

t i v e  agent t o  do. I n a b i l i t y  may be a reason f o r  r e f r a i n i n g ,  but it is  ne i the r  



a necessary nor a su f f i c i en t  condition fo r  a given event ' s  being a mere not 

doing r a the r  than a re f ra in ing .  

If ne i ther  expectations nor a b i l i t y  is c r u c i a l  t o  t h e  concept "re- 

f r a i n , "  t h a t  leaves knowledge o r  in ten t ions .  Fne def in i t ion  Brand s e t s  

f o r t h  r e f l e c t s  t h i s  emphasis. He argues t 5 a t  "a person r e f r a i n s  from per- 

forming an act ion when he does so3ething e l s e  t o  prevent h i s  perforning it": 1 

S r e f r a i n s  from perforning 2 i f  and only i f :  
( i ) i t  i s  not t he  case t h a t  2 per form a; end 

( i i )  the re  i s  some act ion t h a t  2 pe r fo rm ,  b, such t h a t  2 performs b i n  
order t h a t  5 ' s  perfoming b prevents g's performing a.2 

Brand continues : 

Thus, f o r  example, t he  patrolnan r e f r a in s  f r on  shooting t h e  f l ee ing  youth 
when he keeps h i s  hand by h i s  s i de  i n  order  t h a t  h i s  keeping h i s  hand by 
h i s  s i de  prevents h i s  shooting the  f l ee ing  J-outh. Idiomat ical ly ,  we would 
sinply say t h a t  he r e f r a in s  f r o a  shooting t h e  f l ee ing  youth keeping h i s  
hand by h i s  s ide .  Refraining, then,  i s  one type o f  act ion.3  

This account r e f l e c t s  t he  emphasis on knowledge o r  in ten t ions  i n  t h e  sense 

t ha t  re f ra in ing  is construed simply a s  a b i t  of voluntary and purposive be- 

havior-an act ion by our e a r l i e r  definit ion--ui~ich can be dis t inguished and 

defined without reference t o  e i t h e r  expectations o r  a b i l i t y .  

But t h i s  analysis  cannot be r i g h t  e i t h e r .  I n  re f ra in ing  we do not & 
something--i.e., we do not perform some pos i t i ve  action-in order  t o  prevent 

our doing some other  ac t ;  we s inp ly  don't  do t h e  o ther  act !  (This f i n a l  claim 

w i l l  be anp l i f i ed  below.) It i s  not a l i t t l e  episodic ,  t h a t  i s ,  t o  suppose 

t h a t  the  patrolman, i n  re f ra in ing ,  goes through enything l i k e  t he  scenario 

Brand has depicted,  even impl ic i t ly .  Are we t o  w i n e  him saying t o  himself: 

"I don't  want t o  shoot t he  f l e e ing  youth. How s h a l l  I not do i t ?  Keeping my 

hand by q y  s ide  w i l l  prevent me from doing it. Therefore I s h a l l  keep my hand 

by my s ide  i n  order  t h a t  I not shoot t h e  f l e e ing  youth1'? This account i s  not 

only unnecessarily convoluted, but  undoubtedly uxmg. For it conceives re- 

f ra in ing  t o  be something l i k e  r e s t r a i n ing  oneself:  t h e r e  are ac t ions  one 

would perform, perhaps automatically or  impulsively, i f  one did not pe r fom 

some other  act ion t o  r e s t r a i n  oneself .  The p i c tu r e  of one pa r t  of t h e  s e l f  

p i t t e d  against  another looms l a rge  here:  indeed, Brand says,  "I can refra in  

'Brand, "The Language of Hot Doing," p. 43. 



f ro= r a i s i n g  ny hand by p u t t i n g  it i n  mi pocket, by s i t t i n g  on it, o r  by 

keeping it at my side.'" This account i s  s inp ly  too  tor tuous  t o  be plausible .  

Given t h i s  explicaxion,  however, it i s  easy t o  s e e  why Brami concludes 

t h a t  r e f ra in ing  is a species  o f  causal  prevention. For i f  we r e f r a i n  by act- 
ing, every event f o r  which t h e  a c t  r e f ra ined  from would have been a necessary 

and sometimes a s u f f i c i e n t  condi t ion can be seen a s  having been prevented by 

t h e  a c t  os tens ib ly  perforned ( i n  order  t o  prevent t h e  re f ra ined  fro= a c t ) :  

t h e  a c t  os tensibly  perforced,  t h a t  is ,  prevents no t  only t h e  re f ra ined  from 

a c t  but t h e  e f f e c t s  t h z t  vould have been caused by t h e  re f ra ined  from ac t .  

Tnus i n  re f ra in ing ,  Brand be l i eves ,  t h e  patrolman p e r f o m s  en a c t i o n  t h a t  pre- 

vents  t h e  ac t ion  t h a t  would have caused t h e  youth's  death. Turned around, one 

can as v e l l  imagine t h e  patrolrian, i n  r e f r a i n i n g ,  t o  be performing an ac t ion  

t h a t  prevents t h e  ac t ion  ( h i s  a c t i o n )  t h a t  vould have saved t h e  youth's life-- 

h e  thereby i s  g u i l t y  o f  causing t h e  youth's  death.  

This i s  an i n t e r e s t i n g  extension of causat ion,  t o  be  s u r e ,  one r e p l e t e  

with profound implications f o r  moral and l e g a l  philosophy. But it is  a l s o  an 

unvarranted extension. For not only does it r e s t  upon an incor rec t  account of 

"refra in ,"  as v e  w i l l  s e e  i n  a m o ~ e n t ,  but  Brand's use  o f  "prevent" is  i t s e l f  

r a t h e r  unusual. 'de do not  o r d i n z r i l y  say t h a t  i n  r e f r a i n i n g  from shooting t h e  

f l e e i n g  youth t h e  patrolman prevents t h e  youth's death ( i f  v e  s a i d  this v e  

vould be wrong i f  it turned ou t ,  say,  t h a t  t h e  patrolman re f ra ined  and t h e  

youth died anyway, from some o ther  cause) ;  v e  say simply t h a t  t h e  patrolman 

does not shoot t h e  youth o r  t h a t  he  r e f r a i n s  from shooting t h e  youth. He 

vould prevent t h e  youth's death i f  he i n t e r f e r e d  with some o ther  Merit 

cause of t h e  death--say, some o ther  gunman. For "prevent" s i g n i f i e s  some 

p o s i t i v e  o r  a c t i v e  in tervent ion i n  an ongoing o r  immanent causa l  sequence, a 

sequence d i s t i n c t  from o r  o r ig ina t ing  ou t s ide  of t h e  source o f  prevention. 

Again, v e  have here  a p i c t u r e  of a prevent ive  agent i n  c o n f l i c t  with a causal  

agent ,  though both forces  a r e  loca ted  i n  t h e  sane agent. A t  bottom, however, 

t h i s  causal  account i s  made t o  seen p laus ib le  only because Brand has construed 

re f ra in ing  as "one kind o f  action" and not  as a negative event. Hence i ts  

perceived causal  ef f icacy.  

I suggest ins tead  t h a t  r e f r a i n i n g  i s  r a t h e r  l e s s  complicated than 

h i d . ,  pp. 49-50. 



Brand or  Fi tzgerald  o r  von i i r ight  have supposed. We r e f r a i n ,  qu i te  simply, 

whenever we choose o r  decide not t o  attempt a  given act ion.  ( ~ e f r a i n i c g ,  

j u s t  l i k e  ac t ing ,  need not ir;=lediately follow t h e  choosing or deciding: 1 

can decide today t o  go o r  t o  r e f r a in  from going t o  t h e  b a l l  game tomorrow.) 

Thus re f ra in ing  makes reference only t o  knowledge and intent ions:  we h o w  

(roughly) what it is  we a re  not going t o  attempt t o  do, and we form t h e  in- 

t en t ion  not t o  atteript it. We do not need any spec ia l  contexts o r  any spe- 

c i a l  a b i l i t i e s  i n  order t o  r e f r a i n ,  though re f ra in ing  probably takes  place  

most o f ten  i n  such contexts and w i t h  regard t o  such a b i l i t i e s ,  f o r  it is  i n  

j u s t  such circumstances t h a t  t h e  idea cf e c t i ~ g  o r  re f ra in ing  usually a r i s e s .  

(We don't o rd inar i ly  s i t  i n  our s t ud i e s ,  t h a t  i s ,  forming in ten t ions  ad in- 

f i n i t u n  t o  not at teript  t h e  innunerable act ions  we might attempt,  though t h i s  

i s  l og i ca l l y  all t h a t  i s  necessary fo r  re f ra in ings  t o  occur.) 

Thus re f ra in ing  d i f f e r s  from mere not doing by v i r t u e  of these  mental 

elenents:  i f  we forge t  o r  i f  it never occurs t o  us t o  do something it i s  a  

mere not doing; bu t  i f  it 6ces occur t o  us t h a t  we might ( o r  perhaps ought t o )  

do a  pa r t i cu l a r  th ing  and we don't  do it, then we re f ra in .  But re f ra in ing  i s  

s h i l a r  t o  mere not  doing in being a  negative action.  Both mere not doing and 

refra ining correspond t o  negative events and hence as such cons t i t u t e  no 

changes i n  t he  world of  a  re levant  s o r t  ; i. e. , ne i ther  involves a change re le -  

vant t o  t h e  act ion i n  question,  t h e  act ion e i t h e r  not done or refra ined from. 

When a mere not doing "occurs," e i t h e r  t h e  re levant  behavior o r  t h e  re levant  

in ten t ion  or  both a r e  missing; thus we can say t h a t  t h e  act ion i n  question 

does not  occur. The same i s  t r u e  of refraining;'  here,  however, t h e  in tent ion 

5 o t i c e  t h a t  I could not say t h a t  these  negative act ions  necessar i ly  
e n t a i l  t h e  nonoccurrence of both ( i )  t h e  behavior and ( i i )  t h e  in tent ion t h a t  
together  go t o  cons t i t u t e  t h e  ac t ion  i n  question (though they usual ly  do). 
For ( i )  it may happen t h a t  t h e  re levant  behavior does occur and yet  t he  a c t  
fo r  which t h e  behavior i s  a  necessary condition does not occur. Suppose t ha t  
A k i l l s  B but does not ,  beczuse t he  mens r e a  i s  missing, murder B. The same - 
behavior may occur in e i t h e r  case; but A i s  inac t ive  ( i n  Brand's sense) with 
respect t o  murdering B: A's murdering B i s  a  mere not doing, f o r  t h e  r equ i s i t e  
in ten t ion  i s  absent. O r  again. (ii) suppose t ha t  A attempts t o  murder B but 
unbeknownst t o  him (A) t h e  gun i s  unloaded. Here a l so  A's murdering B i s  a 

mere not  doing; f o r  t he  re levant  in ten t ion  i s  present but not t he  re levant  be- 
havior,  appropriately deficed. I n  sho r t ,  i n  both cases not all of t h e  changes 
i n  t h e  world t h a t  would t o g e ~ h e r  cons t i t u t e  t he  event i n  question occur, 
though some do; thus t he  event--and therefore  t he  ac t ion  t h a t  cons t i tu tes  it-- 
does no t  occur. 



t h a t  does occur-and t h i s  mental ac t  is  t he  pos i t ive  aspect o r  change men- 

t ioned ea r l i e r - - i s  not re levant  t o  t h e  act ion i n  question. It is  not re le -  

vant i n  t h e  sense t h a t  it w i l l  no t ,  together with whatever physical  behavior 

may be concurrent, go t o  cons t i t u t e  t h e  ac t ion  i n  question. Moreover, and 

nore important f o r  the  present discussion,  t he  in ten t ion  w i l l  not  go toward 

cons t i tu t ing  a d i f f e r en t  ac t ion ,  a s  Brand suggests,  because t h e  content of 

t he  in ten t ion  i s  negstiue:  it i s  an in ten t ion  = t o  perform some act ion,  

not an in ten t ion  t o  perform some other  act ion.  In re f ra in ing  the  patrolman 

decides = t o  shoot t h e  f l ee ing  youth; he does not decide t o  keep h i s  hand 

by h i s  s i de  (which would indeed be a pos i t ive  ac t ion) .  Thus although t he  

forming of t h e  in ten t ion  not t o  do something i s ,  as  such, a posl t ive  mental 

a c t ,  because i t s  content i s  negative t he r e  i s  no concomitant physical  be- 

havior such t h a t  together  they would cons t i tu te  anything other  than t h i s  

mental ac t .  What, a f t e r  all, would be t h e  behavior re levant  t o  a negative 

intention--except negative or no behzvior? Whatever other  behavior may be 

concurrent wi th  t h i s  in ten t ion  is  re levan t  t o  some o ther ,  perhaps disposi- 

t i o n a l  in ten t ion ;  it i s  not re levant  t o  t h e  in tent ion t o  r e f r a i n  such t h a t  

t h e  relevancy requirenent--together they go t o  cons t i t u t e  a pos i t ive  action- 

can be s a t i s f i ed .  

iiow an object ion of t h e  following s o r t  may be ra i sed  here. I have 

argued t h a t  r e f r a in ing  cons t i tu tes  a negative event i n  t h a t  it involves no 

change in  t h e  world re levant  t o  t he  act ion i n  question. This i s  t r ue ,  t h e  

object ion continues, insofar  a s  my account of what it i s  t o  r e f r a in  is cor- 

r e c t .  But t h e  r e a l  question is whether t he  "act" of re f ra in ing  as  such is  a 

pos i t ive  event,  not whether in  r e l a t i on  t o  t he  a c t  i n  question it is.  In  t h a t  

re f ra in ing  involves at  l e a s t  t he  mental a c t  of choosing or  deciding not t o  at- 

tempt t h e  a c t  i n  question it involves a change i n  t h e  world and hence i s  a 

pos i t ive  event. It is ,  t h e  objection concludes, a voluntary and purposive b i t  

of mental, i f  not  physical  behavior. 

In  rep ly  l e t  me say t h a t  t h i s  objection is  cor rec t  as f a r  as it goes 

(it r a i s e s ,  i n  f a c t ,  t h e  d i f f i c u l t y  t h a t  has seemed always, i f  only impl ic i t ly ,  

t o  l i e  a t  t h e  hear t  of t he  ontological  controversy surrounding "refrain1'). But 

we have t o  d i s t ingu ish  f i r s t  between vhat re f ra in ing  i s  and what r e f r a in ing  i s  

of ten  claimed t o  be. Brand and many o thers  have claimed t h a t  r e f r a in ing  is  

more than a mere mental a c t  ( so  doing, they have gone on t o  a t t r i b u t e  a l l  kinds - 



of causal  e f f i cacy  t o  i t ) .  It i s  this claim t h a t  I am seeking t o  undermine 

by showing t h a t  r e f r a i n i n g  i s  merely a mental a c t .  More d i r e c t l y ,  however, 

it would be u s e m  t o  recur  t o  a second d i s t i n c t i o n ,  one ra i sed  e a r l i e r  when 

t h e  s t a t u s  of mental a c t s  was under discussion: the re  we spoke of changes 

i n  the  world proper and changes i n  the  world i n  a spec ia l  sense,  a s  i n  the  

case  of mental a c t s .  I f  t h a t  d i s t i n c t i o n  is  sound, and if re f ra in ing  in- 

volves only  a n e n t a l  a c t ,  then it involves a change i n  the  world only i n  

t h i s  s p e c i a l  sense. In  p a r t i c u l a r ,  it i s  not accompanied by any physical  

behavior t h a t  together  with t h e  mental ac t  would go t o  c o n s t i t u t e  a p o s i t i v e  

ac t ion  proper,  a pos i t ive  event ,  a  change i n  the  world proper. The most t h a t  

can be s a i d  i s  t h a t  r e f r a i n i n g  i s  a p o s i t i v e  event only i n  t h i s  spec ia l  sense. 

Clearly,  then,  i f  t h e  formation of a negative in ten t ion  i s  t h e  only 

p o s i t i v e  event t h a t  occurs when someone r e f r a i n s ,  r e f ra in ing  cannot be caus- 

a l l y  e f f i cac ious .  RecaUing the  e a r l i e r  d iscuss ion,  mental a c t s  need not 

c o n s t i t u t e  o r  produce any o ther  changes, changes nore properly "in t h e  world." 

They do s o  only by way of t h e i r  causal  connection with physical  behavior; it 

i s  these  behavioral  changes t h a t  c o n s t i t u t e  changes i n  t h e  world proper (and 

perhaps cause o t h e r  changes a s  we l l ) .  But i n  t h e  case of in ten t ions  with 

negative contents ,  no behavioral  change--a change i n  the  world proper--rele- 

v a t  t o  t h z t  i n t e n t i o n  i s  poss ib le ;  f o r  again,  t h e  only behavior re levan t  t o  

a negative in ten t ion  i s  negative behavior, i . e . ,  no behavior. Thus i f  r e f ra in -  

ing c o n s t i t u t e s  no change i n  t h e  world proper it cannot be causa l ly  e f f i ca -  

c ious ,  f o r  t h e r e  i s  no event o r  change of t h e  kind t h a t  can serve  as a cause. 

Indeed, if t h e  only di f ference between mere not doing and r e f r a i n i n g  is t h e  

presence, i n  t h e  l a t t e r  case,  of t h i s  mental a c t ,  what i s  t h e r e  about t h i s  

simple in ten t ion  t h a t  would make t h e  causal  argument go through i n  t h i s  case  

and not i n  the  other?  Is causa l i ty  here  a mere mental phenomenon-we cause 

when we a r e  i n  t h e  r e q u i s i t e  mental s t a t e ,  otherwise we do not? I conclude, 

then,  t h a t  r e f r a i n i n g ,  i n  t h a t  i t  i s  not accompanied by a re levant  b i t  of  

physical  behavior,  i s  no more causal ly  eff icacious  than any o t h e r  mere mental 

a c t  unacconpanied by t h e  re levant  b i t  o f  behavior. I f  we cannot say,  t h a t  i s ,  

o r  indeed if we do not t o  say, t h a t  such mental a c t s  a s  harboring thoughts 

agains t  t h e  s t a t e  o r  holding re l ig ious  o r  p o l i t i c a l  b e l i e f s  a r e  not as such 

causal ly  e f f i cac ious ,  then by p a r i t y  o f  reasoning we cannot do so  i n  t h e  case 

o f  r e f r a i n i n g  e i t h e r .  



?low I recognize t h a t  t h i s  analysis--perhaps i n  i t s  ontological  but  

nore surely  i n  i t s  causal conclusions--does not conform i n  every respec t  with 

ordinary usage. We of ten  construe re f ra in ing  more narrowly than I have here ,  

fo r  example; and ordinary language qu i te  read i ly  allows causal upshots of 

negztive events. A t  t h e  same t i n e ,  ordinary langrlage i s  o f t en  ambiguous, 

especia l ly  i n  t h e  more d i f f i c u l t  cases,  a s  witness t h e  example of t h e  patrol-  

man. Accordingly I have sought t o  begin a t  t h e  beginning, t o  have normative 

i s sues  tu rn  upon causal conclusions, and causal i s sues  upon ontological  con- 

c lus ions;  thus t h e  idea of  q u a l i t a t i v e  change i n  t h e  world, o r  change i n  t h e  

s t a t e s  of a f f a i r s  t h a t  cons t i t u t e  t h e  world, i s  basic  t o  t h i s  ana lys i s ,  as i s  

t h e  d i s t i nc t i on  between mere mental changes and behavioral  o r  physical  changes. 

Fron these  foundations I hope t o  generate a theory of  r i g h t s  t h a t  w i l l  be both 

plausible  and cons i s ten t ,  i f  not always i n  keeping with our sometimes confused 

and of ten  unordered everyday perceptions. In pa r t i cu l a r ,  I want t h e  theory t o  

discover and r e f l e c t  t h e  a c tua l  l i n e s  i n  t h e  world: thus re f ra in ing  i s  not ,  

a s  Brand suggests,  one kind of ac t ion ,  but  i s  r a the r ,  a s  F i tzgera ld  suggests,  

a species  of not  doing, t h e  d e f i n i t i v e  l i n e s  of which f a l l  not i n  t h e  vague 

areas  of expectations and a b i l i t i e s  but i n  t he  r e l a t i v e l y  more crisp--though 

t o  be sure ,  l e s s  public-areas of knowledge and in ten t ions  (each of us knows 

when he has re f ra ined ,  even i f  o thers  may not ,  but w e  a r e  l e s s  sure  about 

a b i l i t i e s  and "normal" expectations--their l i n e s ,  t h a t  i s ,  a r e  l e s s  c l e a r ) .  

5.5. Descriptians and s t a r t i n g  points  

Much of t h e  analysis  we have j u s t  completed w i l l  f ind  appl icat ion only 

i n  l a t e r  pa r t s  of t h e  essay. But a d i s t i nc t i on  at t h e  hea r t  of t h e  essay-and 

hence underlying it throughout--is t h e  one with which we began this sect ion,  

between negative and pos i t ive  obl igat ions ,  t o  which we should now return.  Re- 

c a l l  t h a t  caution was advised regarding t h e  p o s s i b i l i t y  of confusion a r i s i ng  

from t h e  character  (whether negative o r  pos i t ive )  of t h e  language used in t h e  

formulation of r u l e s  s e t t i n g  pa r t i cu l a r  obl igat ions  : t h e  character  of  t h i s  

language i s  t o  be dist inguished from t h e  character of t h e  obl igatory act ions  

proper. In t r u t h ,  of course, t h i s  sane coafusion can a r i s e  i n  t h e  descr ipt ions  

of t h e  obl igatory act ions  thenselves ( f o r  those descr ipt ions  f ind  t h e i r  way, 

of ten  d i r ec t l y ,  i n to  t h e  language of t h e  r u l e s ) :  thus  A's not s t e a l i n g  B's 



property can be described a s  A's respecting B's property; o r  w a i n ,  C's 

murdering 2 can be described ( a t  the expense of not a  l i t t l e  obfuscation) as 

C's refraining from respecting g ' s  l i f e .  It i s  for  t h i s  reason tha t  I have - 
sought t o  couch the  argunent in  terms of the  re la t ive ly  basic ,  objective, 

and invariable notion of "changes in  the world1'--or changes in  the s t a t e s  of 

a f f a i r s  t h a t  const i tute  the world--and have urged tha t  we ask always what a  

par t icular  obligation requires a t  bottom in the way of changes in  the world. 

For purposes of c l a r i t y  t h i s  approach presupposes some s t a r t i n g  point;  it 

presup2oses s t a r t i n g  out from some change-free or a t  l ea s t  change-neutral 

world ( t h i s  point w i l l  be developed in  chapter 3, section 4.2 in  the f o m  of 

what I w i l l  c a l l  a  "s tatus  quo"). Prom such a  s t a r t i ng  point cer tain kinds 

of changes night be forbidden, i n  which case we have negative obligations; 

other kinds of changes night be required, in  which case we have posi t ive ob- 

l iga t ions ;  s t i l l  other kinds of changes might be made optional (o r  not men- 

tioned a t  a l l ) ,  in  which case we have changes tha t  are  pemi t t ed ,  i .e . ,  neither 

forbidden nor required. 

It would be well ,  however, t o  say a  b i t  more here about t h i s  idea tha t  

c l a r i t y  w i l l  be enhanced i f  we s t a r t  with a  change-free world. Suppose, for  

example, t h a t  we s t a r t ed  with a  world peopled only by warriors who were con- 

tinuously plying t h e i r  t rade (ignore what i n  fac t  tha t  would mean) : vere a  

lawgiver, i n  such a  world, t o  impose an obligation forbidding the kinds of 

changes ( the  kinds of act ions)  t ha t  in  some d i rec t  way k i l l  others ,  it i s  con- 

ceivable t h a t  t h a t  obligation might then be seen not as  negative but as posi- 

t i ve ;  for such an obligation requires a  change under these circumstances-from 

the  extant world of warring t o  the prescribed, the new world of peace. Ordi- 

nar i ly ,  however, we would say tha t  t h i s  obligation i s  negative in  t h a t  ("in 

r e a l i t y )  it forbids cer ta in  changes (which suggests t ha t  in applications such 

as  t h i s  our ordinary l anguae  i t s e l f  presupposes something l i k e  a  change-free 

world as a s t a r t i n g  point) .  Yet i f  changes a re  already occurring, the  advent 

of obligations forbidding them, or requiring cer tain other c h w e s ,  vill l ike ly  

produce a  s i tua t ion  in  which we have changes of changes, with the r e su l t  t h a t  

the whole idea of negative and posi t ive obligations w i l l  q ~ i c k l y  become ob- 

fuscated. Thus an account of obligations t h a t  attempts t o  speak of negative 

and posi t ive kinds, of prohibitions and requirements-and ordinary language 

c lear ly  allows for  this-nust presuppose some kind of s t a tu s  quo. O n l y  SO 



w i l l  t h e  h i s t o r i c a l  implications of those  ob l iga t ions  be f r e e  of d i s to r t ion .  

3 0 w  a t  t h e  ou t se t  I claimed t h a t  a  negative ob l iga t ion  has as  i ts  

content a  negative ac t ion ,  a  pos i t ive  ob l iga t ion  a  pos i t ive  act ion.  It 

should be c l e a r  by now t h a t  it is i r r e l e v a n t  f o r  f u l f i l l i n g  one's  negative 

obl igat ion whether one does nothing a t  all with respect  t o  t h e  ac t ion  i n  

question o r  whether one r e f r a i n s ,  f o r  both a r e  negative act ions:  it i s  ir- 

re levant ,  t h a t  i s ,  whether o r  not it occurs t o  ne t o  s t e a l  your property 

j u s t  so long as  I do not s t e a l  it. I f  r e f r a i n i n g  were construed a s  a  &- 
t i v e  ac t ion ,  however, it i s  unclear j u s t  what t h e  e f f e c t  upon t h e  d i s t inc -  - 
t i o n  between negative and pos i t ive  ob l iga t ions  would be. For whenever a 

person f u l f i l l e d  h i s  negative ob l iga t ion  by r e f r a i n i n g ,  as i n  t h e  example 

a t  hand, we would have t o  say t h a t  he d id  so by act ing.  This i s  counterin- 

t u i t i v e  at  l e a s t .  

Let me note  f i n a l l y  t h a t  I have used a  nunber of nonidiomatic ex- 

pressions i n  t h i s  sec t ion  i n  order  t o  g e t  t o  t h e  bottocl of an important 

d i s t i n c t i o n .  I n  t h e  r e s t  of t h e  essay, however, I v i l l  usual ly  speak more 

normally. Because negative ac t ion  i s  not r e a l l y  ac t ion  a t  all, when I speak 

of ac t ion h e r e a f t e r  I should be understood, unless  I i n d i c a t e  otherwise, as 

meaning pos i t ive  act ion.  Moreover, I w i l l  o f t en  speak of "doing nothingn o r  

of "not acting";  by t h i s  I do not  mean t o  deny t h e  point  developed here ,  

t h a t  we a r e  at  almost all times performing nunerous act ions .  Rather, I w i l l  

simply be speaking i n  t h e  ordinary idiam. The analys is  developed here  w a s  

f o r  t h e  purpose of plumbing t h e  foundations of a d i s t i n c t i o n  a t  t h e  h e a r t  of 

t h i s  theory t o  insure  t h a t  it i s  sound; fo r  many would argue otherwise, as we 

have already seen and w i l l  see  again l a t e r .  

6. Obligations and Freedom Again 

We a r e  now i n  a posi t ion t o  t ake  up again t h e  question of t h e  re la-  

t ionsh ip  between ob l iga t ions  and freedom. Obligations,  it w i l l  be reca l l ed ,  

can be t r e a t e d  as objec t ive  f a c t s  of t h e  world; thus  we can pursue t h e  ques- 

t i o n  of t h e i r  e f f e c t  upon t h e  freedom of t h e  individual  along t h e  l i n e s  of 

t h e  ob jec t ive  approach, which takes  an ind iv idua l  and a r e s t r i c t i o n  (y) 

( i n  t h i s  case  an ob l iga t ion)  as given and asks  what t h i s  r e s t r i c t i o n  leaves  

t h e  agent f r e e  t o  do o r  be  should he want t o  (z). Xow it may a t  first appear 

ind i f fe ren t  f o r  t h e  q ~ e s t i o n  of t h e  individual ' s  freedom whether t h e  obliga- 



t i o n  i n s t a n t i a t i n g  t h e  va r iab le  proscribes o r  prescr ibes ,  whether a nega- 

t i v e  o r  a p o s i t i v e  ac t ion  i s  required.  But a moment's r e f l e c t i o n  w i l l  show 

t h a t  the re  is  i n  f a c t  a very r e a l  d i f fe rence  here. A negative obl igat ion 

requ i res  t h a t  t h e  individual  not do a p a r t i c u l a r  kind of ac t ion ;  he i s  f r e e ,  

however, t o  do whatever e l s e  he wants t o  do t h a t  i s  no t  s imi la r ly  proscribed.  

But i n  t h e  case of p o s i t i v e  obl igat ions  t h e  ind iv idua l  i s  required t o  & 
something; he i s  required t o  d i r e c t  h i s  a t t e n t i o n  and a c t i v i t y  toward doing 

what i s  prescribed; during t h e  time he i s  performing t h i s  ac t ion ,  the re fore ,  

he i s  unable t o  do anything e l s e  t h a t  i s  not  compatible with it. Thus unl ike  

negative ob l iga t ions ,  pos i t ive  obl igat ions  leave an ind iv idua l  e f f e c t i v e l y  un- 

f r e e  during t h e  time they a r e  being perforued; they prevent him from doing o r  

being v i r t u a l l y  anything e l s e  t h a t  he n igh t  want t o  do o r  be. 

Some of t h e  implications of  t h i s  l i t t l e - n o t e d  po in t  w i l l  be brought 
I out i n  a moment. I want f i r s t ,  however, t o  add two qua l i f i ca t ions .  AS w a s  

mentioned a t  t h e  beginning of t h e  l a s t  sect ion,  t h e  d i s t i n c t i o n  between nega- 

t i v e  and pos i t ive  obl igat ions  is  not without any nunber of d i f f i c u l t  cases.  

This becomes espec ia l ly  c l e a r  when a negative ob l iga t ion  i s  very broafi in i ts  

scope, i . e . ,  when i ts e f f e c t  i s  p a r t i c u l a r l y  severe due t o  t h e  na tu re  of t h e  

a c t  proscribed. During a time of  m a r t i a l  law, f o r  example, a person may be 

forbidden t o  leave h i s  house. To say t h a t  he  i s  f r e e  t o  do anything e l s e  be- 

cause only negatively obl igated will be of l i t t l e  confor t ,  f o r  t h e  ob l iga t ion  

already excludes a g r e a t  d e a l  i n  t h e  vay of normal human a c t i v i t y .  Moreover, 

it i s  p r a c t i c a l l y  equivalent t o  t h e  p o s i t i v e  ob l iga t ion  t o  s t ay  i n  one's house, 

though t h i s  is  somewhat problematic.2 The o ther  s i d e  of t h i s  q u a l i f i c a t i o n  

a r i s e s  when a pos i t ive  ob l iga t ion  is  t r i v i a l :  t h e  requirement t o  pay one dol- 

lar a year i n  taxes  o r  t o  s i g n  a form every t e n  years  i s  hardly  a s i g n i f i c a n t  

r e s t r i c t i o n  of  freedom. 

A second qua l i f i ca t ion  a r i s e s  when a negative ob l iga t ion ,  f o r  reasons 

pecul iar  t o  t h e  agent, is  burdensome o r  r e s t r i c t i v e  of freedam q u i t e  beyond 

l ~ i t z g e r a l d  makes t h i s  observation e x p l i c i t l y ,  though not  emphati- 
c a l l y ,  i n  "Acting and ~ e f r a i n i n g , "  p. 138. Oppenheim only mentions it in 

passing: Dimensions of Freedon, pp. 19-20. But f o r  a n  example of  someone who 
argues t h a t  t h e  d i s t i n c t i o n  i s  i r r e l e v a n t  f o r  freedam see  Singer, "Negative 
and Pos i t ive  Duties ," p. 97. 

*see t h e  t e x t  on p. 4 1  above a t  n. 1. 



t h e  apparent proscr ipt ion i t s e l f .  A Roman Catholic vill f i nd  l i t t l e  solace 

i n  being t o ld  t h a t  although he cannot p r ac t i c e  h i s  r e l i g ion  he is  f r e e  t o  

p rac t ice  any of nearly t h r ee  hundred o thers .  S imi la r ly ,  t he  individual  who 

has forbidden t o  him the  only kind of sexual a c t i v i t y  he f inds  enjoyable w i l l  

hardly think himself f r e e  on t he  argument t h a t  t h i s  negative obl igat ion 

leaves him f r ee  t o  do everything e l s e  not s i n i l = l y  proscribed. Granting 

these d i f f i c u l t i e s  , however, t he r e  a r e  nevertheless a  s u f f i c i e n t l y  l a rge  and 

su f f i c i en t l y  important number of cases i n  which t he  d i s t i nc t i on  between nega- 

t i v e  and pos i t ive  obl igat ions  presents  no o r  few problems such t h a t  t h e  gen- 

e r a l  point I am mdsing here  should be c lear .  We recognize, f o r  example, t h e  

difference between obl igat ions  on one hand not t o  rrurder, s t e a l ,  i n t e r f e r e  

with another's r e l i g ious  p rac t ices ,  and so on, and on t h e  o ther  hand t o  pay 

taxes,  serve i n  t he  army, serve on jury duty, and so on. The e f f e c t  of these  

l a s t  named pos i t ive  obl igat ions  upon our freedom i s  general ly  of an e n t i r e l y  

d i f fe ren t  order than t h e  a f  oreaent ioned negative obl igat ions .  

Now the  importance of t h i s  point  f o r  t h e  l a rge r  aims of t he  essay is 

considerable. For t h e  r i g h t s  f a l l i n g  under t he  rubr ic  "welfare rightsp1-in- 

cluding, i n  the  p o l i t i c a l  sphere, nost  of t h e  so-called s o c i a l  and economic 

rights--have cor re la t ive  pos i t i ve  ob l iga t ions ,  obl igat ions  requir ing t h e i r  

holders t o  do something, not  s inp ly  t o  not do something as v i t h  t he  negative 

obl igat ions  co r r e l a t i ve  t o  t h e  nore t r a d i t i o n a l  r i g h t s  t o  l i be r t y .  The 

obligation-holder i s  thus rendered e f fec t ive ly  unfree while he  i s  meeting 

these  obl igat ions ,  unfree t o  an hnense ly  g rea te r  degree than he is unfree 

u'nen f u l f i l l i n g  t he  obl igat ions  cor re la t ive  t o  t h e  t r a d i t i o n a l  rights.' I n  

t h e  modern s t a t e  t h e  chief fo rn  of t h i s  kind of obl igat ion is  of  course taxa- 

t ion.  By t h a t  I do not mean simply o r  even pr imari ly  t h a t  t he  individual  is 

required t o  s i t  down once a  year t o  f i l l  out  forms and v r i t e  a  check (though 

t ha t  i n  i t s e l f  is a  considerable burden) ; r a t he r ,  I mean t h a t  t he  individual  

who works for  h i s  l i v ing ,  i n  t h e  case of t h e  income t a x ,  i s  in e f f e c t  required 

h o t i c e  t h a t  t h i s  point  involves not a  d i f fe rence  i n  k+d but a  d i f -  
ference i n  degree (though f o r  all p rac t i c a l  purposes-the above-mentioned 
q u d i f i c a t i o n s  aside--this di f ference amounts t o  one of kind).  This is so f o r  
reasons brought out i n  sec. 3.2 above: although t h e  two kinds of obligation- 
negative and positive--do icdeed mount t o  a  di f ference i n  kind, t h e  e f f e c t  of 
t h i s  imposition upon t h e  freedon of t h e  individual  can be described only i n  
terms of degree, however g rea t  those dif ferences  of degree may be. 



t o  work an add i t iona l  amount i n  order  t o  s a t i s f y  t h i s  obl igat ion.  Unless he 

wants ( o r  i s  ab le )  t o  not work a t  all, t h z t  i s ,  he is e f f e c t i v e l y  unfree  

during a ce r ta in  percentage of t h e  t o t a l  t i n e  he works;' he  i s  unfree t o  do 

anything t h a t  i s  not ab le  t o  b e  done while he i s  working. But t h e r e  a r e  

other  forms of p o s i t i v e  obl igat ion a s  we l l ,  ranging from m i l i t a r y  conscrip- 

t i o n  t o  aff i rmat ive  ac t ion  t o  compulsory education. A l l  share  one th ing  i n  

common. They l i m i t  freedom, during t h e  per iod when they a r e  required,  t o  a 

degree t h a t  approaches t o t a l .  I leave t h e  reader  t o  r e f l e c t  upon my choice 

of " to ta l ."  

Let me conclude by noting once again t h a t  I have aimed throughout 

t h i s  chapter a t  s e t t i n g  f o r t h  an e n t i r e l y  d c s c r i p t i v e  account of freedom. I 

have sa id  nothing (except by way of c o z e n t )  about what ought t o  b e  t h e  case 

or  what value we should place  upon f r e e d m  o r  what wvl ts  we should o r  should 

not have--much l e s s  how we should a c t  toward o thers .  I have s a i d  simply t h a t  

i f  individuals  a r e  of such and such a kind,  i f  t h e i r  wants take  on a par t icu-  

lar configuration,  then t h i s  i s  how t h e i r  s i t u a t i o n  can b e  described wi th  re- 

spect  t o  t h e  idea  of freedom. Xot u n t i l  Chapter 3, a f t e r  we have considered 

t h e  l o g i c a l  i ssues  surrounding t h e  concept of a r i g h t ,  w i l l  we t ake  up norma- 

t i v e  i s sues  proper. There we w i l l  put  t h e  two ideas  of freedom and r i g h t s  

together i n  the  form of a theory of r igh t s .  

\ l i l ton Friedman es t imates  t h a t  f igure  i n  t h e  United S t a t e s  t o  be ,  on 
average, over 40 percent a t  t h e  present  time, up from around 10 percent in 
1929. See h i s  "A Xew ~ o l i d a y  ,I1 Ilewsweek, 5 A u g u s t  1974, p. 56. 



RIGHTS 

1. Formal Considerations 

'see, e.g. , t h e  exchanges betveen Maurice Cranston and D. D. Raphael 
i n  Raphael, P o l i t i c a l  Theory and t h e  Rights of Man. 
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The discuss ion o f  r i g h t s  t h a t  has taken place  over t h e  last t h r e e  

hundred years and more--fro5 Hobbes and bc'rce, t o  Bentham and Austin, t o  

Hohfeld, Hart ,  and others--has becone increas ingly  soph is t i ca ted  and sub t le .  

Claims once thought t o  be  "self-evident" have been subjected t o  repeated 

scrut iny v i t h  t h e  r e s u l t  t h a t  more and nore  r igorous arguments i n  support o f  

r i g h t s  have had t o  be  f o r t h c o s n g .  A t  t h e  sa3e t i n e ,  t h e s e  arguments have 

not been ca r r i ed  far enough, as i s  evidenced by t h e  f a c t  t h a t  r i g h t s  t h a t  

cannot poss ibly  coexis t  continue t o  b e  asse r ted ,  not only i n  popular bu t  i n  

l e g a l  and phi losophical  l i t e r a t u r e  as vell. '  I n  p a r t i c u l a r ,  no systematic 

theory of rights--one addressed t o ,  among o ther  t h i n g s ,  t h e s e  so-called 

"conf l i c t s  of rightsv1--has y e t  t o  appear. ('i'hus Xozich had simply t o  assume 

a theory of r i g h t s  as he developed h i s  theory of t h e  s t a t e . )  Notwithstanding 

t h e  lack of an o v e r a l l  theory,  t h e  a c t u a l  adjudicat ion of c o n f l i c t i n g  r igh t -  

claims is a regu la r  occurrence, of course. A l l  t o o  o f t e n ,  hovever, t h e s e  

se t t lements  have been very much shor t  of p r inc ip led ,  e spec ia l ly  as they have 

taken place  a t  t h e  j u d i c i a l  and, even m r e ,  t h e  l e g i s l a t i v e  l e v e l s .  A t  b e s t  1/ 
-C 

they have amounted t o  a t t m p t s  t o  "veigh" t h e  c o n f l i c t i n g  claims, d is t inguish-  

ing "fundamental" from "nonfundamental" r i g h t s  ; at vorst these  adjudicat ions  - 
have anrounted t o  l i t t l e  more than a t t e u p t s  t o  veigh t h e  cesequences  involved / 

\ - 
i n  deciding one vay o r  t h e  other.  

1 . f ~  purpose i n  t h i s  chap te r ,  then,  vil l  be  t o  consider some of t h e  more 

fundamental l o g i c a l  i s s u e s  underpinning any discuss ion of r i g h t s ,  e spec ia l ly  

as these  i s s u e s  r e l a t e  t o  t h e  problem of c o n f l i c t i n g  right-claims. Regardless 



of what normative considerations one brings t o  bear upon the subject of 

r ights ,  these f o r d  matters w i l l  necessarily be involved and so sho 

dealt  with f i r s t .  In par t icu lar ,  it i s  important t o  know a t  a r ight  i , ee what fornal points a re  being made, i f  only implici t ly ,  when an ind indua l  

clains he has "a right." Toward tha t  end I w i l l  begin by se t t ing  for th  a 

schena useful i n  sort ing out the  elenents of such rights-talk. Each of 

these elernents w i l l  then be locked a t  and problems re la t ing  t o  them wi l l  be 

raised and discussed. We w i l l  not s e t t l e  the problems here, however, for  

t ha t  requires the nornative analysis taken up only in  chapter 3; rather ,  I 

want sinply t o  get them out i n  the open. Finally,  the issue of consistency-- 

o r  tine problem of confl ict ing rights--will be considered. I f  a theory of 

r ights  is t o  be adequate it rus t  be consistent and hence cannot allow for  the 

existence of r ights  t h a t  confl ict  with each other. ( ~ h r o u ~ h o u t  t h i s  chapter 

I w i l l  be a s s k n g ,  of course, t ha t  there are such things as  r ights ;  i n  chap- 

t e r  3 tha t  a s s u q t i o n  wi l l  be examined and defended.) 

2. A Schema for Rights 

In  the l a s t  chapter we saw how questions about freedom could be made 

more perspicuous by analyzing the concept with the a id  of a three-place schema. 

The notion of "a r ight  ," however, i s  more couplex. J u r i s t s  speak of r ights  as 

being not only "relations" but also "claims. "l Thus t o  have a r igh t  is to C i f i  - 
s t a d  in  some re la t ion  not simply t o  the outside world, as  i n  the case of 

freedon, but to some other person o r  persons, t o  have a claim against that  

person o r  those persons, whether or  not it is necessary or desirable o r  even 

possible t o  invoke the claim explici t ly .  Moreover, f o r  t h i s  r ight  t o  be s a i d  

t o  ex i s t  it must on some cr i te r ion  be just i f ied.  Hence r ights ,  insofar as - 
they ex i s t ,  a re  ju s t i f i ed  c l a i m  against others. 

These points w i l l  be brought out more c lear ly ,  however, with the  fol- 

lowing f ive-place schena: 

'see, e.g., Wesley Uewcomb Hohfeld, Fundmental Legal Conceptions as 
Ap~l ied  t o  Judic ia l  Reasoning, ed. Walter Wheeler Cook (New Haven and London: 
Yale University ?ress, 1946), pp. 30, 38, 71. Originally appeared in  Yale 
Law Journal 23 (1913): 16 and Yale Law Journal 26 (1917) : 710. 



A has a & r i g h t  aga ins t  B t o  5 i n  v i r t ue  of ;1. 
1 - 

The l e t t e r e d  var iables  i n  t h i s  schena range over A, right-holders,  k, kinds 

of r i g h t s ,  B, obligation-holders,  x, r ight-objects ,  and ;1, j u s t i f i c a t i ons .  

A s  i n  the  case of the  three-place schema used t o  expl icate  freedom, t h i s  

formal device i s  not a de f i n i t i on  but  only a t oo l  of analysis ,  an a i d  i n  ex- 

p l i ca t ion .  A l l  t a l k  of r i g h t s  can and should, f o r  the  sake of c l a r i t y ,  be  

reduced t o  t h i s  pa t t e rn ,  f o r  all such t a l k  l og i ca l l y  involves each of these  

e lenents ,  a t  l e a s t  impl ic i t ly .2  Very b r i e f l y ,  t h a t  the re  a re  right-holders 

i f  t h e r e  a re  r i g h t s  i s  elrident; r i g h t s ,  being claims, a r e  not disembodied 

e n t i t i e s  but  owe t h e i r  exis tence to those who claim and therefore  claim t o  

hold them. That r i g h t s  can be c l a s s i f i e d  according t o  kind--e.g., mral, 

l e g a l ,  procedural--is l ikewise p la in  enough. The importance and r e l a t i on  of 

t h i s  point  t o  a r i g h t ' s  j u s t i f i c a t i o n  w i l l  be discussed below; it should be 

noted here ,  however, t h a t  it i s  necessary t o  make e x p l i c i t  t h e  kind of r i g h t  

being ta lked about i n  order  t h a t  confusion over the  kind of j u s t i f i c a t i o n  

appropriate t o  t h a t  kind of  r i g h t  be avoided. That t he r e  a re  obl igat ions  

(and hence obligation-holders) co r r e l a t i ve  t o  a l l  r i g h t s  does need defend- 

ing--it w i l l  be argued f o r  below. That r i g h t s  e n t a i l  r ight-objects  should 

be c lea r :  r i g h t s  a r e  claims to s o ~ t h i n g .  F ina l ly ,  t h a t  t h e r e  i s  a j u s t i f i -  

ca t ion imp l i c i t l y  attached t o  every right-claim i s  a necessary (though not a 

su f f i c i en t )  condition fo r  t h e  exis tence of t h a t  r i g h t ;  f o r  again, r i g h t s  a re ,  

on sone c r i t e r i o n ,  j u s t i f i e d  c l a i m .  Assuming t h a t  t h e  j u s t i f  ica tory argu- 

ment corresponds i n  kind to t h e  r i g h t  it purports t o  j u s t i f y ,  t h a t  r i g h t  w i l l  

e x i s t  only i f  t he  argument i s  s u f f i c i e n t  t o  e s t ab l i sh  i t s  existence.  Thus 

when we say t h a t  A_ has a l ega l  but not  a moral r i g h t  t o  x, we mean t ha t  A's 
r i g h t  t o  5 is j u s t i f i e d  l ega l l y  (and so t h a t  l ega l  r i g h t  e x i s t s ) ,  but not 

morally ( i t  does not exist a s  a nora l  r i g h t ) :  i . e . ,  t h e  l e g a l  j u s t i f i c a to ry  

c r i t e r i a  have been met, but not t h e  moral j u s t i f i c a t o r y  c r i t e r i a .  Hence t he  

connection between t h e  kind of r i g h t  and i ts j u s t i f  i ca to ry  c r i t e r i a  (about 

which more v i l l  be s a id  b e l w ) .  

1 This schema i s  taken from unpublished l e c tu r e s  of Alan Gevirth. 

2 
When i l l u s t r a t i n g  pa r t i cu l a r  i s sues  i t  i s  of ten  not necessary t o  in- 

voke each of these  elements, as v i l l  be seen i n  the  discussion t h a t  f o l l o ~ s .  



our "dut iesf '  toward them, can b e t t e r  b e  descr ibed by o t h e r  terms i n  our 

moral vocabulary,  terms such as "ought"; ( b )  " the  person who has  a r i g h t  ( t o  

whom performance is  oved o r  due) is  discovered by examining t h e  t r a n s a c t i o n  

o r  antecedent  s i t u a t i o n  o r  r e l a t i o n s  of  t h e  p a r t i e s  o u t  of which t h e  'duty1 

a r i s e s .  1 1 1  

The f i r s t  o f  t h e s e  grounds, t h e  l i n g u i s t i c  one,  i s  l e s s  than  per- 

suas ive .  That we (some of us? ) t a l k  i n  a given way does not  mean t h a t  ou r  

t a l k  adequately mi r ro r s  t h e  s i t u a t i o n  t a l k e d  about ,  o r  a f o r t i o r i  t h a t  it 

should be  de terminat ive  of  t h e  s i t u a t i o n .  Our language should guide u s ,  t o  

be  su re ;  bu t  it i s  not  t h e  f i n a l  a r b i t e r .  Never the less ,  t h e r e  is  a more im- 

po r t an t  i s s u e  he re  than  one of  mere convention; f o r  t h e  d i s t i n c t i o n  t o  which 

H a r t  points--between what we only "ought" t o  do and what we have a "duty" t o  

do--reflects  a b a s i c  f e a t u r e  of  our moral landscape,  as I w i l l  b r i n g  o u t  be- 

low ( i n  chapter  3, s e c t i o n  4 .4) .  This  f e a t u r e  t akes  u s ,  i n  f a c t ,  t o  t h e  

second of  H a r t ' s  p o i n t s ,  which is  i n t e r e s t i n g  p r e c i s e l y  because it sugges ts  

a ground suppor t ing  t h e  content ion  t h a t  bab ies  (and perhaps even animals)  may 

have r ights - -a t  l e a s t  bab ies  (and animals) .  For i f  by  our  antecedent  ac- 

t i o n s  we have bego t t en  bab ies  ( o r  acquired an ima l s ) ,  we have i p s o  f a c t o ,  on 

a t  l e a s t  one l i n e  of  argument, taken upon our se lves  t h i n g s  t h a t  we no t  only 

ought t o  do b u t  are o b l i g a t e d  t o  do, c o r r e l a t i v e  t o  which a r e  r i g h t s .  And 

t h o s e  r i g h t s  are he ld  no t  by unre la t ed  t h i r a  p a r t i e s  b u t  by  t h e  o t h e r  pa r ty  

d i r e c t l y  involved i n  t h e  antecedent  a c t i o n ,  v i z . ,  t h e  baby ( o r  animal) .  

Rights ,  t h a t  i s ,  have been "createdt '  by t h a t  ac t ion .  (Th i s  case  i s  d i f f e r e n t  

from t h e  case  of a promise t o  a second party--creat ing a r i g h t  i n  t h a t  party-- 

which redounds t o  t h e  b e n e f i t  of  a t h i r d  party--which p a r t y  has  no r i g h t  in 

t h e  ma t t e r ;  H a r t  draws t h i s  analogy i n  suppor t  of  h i s  argument. ) Whether 

o b l i g a t i o n s  a lvays  have r i g h t s  c o r r e l a t i v e  t o  them (and conversely)  v i l l  b e  

d iscussed  below; b u t  i f  t hey  do, and i f  t h e r e  are ob l iga t ion -  (and t h e r e f o r e  

r i g h t - )  c r e a t i n g  a c t i o n s  such as mentioned above, t h e n  t h o s e  r i g h t s  vould have 

to l o g i c a l l y  r e s i d e  somevhere, and where b e t t e r  i n  t h i s  case  than  v i t h  t h e  

baby (and perhaps t h e  animal) .  All of  t h i s  p e r t a i n s  t o  s p e c i a l  r e l a t i o n s h i p s  

such as pa ren t  t o  c h i l d ,  o f  course;  if muta t i s  mutandis t h e  same o r  s i m i l a r  

po in t s  can b e  made r ega rd ing  genera l  r e l a t i o n s h i p s  ( t o  ind iv idua l s  not  spe- 

b i d .  



c i a l l y  r e l a t e d ) ,  then t h e r e  seems t o  be  no reason i n  p r i n c i p l e  f o r  no t  

broadening t h e  c l a s s  of p o t e n t i a l  r igh t -ho lde r s  t o  inc lude  ( a t  l e a s t )  

babies .  But t h e  ques t ion  of who--or what--may be  proper ly  s a i d  t o  ho ld  

r i g h t s  i s  i n t i m a t e l y  bound up wi th  what it means t o  say  t h a t  t h e r e  are 
r i g h t s  (and what warrant  t h e r e  is  f o r  t h e s e  c la ims) ;  accordingly ,  it vill 

b e  developed more f u l l y  when t h a t  sub jec t  i s  broached i n  chapter  3. It is 

enough t o  have shown t h a t  c e r t a i n  of  t h e  argunents  purpor t ing  t o  l i m i t  t h e  

c l a s s  of r ight -holders  t o  "adul t  human beings  capable o f  choice" are incon- 

c lus ive .  

4. The Kind of Right  

Rights  e x i s t ,  i f  t hey  e x i s t  a t  a l l ,  on ly  i n s o f a r  as t h e i r  j u s t i f i c a -  

t i o n s  show them t o  e x i s t .  But those  j u s t i f i c a t o r y  arguments a r e  d i r e c t e d ,  

a t  l e a s t  i m p l i c i t l y ,  t o  a c e r t a i n  c l a s s  o r  kind o f  r i g h t s ,  as mentioned above, 

however broadly  t h a t  c l a s s  may be  defined.  Hence t h e  importance o f  be ing  

c l e a r  about t h e  k ind  of  r i g h t s  a t  i s s u e  i n  any d iscuss ion .  A t  a v e r y  gene ra l  

l e v e l ,  f o r  example, d i s t i n c t i o n s  a r e  o f t e n  drawn between l e g a l ,  moral,  and 

n a t u r a l  r i g h t s ;  s i n c e  each c l a s s  of r i g h t s  wil l  u s u a l l y  have a j u s t i f i c a t o r y  

argument p e c u l i a r  t o  it, confusion w i l l  l i k e l y  r e s u l t  when one set o f  argu- 

ments is  used i n  support  of  a d i f f e r e n t  s e t  o f  r i g h t s .  A t  t h e  same t i m e ,  

t h e r e  is  no Lecessary incongrui ty  betweec t h e s e  b r o d l y  based r i g h t s :  a right 

to t h e  same object--say, t h e  r i g h t  t o  l i fe--may be  at once a l e g a l ,  a moral,  

and a n a t u r a l  r i g h t ,  though again ,  qua t h a t  kind o f  r i g h t ,  t h e r e  vill usually 

b e  d i f f e rences  i n  t h e  J u s t i f i c a t o r y  arguments purpor t ing  t o  suppor t  i t s  

exis tence .  

Rights  nay b e  c l a s s i f i e d  i n  many ways, however, f o r  taxonomies are 

l i m i t e d  on ly  by t h e  imagination. Thus, f o r  example, w e  have vomen's r i g h t s ,  

c h i l d r e n ' s  r i g h t s ,  p r i s o n e r ' s  r i g h t s ,  minor i ty  rights, and congress iona l  

r i g h t s ,  all of which focus upon t h e  r ight -holders .  Again, t h e r e  is the tra- 

d i t i o n a l  d i s t i n c t i o n  between r i g h t s  i n  personam and rights i n  rem, vh ich  

seems t o  r e s t  upon a d i s t i n c t i o n  between r igh t -ob jec t s ;  Hohfeld d r a v s  a 

p a r a l l e l  d i s t i n c t i o n  between what h e  c a l l s  "pauc i t a lw  and " m u l t i t a l "  r i g h t s ,  

bu t  h e r e  t h e  d i s t i n c t i o n  appears t o  r e s t  upon a d i s t i n c t i o n  between mrrela- 
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t i v e  obligation-holders.l A d i s t i nc t i on  between general  and spec i a l  r i g h t s  

is  drawn by Hart ,  which has t n e  v i r t u e  of focusing d i r e c t l y  upon t he  j u s t i f i -  

ca tory arguments; we w i l l  develop h i s  ins igh t  a t  some length i n  chapter 3. 

S t i l l  fu r ther ,  t he r e  a r e  procedural r i g h t s ,  p o l i t i c a l  r i g h t s ,  property r i g h t s ,  

contractual  r i g h t s ,  welfare r i g h t s ,  remedial r i g h t s ,  and so f o r t h ,  all o f  

which focus prirtiarily upon t h e  ob jec t s  claimed. F ina l l y ,  t he r e  i s  of ten  a  

need t o  d i s t ingu ish  kinds of r i gh t s  according a s  they f i t  within a l a r g e r  

theory, much a s  obl igat ions  were dis t inguished a s  negative and pos i t i ve  i n  

chapter 1. 

In each of these  cases ,  however, it is inpor tzn t  t o  s c ru t i n i ze  t he  

c l a s s i f i c a t i on  i n  order  t o  connect t h e  r i g h t  claimed n t h  t h e  j u s t i f i c a t o r y  

argument purporting t o  show t h a t  t h e  r i gh t  e x i s t s  and t h a t  it i s  indeed a 

d i s t i n c t  kind of r i g h t .  For even if t he  r i g h t  i s  i n  f a c t  j u s t i f i e d  and hence 

e x i s t s  as a  r i g h t  en t a i l ed  by those c r i t e r i a  ( s ee  sec t ion  8 belov) ,  it may 

tu rn  out  t h a t  it is  not a  d i s t i n c t  kind of r i gh t .  Consider, f o r  exazple, t h e  

case of so-called "wonen's r igh t s . "  Here, one might suppose, a  spec i a l  c l a s s  

o f  r i g h t s  i s  being ca l led  f o r ,  which would e n t a i l  a spec i a l  j u s t i f i c a t o r y  

argument r e l a t i n g  t o  those r igh t s .  In  f a c t ,  however, it i s  being argued t h a t  

wonen should have t h e  same r i g h t s  as men, i . e . ,  t h a t  spec i a l  "vomen's r ights"  

-embodied i n  l e g i s l a t i o n  and j ud i c i a l  decisions designed f requent ly  to "pro- 

t e c t "  women--be e l in ina ted .  Far from being claims t o  a spec ia l  w o f  r i g h t ,  

then,  i n  r e a l i t y  t he se  a r e  claims t o  t he  r i g h t s  t h a t  everyone, it is believed, 

should have. The use of "womenls r igh t s"  i s  thus  misleading, at  l e a s t  insofa r  

a s  t h e  name i s  understood not a s  a mere symbolic l a b e l  bu t  as d i s t ingu ish ing  

a  spec ia l  c l a s s  of r i gh t s .  I n  general ,  then, it is  i m p o r t a t  t o  d i s t ingu ish  

those kinds of r i g h t s  t h a t  e x i s t  i n  v i r t u e  of some spec i a l  j u s t i f i c a t i on -  

including r i g h t s  t h a t  obtain i n  specia l  contexts,  such as procedural  rights-- 

from o ther  "kindsn of r i g h t s  whose d i s t i nc t i on  may be l a rge ly  (though not  al- 

vays exclusively)  s w o l i c ,  r i g h t s  t h a t  a r e  mistakenly t r e a t e d  as d i s t i n c t  

when i n  f a c t  they a r e  members of a  much broader c l a s s  of r igh t s .  

Notnthstanding t h e  many "kinds" of r i g h t s  t h a t  have a r i s en  over t h e  

pa s t  t h r ee  hundred years  and more, our concern i n  t h i s  essay is  vith bas ic  

moral i s sues  and hence v i t h  a very general c l a s s i f i c a to ry  scheme. Accordingly, 

l l iohfeld1s discussion of these  mat ters  i s  l e s s  than c lea r ;  see  Funda- 
senta.1 Legal Conceptions, pp. 67ff. 



t h e  focus w i l l  be  upon moral r i g h t s ,  e spec ia l ly  a s  these  may serve a s  a model 

f o r  l e g a l  r igh t s .  These wral r i g h t s  w i l l  i n  t u r n  be divided i n t o  general  

and s p e c i a l  r i g h t s ,  t h e  former more o r  l e s s  equivalent t o  t r a d i t i o n a l  n a t u r a l  

r i g h t s .  But al l  of t h i s  remains t o  be developed i n  chapter 3. 

5 .  The Obligation-Holder 

A s  i n  t h e  e a r l i e r  discussion o f  r ight-holders ,  t h e  question a r i s e s ,  

who may be  sa id  t o  hold obl igat ions?  Can chi ldren,  an ina l s ,  soc ie ty ,  ances- 

t r y ,  p o s t e r i t y ,  a ssoc ia t ions ,  o r  objects?  While t h e  a b i l i t y  t o  make claims 

does not e n t e r  here  a s  it d i d  above, pu t t ing  t h e  matter  t h i s  way does serve 

t o  focus upon t h e  i s s u e  of  a b i l i t y  i t s e l f .  Does t h e  "ought" of "obligation11 

imply "can"? Perhaps t h i s  question presents  i t s e l f  most s t r i k i n g l y  i n  cases 

where ob l iga t ions  a r e  taken on--intentionally o r  otherwise--that cannot pos- 

s i b l y  be met. The impl icat ions  of  t h i s  problem f o r  t o r t  law w i l l  be discussed 

l a t e r  i n  t h i s  essay,  but h e r e  we should a t  l e a s t  draw a rough d i s t i n c t i o n  be- 

tween l o g i c a l  and physical  p o s s i b i l i t y  ( an  i n t u i t i v e  vers ion of t h i s  o f ten  

d i f f i c u l t  d i s t i n c t i o n  w i l l  be adequate f o r  our purposes). I f  obl igat ions  t ake  

t h e  form of act ions  (omissions o r  commissions), and ac t ion  i s  d is t inguished 

from mere behavior along t h e  usual i n t e n t i o x a l  l ines, '  then it i s  of l i t t l e  

point  t o  speak of  ob l iga t ions  a t taching t o  th ings  f o r  which a c t i o n  is  l o g i c a l l y  

impossible--e.g., o b j e c t s ,  animals, chi ldren below a c e r t a i n  age, ancest ry ,  

and so f o r t h .  But it does make sense t o  argue, say,  t h a t  an indigent  individ- 

ual has incurred ob l iga t ions  he cannot i n  f a c t  meet--there i s  a t  any r a t e  no 

contradic t ion i n  saying t h i s .  Thus whether Mrs. O'Learyls cow damages h e r  

neighbor l s garden o r  starts t h e  g rea t  Chicago F i r e ,  Mrs. OILeary may be s a i d  

t o  be ob l iga ted  t o  compensate those  harmed i n  e i t h e r  case ,  q u i t e  a p a r t  from 

t h e  f a c t  t h a t  she i s  not l i k e l y  ever t o  be ab le  t o  meet t h e  l a t t e r  obl igat ion.  

This example serves t o  b r i n g  out a f u r t h e r  point  as well: as i n  t r a d i t i o n a l  

discussions of both agency and v ica r ious  l i a b i l i t y ,  even i n  cases i n  vhich t h e  

placing of  obl igat ions  would produce a l o g i c a l  absurdi ty  (e .  g., p lacing it 

upon Mrs. OILearyls cow), t h e r e  may be o thers  appropr ia te ly  r e l a t e d  upon whom 

'perhaps "usual" is  too  s t rong and "not uncommon" would be b e t t e r ,  f o r  
t h e  d i s t i n c t i o n  i s  by no means without controversy. See, e.g., various of t h e  
essays i n  Brand, The Hature of Human Action. 



obl igat ions  could and should fall--e.g. ,  pe ren t s ,  owners of  animals, execu- 

t o r s  of e s t a t e s ,  agents of organizations ( including s o c i e t y ) ,  guarantors of 

th ings ,  and so for th .  It may be necessary,  t h a t  i s ,  t o  c a s t  about f o r  t h e  

appropriate obligation-holder,  where "appropriate" tu rns  upon various kinds 

of re la t ionships .  But t h e  whole question of who may hold ob l iga t ions ,  l i k e  

t h e  question who may hold r i g h t s ,  i s  bound up with t h e  question of when we 

a r e  j u s t i f i e d  i n  saying t h a t  rights--and therefore  c o r r e l a t i v e  obligations-- 

e x i s t ,  which awaits  f u r t h e r  e laborat ion i n  chapter 3. The i s s u e  of correla-  

t i v i t y ,  however, should b e  broached here. 

6 .  Corre la t iv i ty  

Cor re la t iv i ty  i s  t h e  notion t h a t  t i e s  r i g h t s  t o  ob l iga t ions  and 

right-holders t o  obligation-holders. The importance of t h i s  notion t o  a 
I theory of r i g h t s  cannot be overestimated; indeed, it i s  t h e  i tem most o f ten  

missed o r  misunderstood i n  l e s s  c a r e f u l  d iscuss ions  of r igh t s .2  As a r e s u l t ,  

only half  of t h e  p i c t u r e  emerges: r i g h t s  a r e  claimed apparently v i thou t  

rea l i z ing  t h a t  t h e  obl igat ions  c o r r e l a t i v e  t o  those r i g h t s  c o n f l i c t  with 

o ther  r i g h t s  being claimed--hence t h e  theory is i n t e r n a l l y  inconsis tent .  

This aspect  vi l l  be developed more f u l l y ,  however, i n  sec t ion  9 below. 

The l i n k  between r i g h t s  and obligations--that  which c o r r e l a t e s  them- 

i s  the  object  of t h e  right-claim. The ob jec t  claimed, t h a t  i s ,  v i l l  serve t o  

show what i s  owed t o  t h e  right-holder and what i s  oving from t h e  obl igat ion-  

holder. Thus i f  A has agreed t o  pay Btwenty  d o l l a r s ,  "the paying o f  twenty 

d o l l a r s  by A t o  descr ibes  t h e  object  of  t h e  right--which i s  t o  say,  de- 

sc r ibes  t h e  r i g h t  held by B and t h e  ob l iga t ion  held by A. Similar ly ,  i f  A 
has a r i g h t  t o  e n t e r  i n t o  a contract  with B without in te r fe rence  ( s u i t a b l y  

spel led o u t )  from anyone e l s e ,  t h i s  object  serves  t o  l i n k  A's  r i g h t  and 

everyone e l s e ' s  obl igat ion.  

These tvo examples i l l u s t r a t e  what have t r a d i t i o n a l l y  been ca l l ed ,  

respect ively ,  r i g h t s  i n  personam and r i g h t s  i n  rem ( ~ o h f e l d  uses "paucital" 

'we may thank Hohfeld i n  p a r t i c u l a r  f o r  d i r e c t i n g  a t t e n t i c n  t o  t h e  
subject  v i t h  h i s  theory of " j u r a l  corre la t ives ."  

%or an example, see t h e  essays by Raphael i n  P o l i t i c a l  Theory and 
t h e  Rights of Man. 



and " m u l t i t a l , "  H a r t  uses "special" and "general") whereby r igh t s  against a 

par t icular  person o r  persons a re  distinguished from r igh t s  against all persons 

i n  general.' But the points I want t o  emphasize here a r e  two: ( a )  the  impor- 

tance of locat ing the correct right-object, and (b)  the importance of  describ- 

ing t h a t  object correctly.  A f a i l u re  i n  e i t h e r  of these w i l l  r esu l t  i n  con- 

fusion, often manifesting i t s e l f  i n  the form of a bel ief  tha t  there  i s  no 

obligation cor re la t ive  t o  a given r igh t ,  o r  t ha t  the obligation (o r  obligation- 

holder) i s  other than i n  fact  i s  the case. I f  A has been the  innocent victim 

i n  an accident, for  example, h i s  r ight  t o  sue for  the recovery of h i s  losses  

i s  a different  r igh t  than h i s  r ight  t o  recover h i s  losses.  The l a t t e r  r igh t  

i s  held against the person who caused h i s  losses ,  whose obligation it is t o  

pay for  those losses; the former r igh t ,  on the  other hand, i s  a procedural 

right--in service of the l a t t e r  right--held against the  s t a t e  (assuming we 

are  not i n  a s t a t e  of nature),  vhose agents have the cor re la t ive  obligation 

t o  provide the  machinery necessary t o  the real izat ion of t h i s  r ight .  2 

These points can be developed more f u l l y  i n  considering the  following 

questions: Q all r igh t s  have obligations correlat ive t o  them? And con- 

versely, i s  there a r igh t  correlat ive t o  every obligation? The negative 

answer t o  the  f i r s t  of these questions usually involves c i t i n g  two kinds of 

cases--competition and povers or immunities. Thus Hart gives the example of 

two people walking along a road, both of vhom see a ten-dollar b i l l  ahead, 

there being no clue as  t o  the owner: "Neither of the  two is  under a 'duty' 

t o  allow the  other t o  pick it up; each has i n  t h i s  sense a r igk t  t o  pick it 

He adds, however, t ha t  there  a r e  other things each has a "duty" not 

t o  do-such as kill o r  wound the  other--and correlat ive t o  these "duties" 

there a re  r i gh t s  t o  forbearances. But there is  no obligation cor re la t ive  t o  

' ~ u t  again, these d is t inc t ions  have been l e s s  than c lear ly  drawn in 
the l i t e r a t u r e ;  see Hohfeld, Fundamental Legal Conceptions, pp. 67ff. 

2 ~ o r  a f u l l e r  development of these points see Roger Pilon, "Justice 
and No-Fault Insurance," The Personalist ,  Winter 1976, especially n. 8. It 
should be noted here tha t  adequately describing a right-object vill result 
often in a cer ta in  a r t i f i c i a l i t y  of expression. To avoid confusion, however, 
it is sometimes necessary t o  go beyond the shorthands v i t h  vhich w e  commodLy 
describe right-objects. 

%art,  r re There Any Natural Rights?" p. 179. 



the  r i g h t  t o   pic^ the  b i l l  up, H a r t  be l i eves ;  t h i s  i s  ul example, he notes ,  

of what some j u r i s t s  have c a l l e d  " l i b e r t i e s , "  a s  t h a t  term app l ies  i n  com- 

p e t i t i v e  s i tua t ions .  A s imi la r  argument has been put forward by S. I. Benn, 

who e x p l i c i t l y  c i t e s  Hohfeld's use of " l ibe r ty"  il t h i s  context.' Berm 

goes on, however, t o  argue t h a t  we can speak of powers and immunities as 

being without c o r r e l a t i v e  ob l iga t ions  : "If  powers and immunities can b e  

t r e a t e d  a s  r i g h t s  at a l l  (and both  t h e  powcr t o  o f f e r  f o r  s a l e  and t h e  i m -  

munity of parl iamentarians from l i b e l  proceedings a r e  commonly r e f e r r e d  t o  

as  r i g h t s ) ,  then some r i g h t s  a r e  n e i t h e r  c o r r e l a t i v e  t o  sanctioned d u t i e s  

nor expressive of t h e  absence of such du t ies .  It 2 

I t  should be noted t h a t  t h e  impetus f o r  these  arguments by H a r t  and 

Benn comes f r o n  Hohfeld's important work i n  dis t ingu5shing four  kinds of 

"jural corre la t ives" :  r i g h t s  and d u t i e s ,  p r iv i l eges  ( o r  l i b e r t i e s )  and "no- 

r i g h t s  ," powers and l i a b i l i t i e s ,  and i rmuni t ies  and d i s a b i l i t i e s .  Hohfeld 

was espec ia l ly  concerned t o  address t h e  misunderstandings t h a t  a r i s e  from 

t h e  attempt t o  reduce all l e g a l  r e l a t i o n s  t o  "r ights"  and "duties";  while he 

recognized t h a t  t h e  generic usage of these  terms was pervasive,  t h e  r e s u l t i n g  

c o n f s i o n ,  he believed,  could be  eliminated only by t h e  use of a more r igor -  

ously  defined s e t  of terms--hence t h e s e  jural cor re la t ives .  A s  regards  t h e  

more p a r t i c u l a r  analyses appropr ia te  t o  l e g a l  c r i t i c i s m ,  Hohfeld may have 

been c o r r e c t ,  though h i s  demanding system has  never caught t h e  a t t e n t i o n  of  

a vide  body o f  l e g a l  scholars.  For a broader philosophical  inqu i ry ,  however, 

these  narrower d i s t i n c t i o n s  w i l l  l i k e l y  no t  be  necessary,  and so  vil l  no t  be  

used here. This i s  not t o  say t h a t  they a r e  i n ~ i g n i f i c a n t , ~  b u t  only t h a t  

t h e  broader "generic" senses of  "r ight"  and "duty" (or  "obligationn)-the 

usage of which Hohfeld recognized--vi l lbe  b e t t e r  s u i t e d  t o  t h e  purposes of  

t h i s  essay. 

's. I. Benn, " ~ i ~ h t s , "  The Encyclopedia of P h i l o s o p h ~  (New York and 
London: C o l l i e r  Macmillan, 19671, 7:196. 

%oh f e ld  , Fundament dl Lepal Conceptions, p o  36. 

4 ~ h e y  of ten do, however, produce "d i s t inc t ions  without a d i f f  erenee" ; 
f o r  an example see  H a r t ' s  use of Hohfeid's terminology, "Are There Any Natural  
Rights?" p. 188, n. 1 4 .  



I f  the re  i s  t h i s  generic sense of "obligation," then, the re  is no 

reason t o  bel ieve t h a t  t h e  co r r e l a t i ve s  t o  H a r t ' s  " l iber ty"  o r  Benn's 

and "immunities" a re  any l e s s  nbl igat ions ,  desp i te  our wish, i n  

c e r t a i n  contexts,  t o  character ize  them more p rec i se ly .  Recall ing our re- 

marks above regarding t h e  importance of cor rec t ly  loca t ing  and describing 

the  right-object ,  t h e  bearing of these  recommendations upon t h e  arguments 

of Hart and Benn should be c l ea r .  H a r t  be l ieves  t h a t  h i s  r ight-object  can 

be adequately described a s  " to  pick up t h e  b i l l . "  But sure ly  t h i s  i s  not 

what t h e  p a r t i e s  i n  t h i s  s i t ua t i on  have a r i gh t  t o ;  r a t he r ,  it i s  a r i gh t  

"to try t o  pick up t h e  b i l l , "  o r  "to compete t o  pick up t h e  b i l l . "  More 

generally,  t h i s  i s  a pa r t i cu l a r  e x a q l e  of t h e  r i g h t  t o  engage i n  competi- 

t i on ,  a s  H a r t  himself points  out.  A s  he has defined t h e  right-object ,  how- 

ever, it i s  understandable t h a t  no co r r e l a t i ve  ob l iga t ion  i s  read i ly  forth- 

coming. How could t he r e  be an obl igat ion co r r e l a t i ve  t o  t h e  r i g h t  " to  pick 

up t he  b i l l "  given t h a t  t h i s  i s  c l ea r l y  a context i n  which competition is  

permitted? (Indeed, a s  H a r t  has d r a m  it, t h i s  example appears t o  be a 

c l a s s i c  case of "confl ic t ing r ights ."  Both individuals have t h i s  putat ive  

r i gh t  "to pick up t h e  bi l l . ' '  But s ince both cannot exercise  t h a t  r ight-  

the re  being only one bil l- these "r ights"  appear t o  be i n  con f l i c t . )  When 

t he  right-obj e c t  is b e t t e r  defined, however, t h e  co r r e l a t i ve  obl igat ion i s  

apparent: i n  t h e  case  a t  hand, each man i s  obl igated t o  not i n t e r f e r e  (which 

i t s e l f  must be spel led ou t )  with t h e  o the r ' s  conpetina t o  pick up t h e  b i l l ,  

which i s  qu i t e  d i f f e r en t  from in t e r f e r i ng  with t h e  o the r ' s  picking up of  t h e  

b i l l .  Thus racing to t h e  b i l l  would not be i n t e r f e r i ng  with t h e  o ther ' s  com- 

peting-as it would be i n t e r f e r i ng  with h i s  picking up-whereas k i l l i n g  o r  

wounding t h e  other  would be i n t e r f e r i ng  with h i s  competing. 1 

I f  Hart's example i s  thought i n f e l i c i t ous  on t h e  point ,  however, con- 

s i de r  a more t yp i ca l  example of a competitive context: A makes an o f f e r  t o  B; 
C makes a lower o f f e r  t o  E-indeed, one below cos t  ( f o r  whatever reason). Here - 

None of  t h i s  w i l l  e l iminate  t h e  burden of  more p rec i se ly  defining 
other terms, of  course: " interference ," fo r  example, renains t o  be specif ied 
(and w i l l  be done i n  chapter 3 ) .  The purpose of b e t t e r  defining t h e  r ight-  
ob jec t ,  however, i s  not t o  answer all questions but t o  e s t ab l i sh  t h e  existence 
and loca t ion ,  respect ively ,  o f  t h e  obl igct ion and obligation-holder. Once 
t h a t  i s  done it w i l l  be discovered t h a t  these  other  terms can more ea s i l y  be 
spel led out a s  well. 



t h e  question seems t o  be whether t he r e  i s  an ob l iga t ion  upon C (which he is 

not meeting) without a co r r e l a t i ve  r i g h t .  In pa r t i c a l a r ,  does C have an 

obl igat ion,  as  much a n t i t r u s t  law requ i res ,  t o  nake only "competitive o f fe r s"  

(assuming we know what t h a t  means)?' I f  so ,  t h a t  would suggest t h a t  A has a 

r i gh t  t o  denand " f a i r  conpeti t ion," perhaps even t o  be ab le  t o  compete a t  a 

p ro f i t .  I w i l l  argue l a t e r  i n  this essay t h a t  no such r i g h t  e x i s t s ;  but the 

point t o  be noticed i s  t h a t  even here t he r e  is correla t iv i ty-+thenr ise  

nei ther  t h e  r i g h t  nor t h e  obl igat ion,  assuming one but not t h e  o ther  t o  e x i s t ,  

makes any sense. I f  on t h e  o ther  hand we say t h a t  C has no such obl igat ion 

a s  t h i s ,  i f  we say ins tead t h a t  along with A he has t h e  r i g h t  simply t o  com- 

pete f o r  business,  we s t i l l  have c o r r e l a t i n t y .  For then both A and C a r e  

cor re la t ive ly  obl igated not t o  i n t e r f e r e  wi th  t h e  r i g h t  t o  compete a s  held by 

t h e  other;  and making o f f e r s  (of  whatever s o r t )  i s  c l ea r l y  not i n t e r f e r i ng  

with competition, it i s  t h e  very essence of competition. 2 

The sane po in t s  can be made, n u t a t i s  rzutandis, against  Bern's argu- 

ments about powers and i m u n i t i e s ,  though here construing t h e  co r r e l a t i ve  

l i a b i l i t i e s  a d  d i s a b i l i t i e s  a s  obl igat ions  w i l l  sometimes be a l i t t l e  

s t ra ined  (which undoubtedly encouraged Hohfeld t o  h i s  refinements). I f  a 

parliamentarian has immunity f r o m  l i b e l  proceedings, f o r  example, then he has 

t he  r i g h t  not t o  be sued f o r  l i b e l ,  co r r e l a t i ve  t o  which i s  t h e  obl igat ion of 

others  not t o  sue. That t h e  obl igat ion i s  not "sanctioned," as  Bern notes,  

i s  simply i n  t h e  nature  of t h i s  p a r t i c u l a r  obligation: i n  t h a t  it i s  impos- 

s i b l e  not t o  meet t h e  obligation--a cour t  w i l l  not en t e r t a i n  t h e  suit--no 

sanction is  required.  Similar ly ,  t h e  pover o r  r i g h t  t o  o f f e r  f o r  s a l e ,  say, 

has co r r e l a t i ve  t o  it t h e  obl igat ion of o the r s  not t o  i n t e r f e r e  (again, prop- 

e r l y  spec i f i ed)  with t h e  making of such o f f e r s .  None of t h i s  argues, i n  

shor t ,  f o r  t he r e  being no co r r e l a t i ve  obl igat ion;  it shows only t h a t  t h e  ob- 

l i ga t i on  w i l l  a t  times appear anomalous, o r  w i l l  be d i f f i c u l t  t o  l oca t e  o r  

describe. 

It may be objected,  however, t h a t  t h i s  vay of  handling t h e  question 

'see, e.g., D. T. Armentano, The W h s  of Ant i t rus t  ( ~ e w  Rochelle, 
N.Y.: Arlington House, 1972). 

20n these  i s sues  generally,  see  Richard A.  Epstein, "Intent ional  
Harms," Journal of Legal Studies 4 (1975): 391, and especidl ly  pp. 423ff. 
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of c o r r e l a t i v i t y  places  a  heavy burden upon def ining t h a t  t o  which 

vidual can be s a i d  t o  have a  r i g h t .  Indeed it does, and cor rec t ly  

i f  r i g h t s  a t  t h e  most general  l e v e l  a r e  claims t o  freedom ( a s  w i l l  

an indi-  

so. For 

be shown 

l a t e r  i n  t h e  essay) ,  and i f  obl igat ions  a r e  b e s t  understood a s  r e s t r i c t i o n s  

upon freedom (see  chapter 1, sect ion 4 ) , l  how b e t t e r  t o  come t o  g r i p s  with 

questions about t h e  d i s t r i b u t i o n  of  r i g h t s  and obligations--and therefore  

freedom--than by more rigorously def ining those  ob jec t s  t o  which we claim 

r i g h t s ,  t h e  b e t t e r  t o  ge t  a t  t h e  c o r r e l a t i v e  obl igat ions?  Only so can we 

come t o  apprecia te  what is  f u l l y  e n t a i l e d  when we claim t o  have a r i g h t .  

Let us  t u r n  then t o  t h e  converse question: is t h e r e  a r i g h t  cor- 

r e l a t i v e  t o  every obl igat ion? Here too  t h e  negative answer usual ly  involves 

c i t i n g  two kinds o f  cases-so-called d u t i e s  of beneficence and systems of 

p resc r ip t ions  o r  comands. The f i r s t  of t h e s e  l i n e s  of reasoning has a  mixed 

and i n t e r e s t i n g  her i t age ;  it der ives  from t h e  l i b e r a l  t r a d i t i o n  t h a t  emerged 

from an e a r l i e r  theocra t i c  e t h i c s ,  t h e  "rights" of  t h e  former f i t t i n g  uncom- 

fo r tab ly  with t h e  "duties" of  t h e  l a t t e r .  I n  p a r t i c u l a r ,  l i b e r a l  t h e o r i s t s  

f e l t  uneasy i n  saying t h a t  our d u t i e s  o f  beneficence, which they impl ic i t ly  

accepted, implied c o r r e l a t i v e  r i g h t s  of recipience--an idiom not only foreign 

t o  t h e  theocra t i c  t r a d i t i o n  but inimical  t o  t h e  freedoms t h e  l i b e r a l s  sought 

t o  secure. And so they re ta ined  t h e  duty while abandoning t h e  c o r r e l a t i v e  

r i g h t ,  thus  seeming t o  have t h e  bes t  o f  both worlds. This "resolution," 

though it p e r s i s t s  50 t h e  present ,  has been an uneasy one, a s  is evidenced by 

t h e  f a c t  t h a t  t h e  tendency i n  t h i s  century has been t o  r e s t o r e  c o r r e l a t i v i t y  

and so t h e  r i g h t  a s  well .  That tendency vill  be r e s i s t e d  here; l a t e r  i n  t h e  

essay, i n  f a c t ,  it w i l l  be argued t h a t  t h e r e  a r e  no du t ies  of  beneficence and 

hence no r i g h t s  of  recipience ( thus  c o r r e l a t i v i t y  w i l l  be preserved).  Indeed, 

t h i s  i s  an example o f  a  kind of  r i g h t ,  t h e  c o r r e l a t i v e  obl igat ion of which, 

were it t o  e x i s t ,  would c o n f l i c t  with o t h e r  kinds of  r i g h t s  claimed by even 

t h e  r e c i p i e n t  himself. In  place  o f  t h i s  ''duty of beneficence" I v i l l  argue 

f o r  c e r t a i n  " respons ib i l i t i e s , "  though t h e s e  w i l l  be grounded d i f f e r e n t l y  than 

t h e  t r a d i t i o n a l  obl igat ions .  I n  sum, then,  if t h e r e  a r e  no d u t i e s  o f  benefi- 

'see a l s o  t h e  t e x t  accompanying n. 1, p. 85, below. 
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cence, t h i s  l i n e  of argument w i l l  not serve t o  show t h a t  the re  a r e  obliga- 

t ions  without cor re la t ive  r i gh t s .  1 

The argument from dut ies  of beneficence is  not unconnected with t he  

second l i n e  of argument, from systems of p resc r ip t ions  o r  commands. For in- 

sofa r  a s  such systems could be seen as f a i l i n g  t o  confer r igh t s ,  t h e  l i b e r a l  

t heo r i s t s  were able t o  fit the  du t ies  derived from these  systems--such a s  

the  duty of beneficence--within t h e i r  own theor ies  of r i gh t s ,  and the  cor- 

r e l a t i ve  r i gh t  could be avoided. But do such systems indeed f a i l  t o  confer 

r igh t s?  Hart has argued t h a t  it would be a "surprising in te rpre ta t ion"  o f ,  

say, the  Decalogue t h a t  t r e a t ed  it a s  doing so. For 

. . . obedience would have t o  be conceived as due t o  o r  owed t o  individ- 
uals, not merely t o  God, and disobedience not merely a s  wrong but a s  a 
wrong t o  ( a s  well as  h a m  t o )  individuals .  The Commandments would cease 
t o  read l i k e  penal s t a t u t e s  designed only t o  r u l e  out c e r t a i n  types of 
behavior and would have t o  be thought of a s  r u l e s  placed a t  t h e  disposal 
of individuals and regulat ing t h e  extent  t o  which they may d e m d  ce r t a i n  
behavior from o thers  .2 

To thus  i n t e rp r e t  t he  Decalogue would be surpr is ing,  t o  be sure ,  i f  only be- 

cause it i s  seldom given t h i s  in te rpre ta t ion .  A t  t h e  same time, it m u l d  not 

be contradictory o r  otherwise absurd t o  so  i n t e rp r e t  it: on the  contrary,  t o  

say t h a t  the  duty t o  honor one's  parents ,  f o r  example, implies t h a t  they have 

a r i gh t  t o  be honored is a l toge ther  plausible .  

There a re ,  however, two questions here: t he  f i r s t  concerns how such 

systems are in te rpre ted ,  the  second how they can be interpreted.  A s  regards 

t he  f i r s t  question, H a r t  i s  surely  r i g h t  i n  pointing out t h a t  these  systems 

have most of ten been in te rpre ted  a s  he claims they have, both f r o m  v i t h in  and 

'1 speak here of moral r i gh t s ,  of course, not o f  the  l e g a l  r i g h t s  t ha t  
might be posited i n  some l e g a l  p o s i t i v i s t  regime. But even i n  such a regime, 
co r r e l a t i v i t y  would ob ta in ,  f o r  reasons I w i l l  sketch i n  the  next t-m paragraphs 
above. Suppose, t h a t  i s ,  t h a t  a duty of beneficence were proclaimed, but the re  
were no cor re la t ive  r i g h t  t o  beneficence, i - e . ,  individuals  could not press  
charges t h a t  t h e i r  "rights" of beneficence had been viola ted,  no such r i gh t s  
ever having been declared. S t i l l ,  i f  those du t ies  a r e  not t o  be meaningless, 
someone must be ab le  t o  p ress  charges f o r  f a i l u r e  t o  perform; perhaps t ha t  
someone would be t h e  lawgiver, in which case t h e  co r r e l a t i ve  r i g h t  "to t h e  
performance of a c t s  of beneficence" r e s t s  with him, even though t h e  duty re- 
dounds t o  t he  benef i t  of t h i r d  pa r t i e s .  

'H&,  r re There Any Natural  ~ i g h t s ? "  p. 182. 



from without t h e  s y s t e m  themselves. But a s  was suggested above, they can 
be in te rp re ted  d i f fe ren t ly .  I t  would seem, i n  f a c t ,  t h a t  t h e  only way such 

a system could be understood a s  not  poss ib ly  conferring r i g h t s  would be f o r  

it t o  e x p l i c i t l y  proscr ibe  them; only i f ,  f o r  example, t h e  system contained 

a r u l e  expressly forbidding any individual-including t h e  prescr ipt ion-  

giver--frs= "?emndirg  c e r t a i n  beiiix\lor from others" could we say f o r  cer- 

t a i n  t h a t  it d i d  not confer r i g h t s .  For a s  long a s  even one individual  

could make such claims concerning t h e  obedience of o the rs ,  t h e r e  would be a 

r i g h t  r es id ing  i n  t h z t  individual .  Such a system a s  is  suggested by t h i s  

observation would c l e a r l y  not  d i s t r i b u t e  r i g h t s  a s  we ( o r   art) imagine them 

distributed--among all individuals  a f fec ted  by t h e  rules--nor would it ground 

them a s  we imagine then  grounded; but  it would never theless  confer r i g h t s  

c o r r e l a t i v e  t o  t h e  d u t i e s  contained i n  t h e  prescr ipt ion.   e ere too  correla-  

t i v i t y  t u r n s  upon t h e  object--i.e.,  t h a t  which i s  owed--even though, a s  with 

r i g h t s ,  t h e  person t o  whom t h e  duty i s  owed may not be  t h e  person t o  b e n e f i t  

from i t s  exercise.) '  It appears, i n  f a c t ,  t h a t  Hart hzs been misled by egal i -  

t a r i a n  d i s t r i b u t i v e  considerations i n t o  bel ieving t h a t  f o r  a system of pre- 

sc r ip t ions  t o  confer r i g h t s ,  those  r i g h t s  must b e  d i s t r i b u t e d  a s  a r e  t h e  dut ies .  

I n  sum, I have attempted t o  give pos i t ive  answers t o  t h e  two questions 

about whether c o r r e l a t i v i t y  always obta ins  by showing that c e r t a i n  common argu- 

ments on t h e  negative s i d e  a r e  mistaken. This does not f i n a l l y  s e t t l e  t h e  m a t -  

t e r ,  of  course, f o r  t h e r e  may be o ther  negative arguments t h a t  w i l l  succeed. 

In p a r t i c u l a r ,  I have not  presented a conclusive l o g i c a l  proof, f o r  I knov o f  

none; bu t  in addit ion t o  analyzing t h e  notion i t s e l f ,  I have ra i sed  a number 

%is i s  an occasion (though perhaps not t h e  e a s i e s t  one) t o  again il- 
l u s t r a t e  t h e  importance of properly loca t ing  and descr ibing t h e  r igh t -  (and 
obligation-) ob jec t .  I f  a system of p resc r ip t ions  is  i n t e r p r e t e d  i n  t h i s  nar- 
rower way a s  conferr ing r i g h t s  only upon t b s e  who can ( o r  do) make claims to  
the  obedience of others-say, t h e  prescription-giver--then t h e  r ight-object ,  
i n  t h e  e a r l i e r  example, would be inadequately described as " to  being honored 
by one's children.' ' For t h a t  descr ipt ion implies t h a t  t h e  parents  hold t h e  
r igh t .  Rather, a b e t t e r  descr ipt ion of t h e  r i g h t - o b j e c t - o n  t h i s  narrower 
in terpreta t ion-- is  "to t h e  obedience by 5 o f  t h e  p resc r ip t ion  t o  honor one's 
parents." (Indeed, all r ight-objects  in such a system begin with "to t h e  
obedience by x of  t h e  prescr ipt ion t o , " )  Only so vill t h e  duty be oving t o  
t h e  appropriate party,  much as i n  cases of  promises t o  second p a r t i e s  redound- 
ing t o  t h e  benef i t  o f  t h i r d  p a r t i e s  vhere t h e  r ight-object  properly begins "to 
t h e  keeping of t h e  promise by & to." 



of l o g i c a l  a r g m e n t s  which s t rong ly  suggest t h a t  c o r r e l a t i v i t y  always ob- 

t a i n s .  If these  arguments a r e  c o r r e c t ,  t h e y  have served at l e a s t  t o  estab- 

l i s h  a presumption, and accordingly t h e  burden of proof has  s h i f t e d .  

7. The Right-Object  

The h e a r t  o f  every r i g h t  i s  t h e  o b j e c t  clairced: t h i s  i s  t h e  element 

o f  t h e  r ight -s ta tement  t h a t  o r d i n a r i l y  c h a r a c t e r i z e s  t h e  r i g h t ,  t h e  element 

upon which t h e  r ight -holder ' s  claim i s  focused, t h e  e lenent  t h a t  determines 

t h e  obl iga t ion-holder ' s  behavior,  t h e  element whose possession must be  jus- 

t i f i e d .  Hence t h e  importance o f  l o c a t i n g  and descr ib ing t h i s  o b j e c t  cor- 

r e c t l y .  I n  add i t ion  t o  t h e  remarks above on t h i s  s u b j e c t ,  it should be 

noted t k a t  p m h l e m  f a m i l i a r  in  t h e  theory of ac t i c l - - ecpcc ia l ly  t h o s e  re- 

l a t i n g  t o  t h e  i s s u e  o f  a c t i o n  descript ions--are t o  be found here  as w e l l ;  

f o r  J u s t  as t h e r e  v i l l  be numerous ways t o  desc r ibe  a given ac t ion ,  so  t o o  

can any r igh t -ob jec t  be va r ious ly  described.  Accordingly, t h e r e  v i l l  usua l ly  

be no one "correc t"  desc r ip t ion ,  though t h e r e  w i l l  b e  many i n c o r r e c t  ones. 

Much of t h e  d i f f i c u l t y  in this connection revolves  around t h e  i n d e f i n i t e  

terms in which r i g h t s  a r e  couched--freedom, i n t e r f e r e n c e ,  coercion,  fo rce ,  

ham, f raud,  f e a r ,  expecta t ions ,  and so on. But as l e g a l  scho la r s  have long 

recognized, confusion w i l l  be avoided on ly  i f  proper c a r e  i s  taken i n  describ-  

ing  t h e  ob jec t .  

It nay appear,  however, i n  l i g h t  o f  t h e  end less  v a r i e t y  o f  o b j e c t s  t o  

which people can and have claimed t o  have a r i g h t ,  t h a t  no o r d e r  can be given 

t o  t h i s  sub jec t .  But t h a t  appearance i s  deceptive.  What we w a n t  i n  a descrip-  

t i o n  is something t h a t  cap tu res  t h e  essence not  only o f  t h e  p a r t i c u l a r  claim 

at hand but  of  a l l  r ight-claims i n  genera l ,  f o r  un less  t h e  p a r t i c u l a r  claim 

has t h e  cha rac te r  o f  a r ight-claim it v i l l  s e rve  t h a t  funct ion  l e s s  than ade- 

quately.  Reca l l ing  that r i g h t s  a r e  both  r e l a t i o n s  and claims,  then,  we want 

a desc r ip t ion  t h a t  captures  t h e  r e l a t i o n  t o  which t h e  r ight -holder ' s  claim 

re fe r s .  By dep ic t ing  a r e l a t i o n ,  t h e  desc r ip t ion  w i l l  s e rve  t o  t i e  t h e  r igh t -  

holder wi th  t h e  obligation-holder.  

How in looking over t h e  d ive r se  i t e m s  that are claimed as r i g h t -  

o b j e c t s ,  it viU. be not iced t h a t  they  t e n d  t o  f a l l  i n t o  t h r e e  broad ca tegor ies :  

freedoms o r  l i b e r t i e s ,  physica l  o b j e c t s  o r  var ious  kinds o f  t a n g i b l e  and in- 
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tangible  property, and various act ions  o r  behavior on the  pa r t  of o thers  

(e.g., t he  keeping of a promise). But a c loser  look w i l l  show t h a t  t h e  

first tno of these categories can and should be reduced t o  t h e  t h i rd .  For 

when we claim a l i b e r t y  o r  an ob jec t ,  t he r e  i s  nothing i n  t h i s  descr ipt ion 

of the  right-object per s e  t h a t  would denote a re la t ion  between ourselves 

and anyone else--as such, the  description does not capture t h e  essence of a 

right-claim. Yet t h i s  r e l a t i on  is imp l i c i t l y  contained i n  t h e  claim: t h e  

r igh t  t o  l i b e r t y  i s  impl ic i t ly  t h e  r i gh t  not t o  be in te r fe red  with by o thers  

in our act ion o r  inact ion,  i . e . ,  t he  r igh t  t o  a ce r t a in  kind of behavior on 

t h e i r  par t ;  t he  r i gh t  t o  property i s  impl ic i t ly  t h e  right t o  o m  and use 

property without being in te r fe red  with by others  (say, by t h e i r  t respassing 

--again, t h e  r i gh t  t o  a ce r t a in  kind of  behavior on t h e i r  par t .  Of course 

other kinds of claims t o  property--say, t he  r i g h t  t o  welfare--will tend t o  

f a l l  more readi ly  i n to  t h e  t h i r d  category; f o r  in r e a l i t y  such claims a r e  t o  

sonething from someone e l s e ,  i .e. , t h e  r e l a t i ona l  aspect of this property 

claim, by v i r tue  of t h e  object  claimed, is l e s s  "imbedded" than a r e  t h e  re- 

l a t i o n a l  aspects  o f  t h e  more t r ad i t i ona l  property claims. I f  it i s  t o  be 

adequate, then, t h e  descr ipt ion of t he  r ight-object  should nake exp l i c i t  

t h i s  r e l a t i ona l  aspect by character iz ing t he  r i gh t  as a claim upon the  ac- 

t i ons  o r  behavior o f  another. Thus it is t h a t  H a r t  argues t h a t  " . . . t o  

have a r igh t  e n t a i l s  having a moral jus t i f i ca t ion  for  l im i t i ng  t he  freedom 

of  another person and fo r  determining how he should act."' 

I t  is a surpr is ing r e su l t  t h a t  so apparently diverse a group o f  

r ight-objects  as we f i nd  in the  world can be thus  reduced t o  a s ingle  aspect. 

It is a useful and important r e su l t  a s  wel l ,  a s  w i l l  be seen when t h e  problems 

o f  consistency a r e  t rea ted .  

8. The Jus t i f i c a t i on  

If the  object  claimed i s  t he  heart  o f  every right-statement, it may 

not be amiss t o  say t h a t  t he  jus t i f i ca t ion  is  t h e  soul;  f o r  a s  t h e  one per- 

t a i n s  t o  a mater ia l  re la t ion  in t he  vorld,  t h e  o ther  is  t h e  very raison d16t re  

of t h e  r igh t .  Without a j u s t i f i c a t i on  t h a t  is sufficient, there can be no 

r igh t .  

hart, "Are There Any N a t u r a l  ~ i g h t s ? "  p. 183. 



The connection between t h e  j u s t i f i c a t i o n  and t h e  kind of r i gh t  t o  be 

j u s t i f i ed  has already been drawn. A t  t h e  same time, I have argued (very 

briefly) t ha t  f o r  a r i gh t  t o  be sa id  t o  ex i s t  it must be j u s t i f i e d  on some 

c r i t e r ion .  The connection between these  t h r ee  items--kind, j u s t i f i c a t i o n ,  

and existence--should perhaps be developed more f u l l y  i f  a c l e a r e r  under- 

standing of how ju s t i f i c a t i on  works--or a t  l e a s t  how t h i s  notion i s  being 

used here--is t o  be obtained. In  pa r t i cu l a r ,  it may be asked whether a 

r i g h t ' s  exis tence does depend upon i t s  putat ive  j u s t i f i c a t i on .  Can we not 

say t h a t  some r i g h t s  ex i s t  t h a t  a re  not j u s t i f i ed?  And conversely, can we 

not say t h a t  o ther  r i gh t s  do not e x i s t  t h a t  a r e  j u s t i f i ed?  The confusion 

here, a s  was suggested e a r l i e r ,  a r i s e s  over t he r e  being no mention of  t h e  

kind of  right-and hence of t h e  kind of  j u s t i f  ication--under consideration.  - 
As long a s  t h e  j u s t i f i c a to ry  c r i t e r i a  a r e  of t h e  same kind a s  t h e  r i gh t  i n  

question, t h e  exis tence of t h a t  r i gh t  w i l l  depend only upon whether those  

c r i t e r i a  a r e  su f f i c i en t  and a r e  s a t i s f i ed .  

To expand upon these  issues ,  when we consider questions of j u s t i f i -  

cation--insofar, t h a t  is, a s  those questions involve j u s t i f i c a t i o n  qua t h a t  

kind of right--we a r e  in te res ted  t o  know whether a statement of the  form "A - 
has a k r igh t  t o  $ i s  t r u e .  We determine t h i s  by a two-step process: f i r s t  

we have t o  know what conditions would be su f f i c i en t  t o  make t h e  statement 

t rue ;  second we have t o  determine whether those conditions a r e  in  f a c t  s a t i s -  

f ied.  The f i r s t  of these  s teps  i s  t h e  more d i f f i c u l t ,  involving as it does 

t h e  determination of  j u s t  what t h e  j u s t i f i c a to ry  c r i t e r i a  a re  f o r  A's  having 

a k r i gh t  t o  x. Once t h a t  i s  known, however, we can then attempt t o  estab- 

l i s h  whether those  conditions su f f i c i en t  f o r  t h e  t r u t h  of t he  statement ob- 

t a i n .  (This is  tantamount t o  saying t h a t  t h e  expanded statement "A has a 

r i gh t  t o  in  \%rtue o f  it'--where "in v i r t u e  of" has t h e  force  of su f f i c i en t  

reason--is t r u e  i f  and only i f  J is i n s t an t i a t ed  by a condition su f f i c i en t  t o  

make "A has a k r i g h t  t o  t r u e  and J is t r ue . )  Ultimately, then,  questions 

o f  j u s t i f i c a t i on  a r e  questions of f a c t ,  i . e . ,  questions about whether t he r e  

i n  f a c t  obta in  conditions su f f i c i en t  t o  make "A has a r i g h t  t o  f t rue .  Be- 

fo re  t h i s  f i n a l  question can be asked, hovever, it must be knovn Just vhat 

those su f f i c i en t  conditions a r e ,  just what would j u s t i f y  t h e  r i g h t  i n  question, 

and t h i s  i s  by no means a question of  f a c t  but one of  r a t i o n a l  inquiry.  



~t may be objected, however, t ha t  t he  c r i t e r i a  fo r  existence a 

par t icu la r  r igh t  = b e  d i f fe ren t  from i t s  j u s t i f i c a t i on -  A l ega l  r ight ,  

f o r  example, might be j u s t i f i ed  on any number of grounds--e.g., the public 

interest--while i t s  existence would be determined, o r  "explained," by such 

considerations a s  whether a  l ega l  system e x i s t s  of which t h i s  r igh t  i s  a 

p a r t ,  whether the  r igh t  i s  enforced, and so on.' O r  again, it may be ob- 

jected t ha t  t h i s  sense of " jus t i f i ca t ion"  i s  l e s s  than s a t i s f ac to ry  because 

it i s  a  r e l a t i ve  sense: a  r igh t  i s  " jus t i f i ed"  and can therefore  be s a id  

t o  e x i s t  i f  conditions suf f ic ien t  t o  j u s t i f y  it--determined by t he  kind of 

r igh t  i n  question--are s a t i s f i ed .  But t h i s  i s  j u s t i f i c a t i on  r e l a t i v e  t o  a  

c r i t e r i on ,  it i s  not j u s t i f i c a t i on  t ou t  court;  a  fu r ther  j u s t i f i c a t i o n  o f  

the  c r i t e r i on  i t s e l f  i s  required i f  the r i gh t  i s  t o  be j u s t i f i e d  i n  t h i s  

l a t t e r  sense. Thus i f  a  l ega l  r i gh t  i s  sa id  t o  ex i s t  because fac tors  such 

a s  t h e  above obtain,  only i f  these  other  factors  were Justified--e.g., i f  

the  l ega l  system i t s e l f  were justified--could we say t h a t  t he  r i gh t  was 

jus t i f i ed .  

What these objections bring ou t ,  however, i s  a  ce r ta in  v a r i a b i l i t y  

about the  word " jus t i f i ca t ion ."  Indeed, the  s e t t i n g  for th  of t he  material  

conditions of j u s t i f i c a t i on ,  which again is  the  necessary f i r s t  s tep  in any 

j u s t i f i c a to ry  process, soon involves one i n  t he  perplexing i s sue  of j u s t i f i -  

cat ion itself,  about which I propose t o  say only a few things here. To jus- 

t i f y  something i s  t o  show t h a t  it is correct--hence, j u s t i f i c a t i ons  a r e  

normative. They do not apply t o  everything, therefore ,  but only t o  human 

a c t s  o r  i n s t i t u t i ons  (and " inst i tut ion" should be understood broadly t o  in- 

clude, f o r  example, human constructions,  such a s  r i gh t s ) .  But " jus t i f i ca -  

t ion" may be used in d i f fe ren t  ways in d i f fe ren t  contexts and a t  d i f fe ren t  

l eve l s .  In cer ta in  contexts, i n  f a c t ,  a j u s t i f i c a t i on  may appear, fo r  all 

prac t i ca l  purposes, t o  be no more than an explanation. For i n  the  case of 

both explanations and j u s t i f i c a t i ons  we a r e  giving reasons, we are pointing, 

respectively,  e i t h e r  t o  laws (in t h e  case of s c i e n t i f i c  explanations) o r  t o  

standards t ha t ,  i f  they obtain and they e n t a i l  t he  explanandm o r  j u s t i f i -  

'1n giving examples (here and below) of what might count a s  mater ia l  
conditions of j u s t i f i c a t i on  I do not mean t o  be understood a s  arguing t h a t  
these are such conditions. 



candm, w i l l  serve t o  explain o r  j u s t i f y  t h e  la t t e r . '  But in  the  case of 

j u s t i f i c a t i ons ,  unlike i s  ordinar i ly  the  case with explanations, t he  jus t i -  

ficandurn may not be known t o  be t rue:  w e  may not know, for  example, whether 

A has a r igh t  t o  5, much l e s s  w* he does.2 The j u s t i f i c a t i on  m q  thus be - 
playing a dual role :  i f  we say, fo r  example, t ha t  A has a l ega l  r i gh t  t o  5 

in v i r tue  o f ,  say,  there  being a l ega l  system t h a t  appl ies  t o  A t ha t  gives 

him t h i s  r i g h t ,  we may be saying both t h a t  "A_ has a l e g a l  r igh t  t o  $ is  t r u e  

and t h a t  it i s  t r u e  fo r  t he  reasons c i ted .  

The question a r i s e s ,  however, whether w e  have given a j u s t i f i c a t i on  

in  t h i s  l a s t  example o r  merely an explanation. For t h i s  is  one of those 

cases in  which a j u s t i f i c a t i on  appears, f o r  a l l  p r ac t i c a l  purposes, t o  be an 

explanation, much a s  is suggested by the f i r s t  of t he  above objections.  

Nevertheless, I want t o  argue t ha t  there a r e  compelling reasons for  saying, 

even i n  t h i s  case, t ha t  we have given a j u s t i f i c a t i on .  F i r s t ,  t he  j u s t i f i -  

candum involves a normative notion, a r i g h t ,  t he  existence of which it is  nore 

appropriate t o  j u s t i f y  than t o  explain. Rights a r e  claims, and claims require  

j u s t i f i c a t i on .  Second, i n  jus t i fy ing  t he  r i gh t  we a r e  not pointing t o  any 

"law," i n  t h e  s c i e n t i f i c  sense, o r  regu la r i ty  i n  nature;  ra ther ,  we are point- 

ing t o  a standard of l e g a l  correctness. Showing t h a t  something i s  correct  o r  

r igh t  is d i f fe ren t  from showing t ha t  sonething follows fmm a na tura l  regu- 

l a r i t y .  Third, t o  show that something is correct  o r  r i gh t  is not necessar i ly  

t o  show t h a t  it is mrally correct o r  r i gh t ,  but only that it conforms to a 

ce r t a in  standard o f  correctness ,  such as a l ega l  standard. What i s  thereby 

obtained is of  course a l ega l  jus t i f i ca t ion ,  and no m r e .  But t o  give a l e g a l  

j u s t i f i c a t i on  of  a l e g a l  r i gh t  j u s t  i s  t o  show t h a t  conditions su f f i c i en t  t o  

make the  statement "A has a l ega l  r i gh t  t o  $ t r ue  obtain; it i s  not t o  give a 

moral jus t i f i ca t ion .  

A four th  consideration w i l l  br ing together several  o f  these points  as 

'1n a more de ta i led  discussion "obtainn and "entai ln  would o f  course 
have t o  be t ightened up; but they w i l l  do f o r  here. 

C 
This i s  especial ly  t r u e  in the  case of moral r igh ts ,  where there  is 

of ten disagreement over t h e i r  existence. That there  i s  usually l i t t l e  disa- 
greement over whether a t  l e a s t  a large number of l ega l  r i gh t s  e x i s t  suggests 
one reason why t h e i r  l e g a l  jus t i f i ca t ion  of ten  appears t o  be an explanation. 



well as  the  f i r s t  of  t he  above object ions .  That object ion,  it WiU be re- 

ca l l ed ,  s o u g h t t o  point out  t h a t  a  r i g h t ' s  "justif ication"--e.g. ,  t h a t  it is  

in t h e  public interest--may be  d i f f e r en t  from t h e  "explanation1' of  i t s  exis- 

tence. But insofa r  a s  a  j u s t i f i c a t i on  involves showing not only vhy_ something 

i s  the  case but that it is  t he  case  a s  well ,  it must pick out  reasons su f f i -  

c ien t  t o  those ends--and i n  par t i cu la r ,  in t h e  example before us, su f f i c i en t  

t o  shov t h a t  "A has a  l ega l  r i gh t  t o  g1 i s  t r ue .  I f  we make t he  r e l a t i v e l y  

s a f e  assumption, however, t h a t  a  l e g a l  r i g h t ' s  being in  t h e  publ ic  i n t e r e s t  

i s  nei ther  a  necessary nor a su f f i c i en t  condition of i t s  existence,  ve  dis-  

cover t h a t  t he  statement "A has a l e g a l  r i gh t  t o  x i n  v i r t ue  of t h a t  r i g h t ' s  

being i n  t h e  public i n t e r e s t "  t e l l s  us nothing whatever about vhether A has a  

l egd l  r i gh t  t o  5. This " jus t i f i ca t ion"  o f  t he  r i g h t ,  t h a t  is ,  is i r r e l evan t  

to the  question of whether "A has a  l e g a l  r i g h t  t o  $ i s  t rue .  Bdt in  addi- 

t i on ,  it d ~ e s  not even j u s t i f y  t h e  r i gh t  gua l e g a l  r i gh t .  What it does do is 

point t o  a d i f fe ren t  c r i t e r i o n ,  a  moral o r  p o l i t i c a l  one. There i s  of  course 

nothing exceptional in  bringing, say, a  moral c r i t e r i o n  t o  bear upon a l e g a l  

r igh t ;  we do it all t h e  time. But in doing so we should not see ourselves  a s  

attempting t o  j u s t i f y  t h e  r i gh t  qua l ega l  r i g h t ,  but qua moral r i gh t ;  ve a r e  

nore cor rec t ly  saying "This l e g a l  r igh t  i s  mral." Nor should we bel ieve our- 

se lves  t o  be saying anything about t h e  r i g h t ' s  existence - l e g a l  r i gh t ;  fo r  

again,  we a r e  more cor rec t ly  saying "This l e g a l  r i g h t  i s  a moral r i g h t  as 

w e l l . "  F ina l ly ,  such j u s t i f i c a t i ons  a s  " i t s  being in t he  publ ic  i n t e r e s t w  may 

indeed have entered i n t o  the  ini t ial  adoption of  t he  r i gh t  a s  a  l e g d l  r i gh t ;  

but again, t h i s  is simply t he  bringing of moral o r  p o l i t i c a l  considerat ions  t o  

bear  upon vhether the re  should be  such a l e g a l  r i gh t .  These and perhaps o ther  

Ju s t i f i c a to ry  considerations based upon nonlegal c r i t e r i a  a r e  i r r e l evan t  to the  

question "Does A_ have a  l e g a l  r i gh t  to x and vhy?" 

These remarks suggest t he  appropriate response t o  t h e  second of the  ob- 

j ec t ions  above, concerning j u s t i f i c a t i on  tou t  court .  It i s  t r u e  t h a t  l e g a l  

j u s t i f i c a t i on ,  say,  is  Ju s t i f i c a t i on  r e l a t i v e  t o  a  c r i t e r i on ;  and thus  it mag 

seem l e s s  than sa t i s fac to ry .  For l e g a l  Ju s t i f i c a t i on  is  ne i t he r  a su f f i c i en t  

nor a  necessary condition of j u s t i f i c a t i on  in this deeper sense. never theless ,  

it ju s t i f i c a t i on ,  within a  context. What t h e  objection asks,  however, as 

above, i s  t h a t  o ther  j u s t i f i c a to ry  c r i t e r i a  be brought t o  bear upon t he  right-  

thowh here i nd i r ec t l y ,  by being brought t o  bear  upon t h e  r i g h t ' s  j u s t i f i c a ~ r y  



c r i t e r i a .  But again,  doing so v i l l  answer d i f f e r en t  quest ions ,  questions 

about t he  j u s t i f i c a t i on  and existence of t he  kind of c r i t e r i a  t o  which these  

fu r t he r  c r i t e r i a  apply. 

This second objection po in t s ,  hovever, t o  t h e  well-knovn problem of 

i n f i n i t e  regress  i n  j u s t i f i c a t i ons .  For no j u s t i f i c a t i o n  w i l l  be f e l t  s a t i s -  

fac to ry  unless a  j u s t i f i c a to ry  c r i t e r i o n  vhich does not i t s e l f  require  fu r ther  

j u s t i f i c a t i o n  can be found. Such an "ultimate" c r i t e r i o n ,  one recent ly  devel- 

oped by Gewirth, v i l l  be s e t  f o r t h  i n  chapter 3. A s  a  moral c r i t e r i o n  it w i l l  

serve both t o  j u s t i f y  c e r t a i n  moral r i g h t s  and t o  c r i t i c i z e  o ther  c r i t e r i a  and 

the  r i g h t s  t h a t  flow from them, f o r  moral c r i t e r i a  a re  o rd ina r i l y  taken t o  be 

the  ul t imate  j u s t i f i c a to ry  c r i t e r i a .  The sense of "moral" t h i s  i np l i e s  w i l l  

be discussed t he r e  a s  wel l ,  f o r  t he  appreciation of t h a t  sense depends upon 

ce r t a i n  mater ia l  f ea tu res  of justification-upon j u s t  serves a s  a  c r i -  

t e r i on  t o  j u s t i f y  a  given kind of right--not upon some of t he  m r e  formal 

i s sues  of  j u s t i f i c a t i o n  discussed here. 

9. Consistency 

A theory of r i g h t s  must be  consis tent .  It  cannot, t h a t  i s ,  allow f o r  

the  existence of conf l i c t ing  r i g h t s ;  f o r  i f  two r i gh t s  c o n f l i c t  they cannot, 

by de f i n i t i on ,  coexis t .  When tvo  r i gh t s  do con f l i c t ,  then,  e i t h e r  they a r e  

j u s t i f i e d  on d i f f e r en t  c r i t e r i a ,  o r  i f  they purport t o  be j u s t i f i e d  on t he  

same c r i t e r i a ,  e i t h e r  one of then i s  not i n  f a c t  j u s t i f i e d  and hence Ooes not 

e x i s t ,  o r  the  j u s t i f i c a to ry  theory i t s e l f  i s  i n t e r n a l l y  inconsis tent .  I n  order 

t h a t  these  d i f f i c u l t i e s  be avoided, it would be wel l  t o  inqu i re  hov r i g h t s  

might conf l i c t :  can we, with t he  help of t h e  schema developed i n  t he  preceding 

sect ions ,  a r r i ve  a t  a  few bas ic  kinds of conf l i c t?  After  some preliminary con- 

s idera t ions ,  two such paradigms fo r  conf l i c t ing  r i g h t s  w i l l  be  s e t  f o r t h  along 

with suggestions fo r  avoiding them. 

In  general ,  r i g h t s  con f l i c t  because t he r e  a r e  too  many of them. I f  ve 

l i ved  i n  a  vorld with few r i g h t s ,  narrowly def ined,  we would have few such con- 

f l i c t s .  Hence, con f l i c t s  can be avoided most general ly  by applying a kind of 

Ockhanls razor  t o  t h e  world of r i gh t s .  This i s  not t o  be  construed, however, 

a s  an argument f o r  fev r i g h t s ,  i n  deference t o  consistency: indeed, as v i l l  

be seen shor t ly ,  i n  a  world of consis tent  r i g h t s  t he r e  vill be as many r i g h t s  



a t  any given t i n e  as  i s  poss ible .  But having more r i g h t s  than poss ible  i s  

use less ,  f o r  again,  a  c o n f l i c t  between two r i g h t s  j u s t  neans t h a t  one o f  them 

cannot be rea l i zed .   lore p r e c i s e l y ,  when two r i g h t s  c o n f l i c t ,  both cannot - 
be rea l i zed  a t  t h e  same t i n e  o r  i n  t h e  same respec t . )  

would it mean, t h e n ,  were we t o  l i v e  i n  a  world i n  which individ- 

ua l s  had r i g h t s  t h a t  d i d  not c o n f l i c t ?  B r i e f l y ,  it would mean, negat ively ,  

t h a t  no ind iv idua l ,  having v io la ted  no one e l s e ' s  r i g h t s ,  would ever  have t o  

s a c r i f i c e  one of h i s  r i g h t s  i n  o rde r  t h a t  someone else be a b l e  t o  enjoy one of 

h i s  r i g h t s ;  a f f i rma t ive ly ,  it would mean t h a t  every ind iv idua l  could at dl - 
t imes enjoy whichever of h i s  r i g h t s  he chose t o  enjoy,  sub jec t  only t o  t h e  

r i g h t  s u b s t i t u t i o n s  necess i t a t ed  when h i s  r i g h t s  a r e  v i o l a t e d ,  o r  t o  t h e  re- 

s t r i c t i o n s  incurred a s  a  r e s u l t  of h i s  o m  act ions .  A world i n  which r i g h t s  

do not c o n f l i c t ,  then,  is not  a world i n  which t h e r e  could o r  would be  no 

v i o l a t i o n s  of r ights- -e i ther  i n t e n t i o n a l  or  accidenta l ;  r a t h e r ,  it i s  a world 

i n  which r i g h t  v i o l a t i o n s  would br ing i n t o  p lay o the r  r i g h t s  of t h e  v ic t im 

such t h a t  he would be  compensated by t h e  v i o l a t o r  s u f f i c i e n t l y  t o  amount t o  

t h e r e  having been no v io la t ion .  (Qui te  a p a r t  from what i n  p a r t i c u l a r  t h i s  

would e n t a i l  o r  whether it would even be poss ib le ,  I mean t o  suggest ordy t h a t  

t h e r e  a r e  ways, i n  theory a t  l e a s t ,  i n  which a s t a t u s  quo of r i g h t  enjoyment 

can be  preserved.) Xeither i s  it a world i n  which t h e  ind iv idua l  would be 

l i k e l y  a t  a l l  times t o  be i n  a  pos i t ion  t o  enjoy vbichever of h i s  r i g h t s  he 

chose t o  enjoy; by t h e  second proviso above, t h a t  i s ,  I mean t o  al low fo r  t h e  

kinds of actions--e.g., en te r ing  i n t o  con t rac t s ,  o r  v i o l a t i n g  t h e  r i g h t ( s )  of  

others--that have t h e  e f f e c t  f o r  t h e  individual  performing them of foreclos ing 

t h e  fu tu re  enjoyment of c e r t a i n  of h i s  r i g h t s ,  a t  l e a s t  f o r  a  period of time. 

Subject  only t o  s u b s t i t u t i o n s  necess i t a t ed  by r i g h t  v i o l a t i o n s ,  then,  o r  t h e  

r e s t r i c t i o n s  he himself i n c u r s ,  an  ind iv idua l ' s  enjoyment of h i s  r i g h t s  i n  

t h i s  world i s  l imi ted  only by h i s  enjoyment of o the r  of h i s  r i g h t s .  I n  par- 

t i c u l a r ,  it is  e l i m i t e d  by t h e  enjoyment by o the r s  of t h e i r  r i g h t s .  Thus 

claims between ind iv idua l s  do n o t  c o n f l i c t .  

Does it mabe sense though t o  speak o f  

For every "nonrigbt ,I' t h a t  is ,  is  t h e r e  not  a 

r i g h t  t o  do x, he has an ob l iga t ion  t o  not  do 

r i g h t  of o the r s  t o  h i s  not  doing 5. There is  

t h i s  a s  a world o f  few r i g h t s ?  

c o r r e l a t i v e  r i g h t ?  I f  A has no 

x, c o r r e l a t i v e  t o  vhich is t h e  

always, i n  s h o r t ,  a c e r t a i n  



equilibrium of r i gh t s  (and obl igat ions)  , even an apparent paradox--for the  

fewer t he  r i gh t s ,  t he  more t he  r i gh t s  by co r r e l a t i v i t y ,  and conversely, the  

more t he  r i gh t s ,  t he  fewer the  r i gh t s  by co r r e l a t i v i t y .  The paradox is of 

course only apparent, f o r  the  r i g h t s  on each s ide  of t he  co r r e l a t i v i t y  a r e  

d i f fe ren t  r i gh t s .  I f  A has the  r i gh t  t o  smoke, f o r  example, then B does not 

have t he  r i gh t  t o  breathe smok . less  a i r  (assuming no fur ther  p r inc ip les  of 

adjudicat ion) ,  and conversely, i f  B has t he  r i gh t  t o  breathe smokeless a i r ,  

A does not have the  r i gh t  t o  smoke. But i n  e i t h e r  case,  t he  number of r i gh t s  - 
(and obl igat ions)  remains t h e  same. This ought not then t o  be ca l led  a  world 

of few r i g h t s  but one of as  many and a s  many r i g h t s  a s  can be consis tent ly  

claimed. Thus a world of consistent r i gh t s  w i l l  have as  many and only a s  many 

r i gh t s  a s  v i l l  achieve equilibrium. More than t ha t  w i l l  produce inconsistency, 

f o r  the  cor re la t ive  obl igat ions  w i l l  be inconsis tent  v i t h  other  r i g h t s  i n  the  

system. 

How then might t h i s  optimal world be turned i n to  one v i t h  conf l ic t ing  

r ights?  What kinds of addi t ional  claims would produce confl ic ts?  This amounts 

t o  asking how, i f  A has a  r i g h t  t o  x, t h e  claims of o thers  might con f l i c t  with 

A ' s  r i gh t .  Recalling the  discussion i n  sect ion 7, all r i g h t s  can be reduced - 
t o  claims upon the  behavior of others .  Thus i f  B has a  r i g h t  t h a t  con f l i c t s  

v i t h  A's r i g h t ,  B's claim upon A's behavior i s  tantanount t o  a  claim tha t  & 
must behave i n  such a  way tha t  he (4 )  cannot enjoy h i s  r i g h t  t o  5. The s im-  

p l e s t  form of t h i s  occurs when 2 claims a  r i g h t  t o  5 where 5 i s  ins tan t ia ted  

by t he  same thing for  both A and B: here t h e  r ight-object  f o r  both is  de- 

scribed as  "the exclusive possession and use of whatever t he  ob jec t  is," say a  

piece of property. (A var ia t ion  of t h i s  kind of con f l i c t  occurs when the  ob- 

j e c t  claimed by both is an action of the  same kind, say "the picking up of t he  

b i l l , "  a s  i n  the  example i n  sect ion 6 above. ) By way of resolut ion,  t he  f i r s t  

th ing t o  do i s  t o  determine whether t h e  right-object i s  defined adequately: 

claims t o  the  same right-object a r e  of ten merely claims t o  compete f o r  t h a t  

object ,  which a r e  not r e a l  conf l ic t s  of r i gh t s .  I f  t h e  context is  not a com- 

p e t i t i v e  one, however, then perhaps one of t h e  claims is unjus t i f i ed ,  o r  per- 

haps t h e  claims a re  j u s t i f i ed  by d i f f e r en t  and conf l ic t ing  c r i t e r i a .  I f  t he  

l a t t e r  i s  t he  case, then one o r  the  o ther  of t he  c r i t e r i a ,  or  perhaps a  t h i r d  

s e t  of c r i t e r i a ,  w i l l  have t o  determine the  con f l i c t .  But again, i f  both a r e  



jus t i f ied by the  same c r i t e r i a ,  then t he  theory is in te rnd l ly  inconsis tent .  

A second kind of con f l i c t  i s  much more common, no doubt because it is 

l e s s  obvious than t he  one j u s t  discussed. It occurs not when two (or  mare) 

individuals c l a i n  t h e  same right-object but when they claim d i f f e r en t  though 

mutually exclusive right-objects.  T&e the  smoking example above: t h e  r i gh t  

t o  smoke and the r i gh t  t o  breathe s~cokeless air,  thus described ( a s  o rd inar i ly  

they would be ) ,  have d i f fe ren t  r ight-objects ;  but these right-claims con f l i c t  

because the  enjoyment of one excludes the  enjoyment of t h e  other ,  t h i s  because 

one right-object log ica l ly  excludes t he  other .  Again, i f  & has a r i g h t  t o  

p r in t  what he wants i n  h i s  newspaper, 2 does not have a r i g h t  t o  be f r e e  from 

l i b e l ,  and conversely; or  i f  C has a r i gh t  t o  run h i s  business a s  he chooses, 

e.g. ,  t o  h i r e  and f i r e  whomever he chooses f o r  whatever reasons he chooses, 2 
does not have a r i g h t  t o  be f r e e  from discrimination (as  t h a t  term is  ordi-  

nar i ly  understood). In  these and o ther  such cases,  i f  one of t h e  r ight-  

claircz-cts enjoys h i s  r i g h t ,  t he  o ther  cannot enjoy h i s ;  o r ,  what comes t o  t he  

same thing, i f  one p e r f o m  the  obl igat ion cor re la t ive  t o  t he  o ther ' s  r i gh t ,  

he cannot enjoy t h e  r i gh t  claims t o  have. Thus t he  conf l ic t  does not in- 

volve mutually exclusive right-holders, a s  with the  f i r s t  parad im above, but 

mutually exclusive right-objects.  Iievertheless, t h e  s teps  l i s t e d  above fo r  

resolut ion apply here too; i n  these cases,  however, the  e r ro r  i s  ord inar i ly  

one of logic:  r i g h t s  a r e  asser ted or  recognized o r  declared without a f u l l  

appreciation of vhat they e n t a i l  by way of conf l ic t  with other r i gh t s  t h a t  

have been asser ted o r  recognized o r  declared on t he  basis of t h e  same kind of 

j u s t i f i c a to ry  c r i t e r i a .  Hence the  c r i t e r i a ,  and t he  j u s t i f i c a to ry  theory it- 

se l f ,  lead t o  inconsistency. 

These issues  of consistency, however, l i k e  t he  other  i s sues  ra i sed  i n  

t h i s  chapter, w i l l  be understood b e t t e r  only when the  normative foundations 

of t he  theory a r e  more c l ea r ly  i n  view. Let us tu rn  then t o  t h a t  bas ic  task.  



FREEDOM AND RIGHTS 

1. Are There Rights? 

The on to log ica l  s t a t u s  of  r i g h t s  has long been a vexing problem. They 

do not e x i s t  i n  t h e  way t a b l e s  and c h a i r s  do; y e t  w e  want t o  say  t h a t  r i g h t s  

do e x i s t ,  and we do say it, o f t e n  wi th  l i t t l e  misunderstanding. A theory  of 

r i g h t s  has g o t  t o  cone t o  g r i p s  i n  t h e  end, then ,  with what it means t o  say 

t h a t  t h e r e  r i g h t s .  Short  o f  t h a t  we may be l e f t  with Bentham's famous re- 

mark about n a t u r a l  r i g h t s ,  t h a t  they a r e  "simple nonsense; n a t u r a l  imprescrip- 

t i b l e  r i g h t s  of  rcan are r h e t o r i c a l  nonsense; nonsense upon stilts!"' 

A t  t h e  sacle time Bentham had l i t t l e  d i f f i c u l t y  understanding what it 

meant t o  say  t h a t  a l e g a l  r i g h t  e x i s t s :  "Power and r i g h t  and t h e  whole t r i b e  

of  f i c t i c i o u s  e n t i t i e s  o f  t h i s  stamp, a r e  a l l  of  them, i n  t h e  sense which be- 

longs  to them i n  a book o f  jurisprudence,  t h e  r e s u l t s  of  some manifes ta t ion  

o r  o t h e r  o f  t h e  l e g i s l a t o r ' s  w i l l  with r e spec t  t o  such and such an act."2 

Whatever t h e  problems with t h i s  view, we a r e  reminded again of  t h e  importance, 

s t r e s s e d  i n  t h e  last chap te r ,  of being c l e a r  about t h e  kind o f  r i g h t  whose 

ex i s t ence  i s  a t  i s sue .  I n  t h a t  t h i s  essay i s  concerned at  bottom with moral 

r i g h t s ,  with showing t h a t  moral r i g h t s  e x i s t ,  it is  important as w e l l  t o  b e  

c l e a r  about t h e  word ltmral.'l TO a l d  i n  e l u c i d a t i n g  both  t h e  sense  i n  which 

t h i s  word viU b e  used and some of t h e  i s s u e s  m a t e r i a l  t o  ex i s t ence  claims i n  

genera l  ( a s  they involve r i g h t s ) ,  it may b e  b e s t  t o  f i r s t  have a b r i e f  look 

at what it means t o  say  t h a t  a l e g a l  r i g h t  e x i s t s ,  f o r  t h i s  i s  o r d i n a r i l y  

thought t o  b e  a more t r a c t a b l e  quest ion.  

'Jeremy Bentham, "Anarchical F a l l a c i e s , "  i n  Col lec ted  Works, ed. John 
Bovring  dinbu burgh: William T a i t ,  1843). 2:501. 

2 ~ e r e m y  Benfham, In t roduct ion t o  t h e  P r i n c i p l e s  of  Morals and Legisla-  
tion (0xf ord: Clarendon Press ,  1876) , p. 24. 



Recall ing t he  discussion i n  chapter 2,  sect ion 8, f o r  a r i g h t  t o  be 

s a id  t o  e x i s t  it must be J u s t i f i e d  on some c r i t e r i o n .  Ju s t i f i c a t i on ,  i n  t u rn ,  

i s  a two-step process: ( 1 )  we have t o  determine what conditions would be suf- 

f i c i e n t  t o  make t h e  s ta tepen t  "A has a k r i g h t  t o  5'' t r u e ,  which i s  a r a t i ona l  

inquiry;  uld (2)  we have t o  deternine whether those  cocdit ions a r e  s a t i s f i e d ,  

which is an enp i r i c a l  inquiry.  What then a r e  the  conditions su f f i c i en t  for  

our being ab le  t o  say t h a t  a l ega l  r i g h t  ex i s t s ?  

However s i np l e  t h a t  question may a t  f i r s t  appear, t he  d i f f i c - d t i e s  i n  

answering it a r e  wel l  indicated by t h e  var ia t ions  i n  t h e  r ep l i e s  philosophers 

and j u r i s t s  have given through t he  years.  Bentham (above) emphasized t he  leg- 

i s l a t o r ' s  v i l l  (but  see  below a s  wel l ) .  D. C. R i tch ie ,  on the  o ther  hand, held 

t ha t  "a l e g a l  r i g h t  i s  t h e  claim of an individual  upon o thers  recognized by t he  

state.'" Again, Hohfeld c i t e s  Hr. J u s t i c e  Stayton who argued t h a t  r i g h t s ,  

o ther  than na tu r a l  r i g h t s ,  "are e s s en t i a l l y  t h e  creatures  of municipal law, 

. . . and it nus t  necessar i ly  be held t h a t  a r i g h t ,  i n  a l ega l  sense, e x i s t s ,  

when in consequence of given f a c t s  t h e  law declares  t h a t  one person i s  e n t i t l e d  

t o  enforce aga ins t  another a claim. . . ."* More recent ly ,  Hart has t i e d  t he  

exis tence of a l e g a l  r i g h t ,  as t h a t  notion i s  used i n  t he  complex modern s t a t e ,  

t o  t h e  exis tence of a l e g a l  system: 

There a r e  t he r e fo r e  two minimal conditions necessary and su f f i c i en t  f o r  t he  
exis tence of a l e g a l  system. On t h e  one hand those r u l e s  of behaviour 
which a r e  va l i d  according t o  t h e  system's u l t imate  c r i t e r i a  of v a l i d i t y  
must be general ly  obeyed, and, on t h e  o ther  hand, i t s  r u l e s  of recognition 
specifying t h e  c r i t e r i a  of l e g a l  v a l i d i t y  and i t s  r u l e s  of change and ad- 
judicat ion must be e f f ec t i ve ly  accepted as common public standards of o f f i -  
c i a l  behaviour by i t s  o f f i c i a l s . 3  

H a r t  s m a r i z e s  t h i s  as foiiows: "Crudely pu t ,  the  f a c t s  a r e  t h a t  t h e  ru l e s  

recognized as va l i d  a t  t h e  o f f i c i a l  l eve l  a r e  general ly  obeyed. "' Thus i f  

these  '*factsn a r e  t r u e  ( these  c r i t e r i a  a r e  s a t i s f i e d ) ,  t h e  l ega l  system, v i t h  

i t s  l e g a l  r i g h t s ,  can be s a i d  t o  ex i s t .  

It vill not be  my concern here  t o  inquire  i n t o  t h e  adequacy of t he se  

b. C. R i tch ie ,  Xatural Rights (London: George Allen and Unvin, 1952). 
P. 78- 

%ohf e ld ,  Fundmental  Legal Conceptions, pp. 71-72, n. 16. 

%art, Concept of Law,  p. 113. 



v a i o u s  c r i t e r i a . 1  Rather,  I want simply t o  observe t h a t  running more o r  

l e s s  e x p l i c i t l y  through each i s  t h e  not ion  of "acceptance." Indeed, a lock 

a t  v i r t u a l l y  any attempt t o  s e t  f o r t h  t h e  c r i t e r i a  s u f f i c i e n t  f o r  a l e g a l  

ex i s t ence  w i l l  shov t h a t  some sense  of  "acceptance" ( o r  "recognit ion") 

i s  c e n t r a l l y  involved. (What sense needn' t  concern us f o r  t h e  moment.) Ques- 

t i o n s  aboat t h e  t r u t h  of ex i s t ence  claims t y p i c a l l y  a r i s e ,  i n  f a c t ,  vhen ac- 

ceptance of  an appropr ia te  kind can be shown not  t o  obtain--as i n  per iods  of 

videspread disobedience,  o r  l a x  enforcenent,  o r  during revolut ions ,  o r  enemy 

occupation,  o r  a t  t imes  vhen t h e r e  i s  simple breakdown of l e g a l  order.2 I t  

should no t  be  s u r p r i s i n g ,  however, t h a t  "acceptance1' f i n d s  so  c r u c i a l  a  p lace  

i n  t h e  j u s t i f i c a t o r y  c r i t e r i a .  For a r i g h t ,  being no t  only a claim but  a re-  

l a t i o n ,  r e q u i r e s  some evidence i n d i c a t i n g  t h a t  t h e  r e l a t i o n  claimed e x i s t s ;  

and what b e t t e r  evidence than  t h a t  t h e  ob l iga t ion ,  which completes t h e  r e l a -  

t i o n ,  is accepted. If t h e  ob l iga t ion  is accepted ( indeed,  i f  some ob l iga t ions  

oust be accepted,  a s  K i l l  be  shown l a t e r ) ,  then t h e  re la t ion-- the  r igh t -ex i s t s .  

(1n t h e  case,  f o r  example, of a promise--the s imples t  model of a  r i g h t ' s  being 

"createdm--the acceptance by t h e  promisor of  an ob l iga t ion  J u s t  is t h e  j u s t i f i -  

c a t i o n  of and evidence f o r  t h e  r i g h t  of t h e  promisee.) Thus Bentham found 

evidence f o r  t h e  ex i s t ence  of a l e g a l  r i g h t  i n  t h e  c o r r e l a t i v e  ob l iga t ion :  "To 

h o w  then hov t o  expound a r i g h t ,  t u r n  your eyes t o  t h e  a c t  which, i n  t h e  c i r -  

cumstances i n  ques t ion ,  would be a v i o l a t i o n  of  t h a t  r i g h t .  The l a w  c r e a t e s  

t h e  r i g h t  by p r o h i b i t i n g  t h e  a c t a v 3  

' ~ r i t i c i s n  vould run along t h e  fol lowing l i n e s :  There a r e  ( a t  l e a s t )  
t m  kinds  of cases  an adequate c r i t e r i o n  must handle: ( 1 )  those  i n  which t h e r e  
i s  sone behav io ra l  sign--obedience o r  enforcenent--of t h e  exis tence  of a lav 
c rea t ing  a r i g h t ;  ( 2 )  those  with no such s igns  of acceptance,  as with an a n t i -  
quated s t a t u t e ,  o r  b e t t e r ,  a l a w  r e l a t i n g  t o  behavior t h a t  i s  r a r e  o r  t h a t  h a s  
never occurred. While t h i s  second kind of case i s  anomalous, it must neverthe- 
less be  d e a l t  v i t h  ( i n  some games, e.g.,  t h e r e  a r e  r u l e s  f o r  s i t u a t i o n s  t h a t  
never have occurred  b u t  a r e  s t i l l  poss ib le ) .  Hence, an adequate c r i t e r i o n  
would have t o  t r e a t  both  t h e  behavior t h a t  e n t e r s  i n t o  t h e  c rea t ion  of  l e g a l  
r i g h t s  and t h a t  vhich g ives  evidence of a l ready e x i s t i n g  r i g h t s ,  and these  two 
condi t ions  must be  d i s junc t ive .  Inso fa r  as they a r e  conjunctive,  a s  i n  Har t ' s  
c r i t e r i o n ,  they  v i l l  not  handle t h e  second kind of  case ,  f o r  t h e  latter kind of  
behavior need not be  a necessary condit ion.  

2 ~ e e  H a r t ,  Concept of Law, pp. 60ff. and 113ff. 

'~entham, P r i n c i p l e s  of Morals, p. 224. 



So cen t r a l  i s  t h i s  notion of acceptance, i n  f a c t ,  t h a t  many have simply 

a rmed  by malogy from it and i t s  place i n  the  c r i t e r i a  f o r  l ega l  r i g h t s  t o  t he  

case of w r a l  r i gh t s .  We saw H a r t  do t h i s ,  f o r  example, i n  chapter 1, sect ion 

4. Similar ly ,  R i t  chie observes : 

On the analogy of t he  de f i n i t i on  of l ega l  r i g h t ,  moral r i gh t  may be de- 
f ined a s  a  capacity res id ing  i n  one man of control l ing t h e  a c t s  of another 
with t he  assent  and ass i s tance ,  o r  a t  l e a s t  without the  opposit ion of pub- 
l i c  opinion; o r  a s  the  claim of an individual  upon others  recognized by 
soc ie ty  i r r e spec t i ve  of i t s  recognition by the  s t a t e .  The only sanction 
of a  moral r i g h t  a s  such is  t he  .?~pprobation and disapprobation of p r iva te  
persons -1 J 

On t h i s  not uncommon view, then,  moral r i g h t s  a r e  ra ther  l i k e  l ega l  r i g h t s  

except i n  being more loosely  enjoyed and enforced--signs of acceptance.  void- 
ance o r  "shunning1'--forms of "socia l  coercion"--come t o  mind here  a s  methods of 

such enforcement.) I f  acceptance can be shown t o  obtain ,  the  re levant  mral 

r i g h t s  can be said  t o  ex i s t .  

A d i f f i c u l t y  a r i s e s  a t  t h i s  point ,  however; f o r  while t he  existence of 

a right--legal o r  moral--can be shown by pointing t o  some kina of acceptance, 

t h i s  notion has  many senses (some of which were brought out i n  chapter 1, sec- 

t i o n  4). Acceptance i s  always by some individual o r  individuals  (e.g., a  

promisor, l e g a l  o f f i c i a l s ,  a  majority o r  an important pa r t  of soc ie ty ) ;  and it 

usual ly  i s  of fe red  not capr ic iously  but r a t he r  f o r  some reason o r  reasons, 

which may range from prudent ia l ,  t o  aes the t ic ,  t o  moral, t o  r a t i o n a l ,  and so  

fo r th .  But the  d i s t i nc t i on  ra i sed  here--between the  f ac t  of  acceptance and the  

subject ive  o r  motivating reasons behind it--has t o  be kept c lea r .  For a t  a  cer- I I 
t a i n  l eve l  of analysis--e.g., i n  determining whether the re  e x i s t s  a  pa r t i cu l a r  

l e g a l  system o r ,  i n  t he  sense indicated above, a  pa r t i cu l a r  moral right--we may 

need t o  know only that acceptance of t he  r equ i s i t e  s o r t  ob ta ins ,  not &i t  

does. Whatever subject ive  reasons l i e  behind pa r t i cu l a r  ins tances  of  t h i s  ac- 

ceptance may be qu i t e  i r re levan t  t o  t h e  i s sue  of Ju s t i f i c a t i on  and existence.  

The question I want t o  focus upon, however, i s  whether we ought t o  

t r e a t  t he  exis tence of a  moral r i gh t  i n  t h i s  way. Do we want t h e  word "moral" 

, so empirical  a r ing  as it does i n  Ri tch ie ' s  analysis  ( o r  

i n  H a r t ' s  i n  1, sec t ion  4)? IS t h i s  what w e  o rd inar i ly  m e a n  vhen w e  

claim t o  have a  moral r igh t?  Do we mean t o  r e f e r  simply t o  a  r i g h t  recognized 

'Ritchie, Natural Rights,  p. 78. 



by socie ty  (though perhaps not  by law),  one which depends f o r  i ts  exis tence 

only upon whether o r  not it happens i n  f a c t  t o  b e  general ly  accepted ( f o r  

whatever reasons) by a p a r t i c u l a r  society? I f  t h e  p r a c t i c e  of s l avery  were 

general ly  accepted (except by t h e  s l a v e s ) ,  though perhaps not codif ied  i n  

p o s i t i v e  law, would we po in t  t o  t h i s  acceptance a s  j u s t i f y i n g  t h e  moral r i g h t s  

of slaveowners over t h e i r  slaves? Surely t h e r e  i s  a deeper sense of  "moral" 

t h a t  we o r d i n a r i l y  have i n  nind when we speak of having a moral r i g h t .  The 

existence of a moral r i g h t ,  we want t o  argue, i s  not contingent upon a given 

soc ie ty ' s  w i l l  o r  preferences a s  manifested by what t h e  soc ie ty  does o r  does 

not  choose t o  accept. Rather,  we bel ieve t h a t  individuals  have moral r i g h t s  

simply i n  v i r t u e  of  being hman (regardless  of what t h a t  nay mean), whether 
/ 

o r  not t h e  ob l iga t ions  c o r r e l a t i v e  t o  those r i g h t s  a r e  i n  f a c t  accepted. In- 

deed, Je f fe r son  did  not w r i t e  t h a t  Een a r e  endowed with c e r t a i n  unalienable 

rights--provided those  r i g h t s  a r e  recognized, i f  not  by t h e  King then by 

publ ic  opinion. 

This essay w i l l  be concerned, then,  with t h i s  deeper sense of "moral," 

a s  adumbrated above (and expanded upon below). It i s  a conception not unl ike  

t h a t  found i n  t r a d i t i o n a l  discussions of natura l  r i g h t s  and n a t u r a l  law. By 

using "moral" ins tead  of  "natural ,"  however, I wish t o  avoid some of  t h e  d i f -  

f i c u l t i e s  associated with t h a t  t r a d i t i o n .  In  h i s  arguments aga ins t  n a t u r a l  

r i g h t s ,  f o r  example, R i tch ie  spoke of t h e  law of na tu re  as represent ing "the 

consent of t h e  human race."' Q u i t e  apar t  from whether t h a t  view was ever 

widely held,  I w i l l  not  be grounding moral r i g h t s  i n  such a notion,  a t  least, 

insofa r  a s  t h i s  consent i s  contingent upon t h e  c o l l e c t i v e  w i l l  o r  preferences 

(however determined) of t h e  hunan race.  For i n  d d i t i o n  t o  introducing an 

element of dubious au then t ic i ty ,  t h i s  would serve only t o  r a i s e  t h e  contin- 

gency a s t e p  higher .  Rather,  t h e  contingent element must be e i t h e r  el iminated 

a l toge ther  o r ,  a s  i n  t h e  case  of promises o r  similar r igh t -c rea t ing  a c t i v i t i e s ,  

put i n  i t s  proper p lace  v i t h i n  t h e  l a r g e r  moral p ic tu re .  Nor w i l l  I be ground- 

ing  moral r i g h t s  u l t imate ly  i n  any uniquely moral j u s t i f i c a t o r y  reasons,  f o r  

t h i s  would introduce e i t h e r  a c i r c u l a r i t y  o r  a need i n  t u r n  t o  j u s t i f y  these  

rioral reasons. Moral r i g h t s  must i n s t e a  u l t imate ly  t o  e x i s t  sbqly  

i n  v i r t u e  of c e r t a i n  r a t i o n a l  o r  l o g i c a l  f t h e  world, f e a t u r e s  t h a t  
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e n t a i l  moral pr inc ip les  and moral r i g h t s  (making them in  

This I understand t o  be t he  aim of t r a d i t i o n a l  theor ies  of na tu r a l  r i g h t s ,  

whatever t h e i r  methods o r  conclusions. Thus it i s  t h a t  Locke speaks of t h e  

Law of Nature a s  known not by sentiment but by Reason. 
1 

Elininat ing t he  contingent e leaent  w i l l  no t ,  however, e l iminate  t h e  

idea of acceptance. For acceptance is s t i l l  t he  s i ne  qua non of a r i g h t ' s  ex-' I /  
istence.* I f  t he  yea;& urging acceptance a r e  of a r a t i o n a l  s o r t ,  however, 

1 necessary t o  t h e  subj  "d c t  of morality and su f f i c i en t  t o  compel assent  on pain 
i 

of  se l f -contradic t ion,  t h a t  acceptance w i l l  not be contingent o r  a rb i t r a ry  o r  - @$ d:pe~ent+l t h z  o r  preferences o f  those t o  whom t h e  reasons a r e  put.  

' /1 It is not pen to us,  f o r  example, t o  accept o r  r e j e c t  the  t r u t h s  of logic:  
I w 

f o r  i n  order  t o  attempt t o  do e i t h e r  we must accept theaS3  Indeed, t h e  kind 

of acceptance these  t r u t h s  necess i t a te  is t h e  kind o f  acceptance i n  vhicb 

r i g h t s  must be grounded, an acceptance necess i ta ted by r a t i o n a l l y  compelling 

reasons. Only so can we demonstrate o r  prove t h a t  no ra l  r i g h t s  ex i s t .  Of 

course saying t h a t  a r a t i ona l  individual  must agree t h a t  c e r t a i n  r i g h t s  and 

obl igat ions  e x i s t  on pain o f  se l f -contradic t ion i s  not t h e  same a s  saying t h a t  

he must consent t o  perform those obl igat ions:  r a t i o n a l  j u s t i f i c a t i o n  i s  not 

necessar i ly  hor ta tory.  It i s ,  however, the  subject  of  t h i s  essay. Moral 

r i g h t s  w i l l  be shown t o  e x i s t ,  then,  f o r  reasons both necessary and s u f f i c i e n t  

t o  compel r a t i o n a l  acceptance of  t h e i r  existence.  

l ~ o h n  Locke, Second Trea t i se  of Government, par. 6 ,  i n  Peter  Las l e t t  , 
ed. , John Locke: Two Treat ises  of Government, rev. ed. (New York: Mentor, , 

19651, p. 311. A recent attempt t o  give a r a t i ona l  argument f o r  t h e  exis tence 
of "at  l e a s t  one na tura l  r i g h t ,  t h e  equal r i g h t  of a l l  men t o  be free," was 
t h a t  of Hart ,   re There Any Natural ~ i ~ h t s ? "  A rep ly  (successful  i n  my judg- 
ment) t o  t h i s  pa r t  of Hart ' s  argument has been provided by Lawrence Havorth, 
" u t i l i t y  and Rights," i n  Studies i n  Moral Philosophy, ed. Nicholas Rescher, 
American Philosophical  Quarterly Monograph Ser ies ,  no. 1 (oxford: Bas i l  
Blackwell, 1968 1, pp. 68-70. 

2 ~ h u s  R i t ch i e l s  "moral r ights ,"  insofa r  as they a r e  grounded i n  a gen- 
e r a l  acceptance of  vhatever kind ( a s  i n  t h e  case,  e.g., of  accepted s lavery) ,  
must be s a id  t o  e x i s t .  To c a l l  them moral r i g h t s ,  however, i s  a l toge ther  mis- 
leading, r e f l e c t i ng  t he  pr imit ive  understanding of t h a t  term common t o  posi t iv-  
ist doctrines.  The term "socia l  r i gh t s f r  might b e t t e r  be used here ,  f o r  mere 
acceptance (or  "public opinion") o rd ina r i l y  confers no moral qua l i t y  per se.  

3Aris tot le ' s  i s  s t i l l  t h e  be s t  demonstration of t h i s :  Metaphysizs 4.4 .  



2. The Pr inc ip le  of Generic Consistency 

In a s e r i e s  of recent a r t i c l e s  Alan Gewirth has s e t  f o r t h  arguments 

sa t i s fy ing  t he  above constraints. '  These argunents develop t h e  Pr inc ip le  of 

Generic Consistency (PGC), which Gewirth has c a l l ed  "the supreme p r i nc ip l e  

of mrality."2 From it flow t h e  moral r i g h t s  necessa r i ly  held by every in- 

dividual.  

It w i l l  be possible  here t o  do no more than sketch t h e  core of 

Gewirth's arguments. The reader  i s  encouraged t o  t u r n  t o  t h e  o r i g ina l s  f o r  a 

de ta i l ed  account and f o r  answers t o  t h e  many object ions  t o  which t h e  following 

ou t l ine  may give r i s e s 3  It w i l l  be enough f o r  my purposes t o  ind ica te  how 

moral r i g h t s  can be shown t o  e x i s t .  These r i g h t s  w i l l  be character ized,  how- ?/ 
ever,  i n  broad, generic language, very much i n  need o,f in te rpre ta t ion .  It i s  

__C__ 
with t h i s  in te rpre ta t ion  t h a t  I w i l l  be concerned f o r  t he  b e t t e r  p a r t  of t he  

'see espec ia l ly  Alan Gewirth, "Categorial Consistency i n  Ethics  ," 
Philosophical  Quar te r ly  17 (October 1967): 289-99 (hereaf te r  c i t ed  a s  "CCE"); 
"The Ju s t i f i c a t i on  of Egal i tar ian Jus t i ce , "  k e r i c a n  Philosophical  Quaxterly 
8 (October 1971): 331-41 (hereaf te r  c i t ed  a s  "JZI"); "The itornative S t ruc ture  
of Action," pp. 238-61 (hereaf te r  c i t ed  a s  "XSA") ; "Koral Ra t iona l i ty  ," The 
Lindley Lecture, University of Kansas, [~awrence ] ,  1972 (hereaf te r  c i t e d  a s  
"MR" ) ; and "The Is-Ought * Problem ~ e s o l v e d  ," Proceedings and Addresses of t h e  
American Philosophical  Association, 1973-74 47 (Novenber 1974): 34-61 (here- 
a f t e r  c i t ed  a s  "IOPR" ) ; see  a l s o  "The Generalization Pr inc ip le  ," Philosophical  
Review 72 (April  1964) : 229-42 (hereaf te r  c i t e d  a s  "GP" ) ; "The Non-Trivializa- 
b i l i t y  of ~ n i v e r s a l i z a b i l i t y , "  Australasian Journal  of Philosophy 47 (August 
1969): 123-31 (hereaf te r  c i t ed  a s  "NTU") ; "Must One Pley t h e  Idoral Language 
Game?" k e r i c a n  Philosophical Quar te r lx  7 ( ~ p r i l  1970): 107-18 (he r ea f t e r  c i t ed  
a s  "I?LG1'); "Some Comments on Categorial  Consistency," Phi losophical  Quar te r ly  
20 (October 1970) : 380-84 (hereaf te r  c i t e d  a s  "CCC" ) ; "Obligation: P o l i t i c a l ,  
Legal, and Moral," pp. 55-88 (hereaf te r  c i t ed  a s  "OPLM") ; "Some Notes on Moral 
and Legal 0bl igat ionY1'  pp. 291-96 (hereaf te r  c i t e d  as "NMLO"). I n  endorsing 
and arguing from ( i - e . ,  construct ing my own theory upon) t h e  main l i n e  of 
Gewlrth's argument I do not  of course mean t o  be understood as supporting i ts 
every d e t a i l .  

2 " ~ ~ ~ , "  p. 292; see  %R," p .  7. I n  dl bu t  t h e  most recen t  of t h e  
c i t ed  papers ("IOPR") Gewirth speaks of t he  Pr inc ip le  of Categorial  Consistency. 
In  my discussion of h i s  arguments I w i l l  follow t h i s  recen t  change and use 

where "categorial" w a s  e a r l i e r  used. 

%fy ou t l i ne  w i l l  be  taken l a rge ly  from t h e  two most recen t  papers, "MR" 
and "IOPR," which a r e  probably t he  bes t  p laces  t o  look t o  f ind  t h e  argument 
concisely developed. 
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chapter ,  m h i c h  Gewirth has thus  f a r  provided only very  g e n e ~ a l ,  and I / 
be l i eve  sugges t ions .  i lever the less  , t h e  b a s i c  p a r t s  of  h i s  argu- 

ment, e s t a b l i s h i n g  t h e  e x i s t e n c e  of t h e s e  g e n e r l c a l l y  descr ibed r i p b t s ,  a r e  

not  only compelling bu t  provide answers t o  many o f  t h e  most fundamental 

i s s u e s  of  moral philosophy. 

Let me begin,  t hen ,  by quot ing  a b r i e f  sunmary Gewirth himself  has  

given o f  h i s  argument present ing  a r a t i o n a l  j u s t i f i c a t i o n  o f  t h e  PGC, a f t e r  

which I w i l l  develop some o f  t h e s e  p o i n t s  more f u l l y :  / -W '  
The main po in t  i s  t h a t  t h e  vo lun ta r iness  and purpos-iveness wh icyeve ry  
agent  necessa r i ly  has i n  acti-which he n e c e s s a r i l y  c la ims as r i g h t s  
f o r  himself on t h e  ground t h a t  he i s  a p rospec t ive  agent  who wants t o  M- 
f i l l  h i s  purposes,  he m u s t  a l s o ,  on pa in  of  s e l f - c o n t r a d i c t i o n ,  adnit t o  
be  r i g h t s  of h i s  r e c i p i e n t s .  For they  a r e  similar t o  him i n  be ing  pro- 
spec t ive  agen t s  who want t o  f u l f i l l  t h e i r  pnrposes. Therefore  every agent  
l o g i c a l l y  must a d n i t  t h a t  h i s  r e c i p i e n t s  have c e r t a i n  b a s i c  r i g h t s  equal  
t o  h i s  own r i g h t s  o f  vo- and -sive p a r t i c i p a t i o n  i n  t r a n s a c t i o n s ,  
which a r e  equ iva len t ,  r e s p e c t i v e l y ,  t o  r i g h t s  o f  f e m  and o f  well-being. 
The statement of  t h e s e  r i g h t s  c o n s t i t u t e s  an egalitarian-universalirmoral 
p r i n c i p l e .  Ny argument hence l a r g e l y  t a k e s  t h e  form o f  what I s h a l l  c a l l  
d i a l e c t i c a l  n e c e s s i t i e s :  d i a l e c t i c a l ,  i n  t h a t  it proceeds through c e r t a i n  
claims made by agents ;  neces-, i n  t h a t  t h e s e  c l a i m  l o g i c a l l y  m u s t  be 
made by t h e  agents  and they  a l s o  l o g i c a l l y  must accept  t h e  corresponding 
o b l i g a t i o n s  .l 

This  ega l i t a r i an -un ive r sa l i  s t  moral  p r i n c i p l e  ( t h e  PGC) , which i s  t h e  genera l  

p r i n c i p l e  o f  t h e s e  r i g h t s  and o b l i g a t i o n s ,  i s  &dressed t o  every agent  as f o l -  

lows: Apply t o  your r e c i p i e n t  t h e  same gener ic  f e a t u r e s  o f  a c t i o n  t h a t  you - 
2 apply t o  yourse l f .  Combining t h e  formal cons ide ra t ion  of  cons is tency v i t h  

t h e  m a t e r i a l  cons idera t ion  o f  t h e  gene r i c  f e a t u r e s  o f  a c t i o n ,  t h e  PGC 

. . . r e q u i r e s  an equal  d i s t r i b u t i o n  o f  t h e  most b a s i c  r i g h t s  o f  ac t ion .  
It says  t o  every zgent  t h a t  j u s t  a s ,  i n  a c t i n g ,  he n e c e s s a r i l y  a p p l i e s  t o  

'"M," p. 20- S t r i c t l y  speaking,  t h e  f i r s t  sentence  o f  t h i s  passage i s  
not co r rec t  : it moves t o o  quickly ,  from c la ims f o r  onese l f  t o  r i g h t s  o f  o t h e r s ,  
i. e. , from claiminq r i g h t s  f o r  onese l f  t o  everyone1 s hav ing  r i g h t s .  The argu- 
ment should go i n  two s t e p s ,  making t h e  "acceptance" phenomenon e x p l i c i t :  it 
should move from claim in^ f o r  onese l f ,  which must b e  un ive r sa l i zed  ( those  
grounds t h a t  gene ra t e  my necessary c la ims apply a l s o  t o  everyone e l s e ) ,  t o  t h e  
acceptance of t h e s e  c la ims,  both  mine and o t h e r s '  (again  by u n i v e r s a l i z a t i o n ) ,  
and then  t o  t h e  r i g h t s ,  which j u s t  a r e  what t h e  accepted c la ims are about; f o r  
un ive r sa l i zed  c l a i z i c g ,  absent  t h e  acceptance (by o t h e r s )  o f  t h o s e  claims,  does 
not  a lone  e s t a b l i s h  t h e  ex i s t ence  of  t h e  r i g h t s  c l a k e d .  (See w S- at 
t h e  en3 of  t h e  paragraph.) 



c l a i n s  as r i g h t s  f o r  himself  t h e  gene r i c  f e a t u r e s  of ac t ion ,  
o r  freedox w,d purposiveness a t  l e a s t  i n  t h e  sense  of  b a s i c  

he  ought t o  apply t h e s e  same gene r i c  f e a t u r e s  t o  a l l  t h e  
h i s  a c t i o n s  by a l l o v i n g  t h e n  a l s o  t o  have freedom and b e i c  

w e l l - ~ e i n g  and he&e by r e f r a i n i n g  from coerc ing  them o r  i n f l i c t i n g  b a s i c  
harm on themS1 

I n  sum, and very  succ inc t ly ,  every agent  must accept  on pa in  o f  se l f -cont ra-  

d i c t i o n  t h a t  t h e  r i g h t s  he  n e c e s s a r i l y  c la ims f o r  h i n s e l f ,  every o t h e r  pro- 

spec t ive  agent n e c e s s a r i l y  c la ims a s  we l l ;  by v i r t u e  of  mutual acceptance of  

t h e s e  claims--generated by t h e  necessary acceptance of one ' s  o m  gener ic  

claims,  which must b e  universal ized--the corresponding r i g h t s  can be  s a i d  

t o  e x i s t .  

Now f o r  a more d e t a i l e d  look.  S ince  moral p r i n c i p l e s  are addressed 

t o  agents ,  t h e  a i m  i s  t o  show t h a t  t h e  t r u t h  o f  ( a t  least some o f )  t h e s e  
C p r i n c i p l e s  i s  e n t a i l e d  by c la ims t h a t  agen t s  t h e n s e l v e s  must make: by v i r t u e  

o f  t h i s  dua l  n e c e s s i t y ,  t h e  p r i n c i p l e s  w i l l  t hus  b e  i n e l u c t a b l e .  Gev i r th ' s  

" d i a l e c t i c a l l y  necessary method" proceeds then  from c l a i n s  n e c e s s a r i l y  made by 

a g e n t s S 3  It i s  i n  t h i s  sense  t h a t  t h e  argument's foundat ions  are "natural":  4 
they involve c e r t a i n  r a t i o n a l  o r  l o g i c a l  f e a t u r e s  o f  h m n  ac t ion .  (Indeed,  ) 
i n  so l o c a t i n g  and e x p l i c a t i n g  t h e  source of  moral r i g h t s ,  Gewirth may b e  .3 
understood as having given subs tance  t o  t h e  t r a d i t i o n a l  foundat ion  of  n a t u r a l  

r i g h t s ,  " the  n a t u r e  of  man."4) . 
1 " ~ 0 ~ ~ , 1 '  p. 57. Gewir thfs  d e s c r i p t i o n s  o f  t h e  b a s i c  r i g h t s  t o  f low 

from t h e  PGC--in p a r t i c u l a r ,  his d e s c r i p t i o n s  o f  t h e  r ight -ob  jects-have va r i ed  
from paper t o  paper,  vnich i s  a ma t t e r  o f  no s m a l l  importance, as we s a w  i n  t h e  

J last chapter .  Whereas i n  "cC3," f o r  example, he speaks throughout o f  "cate- 
g&&Lal ru les , "  i n  "JEJt' he speaks of r i g h t s  t o  con-coercion ( o r  freedom) and 
non-maleficence ( o r   elfa are) (p. 339) ,  i n  "14Ft" of  t h e  r i g h t  t o  p a r t i c i p a t e  
v o l u n t a r i l y  and purpos ive ly  i n  t r a n s a c t i o n s  (p. 2 5 ) ,  and i n  "IOPR" o f  r i g h t s  
t o  freedom and b a s i c  well-being. Although t h e r e  i s  a rough equivalence be- 
tween each o f  t h e s e  formula t ions ,  t h e  d i f f e r e n c e s  a r e  no t  unimportant, as v i l l  
b e  seen when we attempt t o  i n t e r p r e t  them, For t h e  p r e s e n t ,  however, I vill 
simply ignore  t h e s e  d i f f e rences .  

20n t h e  t ru th-value  of  moral judgments c f .  "MR," pp- 29ff. and " I O ~ , "  
pp. 39, 60. 

3 ~ o r  reasons  f o r  proceeding from claims cf. "?~~zLo," pp. 291-92 and 
"NSA. " 

40n t h e  n a t u r a l  foundations of  mora l i ty  cf. "cCC," p. 383; "JW," pp. 
332, 336, 340; "MR," pp. 19,  31; and "IoPR," pp. 46, 50. Of course,  t h e  world 



In  addressing h i s  argument t o  agents and t h e i r  actions,  then, Gewirth 

has directed h i s  concern t o  t he  most bas ic ,  t h e  most general subject matter of 

e thics .  He i s  deeling with human act ion,  what it involves, what it implies. 
1 

hbreover, the  context of act ion is  so basic  a s  t o  be i ne scapb le ;  even i f  t h e  

agent attempted t o  escape t h i s  context--say, by c o d t t i n g  suicide--that a t -  

tempt would i t s e l f  be an action. Likevise, all ac t ions  a r e  invar iable  atthe_ ! - 
generic l eve l ;  i . e . ,  al l  act ions  exhibi t  c e r t a in  generic fea tures  by vhich 

_C_ 

i 

they may be characterized, regardless of whatever more spec i f ic  fea tures  they 
i 
1 

may have.' In grounding h i s  a r w e n t  i n  these generic fea tures  of act ion and , 

t he  claims t h a t  necessar i ly  r e l a t e  t o  them, Gewirth has thus located a founda- 

t i o n  f r e e  of any a r b i t r a r y  o r  contingent elements, such a s  t he  pa r t i cu l a r  

goals or  values agents nay have when they act .  

A s  these  r e m k s  suggest, ac t ion  is being used here i n  a s t r i c t  sense, 

a s  opposed t o  behavior. Gewirth means t o  exclude i n  pa r t i cu l a r  those behaviors 

t ha t  r e s u l t  from ( a )  d i r ec t  external  compulsion, (b )  d i r ec t  in te rna l  compulsion 

beyond the  agent 's  control ,  and ( c )  i nd i r ec t  external  compulsion vhereby t he  

agent 's  choice i s  forced by someone e l s e ' s  c ~ e r c i o n . ~  Thus the agents t o  whom 

could have been d i f fe ren t .  H u m a n  ac t ion  might not,  f o r  example, have e ~ i b i t e d  
the generic fea tures  it does; i . e. ,  human beings night not have behaved mna- 

Were the  world thus d i f fe ren t ,  however, it is d i f f i c u l t  t o  imagine 
7 
i 

vhat morality vould be l i k e ,  vhether t he r e  would even be such a thing. Gevirth 
seems, t ha t  is, t o  have located the  generic,  cons t i tu t ive  elements of t he  sub- 
Ject ,  v i thout  which there  would be no morality. 

'on t he  d i s t i nc t i on  betveen "act noral i ty"  and "agent morality" see 
"OPU4," pp. 69-70. 

2 n ~ o ~ ~ , n  pp. 46-47. 

3yCE,  PI pp. 291-92; % s A , ~ ~  p. 239; "IOPR," pp. 47-48. Ir? excluding 
these "behaviors" the  presumption is  that agents a r e  not t o  be held responsible 
o r  l i a b l e  fo r  the  consequences t h a t  may r e su l t  from such behavior, f o r  it i s  t o  
agents vho perform act ions  that moral pr inciples  a r e  addressed. It is  not c l ea r  
hov Gewirth would deal with t h i s  point a s  it uiight r e l a t e ,  e.g., t o  a theory of 
s t r i c t  c i v i l  l i a b i l i t y  (though he does include as voluntary the  case i n  vhich 
choice, though lacking at the  time o f  t h e  immediate ac t ,  vas present at an 
e a r l i e r  stage; "JZZ," p- 332; "MI?," p. 20). Moreover, the  t h i r d  c r i t e r i o n  
r a i s e s  ser ious  questions of criminal l i a b i l i t y ;  f o r  ve do want t o  hold  agents  
responsible fo r  some things they do under duress (c f .  Ar i s t o t l e  Nicomachean 
Ethics ~10a26 -28 ) .  For the  present, hovever, ve should probably view these re- 
s t r i c t i o n s  i n  t he  context of Gevirth's l a rge r  purpose: he i s  t ry ing  t o  show how 
the  claims in tegra l  t o  an agent 's  ordinary act ions  generate moral r i gh t s ,  vhich 
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voluntariness o r  freedom es sen t i a l  t o  h i s  ac t ing ,  and the  purposiveness or  i7 1 

well-being for  which he acts--for these are necessary conditions of h i s  
L l  

acting.' Moreover, t h i s  good cons t i tu tes  f o r  the  q e n t  

for  performing t h e  act ion,  so t h a t  he regards the 

by v i r t ue  of these evaluative and ju s t i f  i ca tory  

himself as  having a  r i gh t  t o  perform t h e  ac t ion ,  and he makes t he  correspond- , 
1 

ing right-claim."2 I n  particular, the  agent claims t h a t  he has a  r i gh t  t o  

ac t  voluntarily and purposively (uhich mounts t o  claiming t h a t  he has a r i gh t  
3 t o  a c t ,  fo r  _qua agent he must ac t  i n  t h i s  way ) ;  and he claims especial ly  t ha t  

he has a  r i g h t  t o  pa r t i c ipa t e  voluntar i ly  and purposively i n  t ransact ions with 

others  i n  which he may be i n ~ o l v e d . ~  Thvs from the  standpoint of t he  agent, 

actions a re  not only evaluative but normative as well: "r ights  a r e  necessarily 

r a the r  than contingently c o ~ e c t e d  with being human, f o r  . . . the  bas i s  of 

r i gh t s  must be sought i n  t he  conviction necessarily held by every human agent 

t h a t  he has a r i gh t  t o  perform h i s  act ions by v i r t ue  of h i s  having purposes 

a d  pursuing goods. 11 5 

It must be s t ressed t h a t  Genir th 's  argument a t  t h i s  s tage has t rea ted  

r i gh t s  only from t h e  i n t e rna l  standpoint of t he  agent. It i s  no s m a l l  accom- 

plishment, however, t o  have shorn t h a t  r i gh t s  a r e  i n t eg ra l  t o  human act ion 

( tha t  they do not arise ab ex t r a  as i n  many pos i t i v i s t  doctr ines) ,  and t h a t  a  

 oral theory, and i n  par t icu la r  a  theory of r i gh t s ,  can a r i s e  from cer ta in  em- 

p i r i c a l l y  discernible  features  of t he  world, features  t h a t  f igure  prominently 

i n  t he  foundations of many c l a s s i ca l  (e-g. ,  Manchester) theories  of economic 

behavior. We need not,  t ha t  i s ,  appeal t o  moral sentiments t h a t  may o r  may 

not be there  i n  order t o  show t h a t  men have r i gh t s ;  it is  enough t h a t  men ac t ,  

f o r  t he  ( se l f - in te res ted)  sentiments implici t  i n  t h a t  action w i l l  be suf f ic ien t  - 
t o  allow a demonstration of t h e  existence of r i gh t s  t o  proceed. 

'cf. "IOPR," pp. 51-52. 2 ~ ~ M R  T I  , p. 21; "BSA," p. 239. 

3cfm pp. 21-22. ' a i d . ,  p. 21. 

5 t ' ~ ~ ~ , w  p. 260. The pa r t  of t he  argument thus f a r  outlined vill be 
found most f u l l y  discussed i n  "XSA." 



That demonstration moves t o  t h e  external  standpoint and 

i s tence  of r i g h t s  proper through t h e  general izat ion involved i n  

t o  t he  ex- 

t he  p r inc ip le  

of un iversa l i zab i l i ty .  Let me quote Gewirth a t  some length here:  

. . . given t he  zgent ' s  claim t h a t  he has a  r i g h t  t o  freedom and basic  
well-being, he  i s  l og i ca l l y  committed t o  a  general izat ion of t h i s  r igh t -  
claim t o  all prospective agents and hence t o  a l l  persons. To see t h i s  
we must note t h a t  every right-claim i s  made on behalf of some person o r  
group with an a t  l e a s t  impl ic i t  recognition of the  descr ipt ion or  su f f i -  
c i en t  reason which i s  held t o  ground the  r i gh t .  This descr ipt ion o r  suf- 
f i c i e n t  reason nay be qu i t e  general o r  qu i t e  p a r t i c u l a r ,  but  i n  any case 
t h e  person vho claims some r i g h t  must admit, on pain of  contradic t ion,  
t h a t  t h i s  r i gh t  a l so  belongs t o  any other  person t o  whom t h a t  descr ipt ion 
o r  reason appl ies .  This necess i ty  i s  an exemplification of  t he  l og i ca l  
p r inc ip le  of un ive r s a l i z ab i l i t y , l  

Z which pr inc ip le  Gewirth gees on t o  s p e l l  out.  The c ruc i a l  question a t  t h i s  

po in t ,  however, concerns t h e  descr ipt ion o r  su f f i c i en t  reason which the  agent 

adduces a s  dec i s ive ly  re levan t  t o  h i s  claim. I s  he f r e e  t o  choose whatever 

descr ipt ion he l i k e s ,  however narrow or  a rb i t ra ry?  I f  so ,  then t he  introduc- 

t i o n  of un ive r s a l i z ab i l i t y  amounts simply t o  the  in t roduct ion of a  p r inc ip le  

of f o r m 1  ju s t i c e  ( e -g . ,  " t r e a t  s imi la r  cases s im i l a r l y " ) ,  with no indicat ion 

as t o  what pa r t i cu l a r s  ( including perhaps immoral ones) t o  un iversa l i ze  over. 3  

Gewirth has addressed a  number of arguments t o  t h i s  po in t ,  all aimed 

a t  el iminating t h e  a r b i t r a r y  or  contingent. They amount t o  showing t h a t  the  

substantive e l a e n t  of universal izat ion i s  provided by t he  e a r l i e r  p a r t s  of  

t he  argument r e l a t i n g  t o  the  generic fea tu res  of  act ion.  Let me b r i e f l y  c i t e  

but one of  these  arguments: 

. . . t h e  agent l og i ca l l y  must adduce only a  ce r ta in  descr ipt ion o r  su f f i -  
c i en t  reason a s  the  ground of h i s  claim t h a t  he has a  r i g h t  t o  fr-d 
bas ic  well-behg. l 'nis description o r  su f f i c i en t  reason is  t h a t  he is a - 

l " ~ ~ ~ ~ , n  p. 54. 

2 " ~ f  some pred ica te  P belongs t o  some subject  
property Q (where t h e  'because' i s  t h a t  of su f f i c i en t  
then P m u s t  a l so  belong t o  al l  other  subjects  51, S2, ... Sn which have Q. I f  
one denies t h i s  inp l ica t ion  i n  t he  case of some ind iv idua l ,  such as S1, which 
has Q, then one con t rad ic t s  oneself ,  f o r  i n  saying t h a t  P belongs t o  S because 
S has Q one implies t h a t  all Q i s  P ,  but i n  denying t h i s  i n  t h e  case of S1, 
which has  Q, one says t h a t  some Q i s  not P." 

3 ~ f .  "GP" where Gewirth discusses Marcus G. S inger ' s  Generalization i n  
Ethics (Hew York: h o p ? ,  1961); a l so  "NTU," "CCE," "CCC," "JET," and "MR," 
each of  which has lengthy discussions of  universal izat ion.  



prospective agent who has purposes he wants t o  
a d h c e s  anything l e s s  general  than t h i s  a s  h i s  
descr ipt ion,  then,  by t h e  preceding argument, 
t r a d i c t  himself. l 

For the  question can be put t o  him whether , j ; fbe  

narrower descr ipt ion,  he would s t i l l  claim &ede r i gh t s .  I f  he answers yes ,  

then t h e  j u s t i f i c a t o r y  reason i s  broader than he has claimed. But i f  he  

answers no, then he can be shown t o  contradic t  himself with regard to t h e  

generic fea tu res  of act ion,  f o r  a s  has been demonstrated, these  generic 

claims a r e  necessar i ly  involved i n  a l l  action.  Thus "the descr ipt ion o r  suf- - 
f i c i e n t  reason f o r  which he claims m i g h t s  i s  not anything l e s s  general  

than t h a t  he i s  a prospective agent who has purposes he wants t o  f u l f i l l .  11 2 

From t h i s  appl icat ion of the  p r inc ip le  of un iversa l i zab i l i ty  t o  t h e  

descr ipt ion t h a t  necessar i ly  appl ies  t o  every agent we get the  generaliza- 

t i o n  t h a t  "all prospective agents who have purposes they want t o  f u l f i l l ,  and 

hence "1 persons,  have t he  r i g h t s  of freedom and basic  well-being.'" I f  

agent denies t h i s  general izat ion then he contradic ts  himself ,  f o r  he denies 

/ the  implications of h i s  own claims. Thus 

. . . by v i r t u e  of accepting the  statement "I have a r i gh t  t o  freedom an< 
basic  well-being" [and t h i s  acceptance i s  l og i ca l l y  implied i n  purposive b~@- 
act ion] ,  the  r a t i o n a l  agent must a l so  accept "I have these  r i g h t s  f q  t h e  
s u f f i c i e n t  reason t h a t  I am a prospective purposive agent," and hence 
" A l l  p h s p e m v e  purposive agents have a r i gh t  t o  freedom and basic well- 
being. "4 

In  v i r t u e  of t h e  inescapabi l i ty  of the  realm of ac t ion ,  then,  and t h e  l o g i c a l  L/ 
implications of t ha t  act ion,  every ra t iona l  agent must accept t he  exis tence 

of t h e  most bas ic  equal r i g h t s  of act ion a s  implied by t he  PGC. I f  he denies 

t h i s ,  he con t rad ic t s  himself. 

This completes, then,  t he  ou t l ine  of Gevirth 's  argument. Although 

only the  bares t  sketch has been s e t  f o r t h  here,  I hope t o  have included enough 

t o  ind ica te  how moral r i g h t s  can be shown t o  ex i s t .  I n  pa r t i cu l a r ,  I hope it 

is  c l e a r  t h a t  Gevirth 's  arguments s a t i s f y  t h e  formal cons t ra in t s  developed i n  

chapter 2, sect ion 8 and i n  section 1 above. F i r s t ,  these  r i g h t s  a r e  j u s t i -  

f i e d  by c r i t e r i a  of t h e  same kind: i .e . ,  t h e  j u s t i f i c a to ry  c r i t e r i a  are 

l ~ ~ o ~ ~ , n  p. 55. 2 ~ i d .  

3 ~ i d . ,  p. 56.  bid. 



thenselves moral insofar  a s  they t r e a t  t h e  most basic  subject  matter of 

morality--human action--and insofar  a s  t he  judgments they e n t a i l  ( t o  be 

spel led out shor t ly )  a r e  moral judgments i n  exhibi t ing t he  i n t e r r e l a t ed  

charac te r i s t i cs  of being nora l  ( i n  t h e  sense of taking pos i t ive  account of 

the  i n t e r e s t s  of other  persons a s  well as  t he  agent) ,  p resc r ip t ive ,  egal i -  
I t a r i an ,  determinate, and categor ical .  A t  the  same time these  j u s t i f i c a t o r y  

c r i t e r i a  do not depend ul t imately  upon some contingent o r  a r b i t r a r y  value- 

system o r  some "moral point  of view" which need not be accepted; r a t he r ,  

they proceed from ce r t a i n  fea tu res  of t he  world, fea tu res  i n t eg ra l  t o  the  

subject  mat ter  of morali ty itself--human action.  Thus t h e  acceptance com- 

pel led depends ul t imately  not upon such nora l  foundztions--e.g., p a r t i cu l a r  

value systems--as would beg t h e  question,  but upon r a t i ona l  foundations, and 

i n  pa r t i cu l a r  upon t he  r a t i ona l  requirement of consistency. Second, t h e  

j u s t i f i c a to ry  c r i t e r i a  s a t i s f y  t h e  two conditions e a r l i e r  s e t  f o r  such c r i -  

t e r i a :  the  argunents i n  t h e i r  en t i r e t y  a r e  su f f i c i en t  t o  imply t h e  t r u t h  o f  

t h e  justificandum, "A has a  11iora1 r i g h t  t o  freedom and basic well-being"-- 

t he  r a t i ona l  requirement; and these  c r i t e r i a  obtain  i n  t h e  sense t h a t  t h e  

j u s t i f i c a to ry  reason a t  t h e  bottom of t h e  argument, "I am a  prospective pur- 

posive agent," i s  true--the empirical requirement. F ina l ly ,  j u s t  a s  t he  

argument i s  not c i r cu l a r ,  ne i ther  is  there  an i n f i n i t e  regress  i n  j u s t i f i c a -  

t i ons ;  i .e . ,  t h e  c r i t e r i o n  ( taking t h e  e n t i r e  argument a s  a s ing le  c r i t e r i o n )  

is an "ultimate" one. It i s  ult imate i n  t he  sense noted above, v iz . ,  it does 

not depend f o r  i t s  j u s t i f i c a t i o n  upon appeal t o  a  fu r ther  moral c r i t e r i o n  bu t  

ins tead upon an appeal t o  general  p r inc ip les  of reason, and in pa r t i cu l a r  t h e  

requirement of consistency.2 Moreover, it is ul t imate  i n  t h e  sense t h a t  it 

serves t o  j u s t i f y  t h e  more spec i f i c  moral, l ega l ,  and other  p r inc ip les  and 

r i gh t s  t o  flow from it. It i s  this i s sue ,  the  in te rpre ta t ion  of t he  PGC, t o  

which we now turn .  

'Ibid. ,IIpp. 35-36, 59-61. (For fu r ther  discussions of "moraln cf. 
% L G , ~ ~  p. 109; O P L M , ~ ~  pp. 64-65; "MR," p. 6 . )  

2 ' 1 ~ ~ ~ ~ , "  p. 56. On t he  place of reason i n  e t h i c s  cf. generally %F?." 

For f u r t he r  a p r i o r i  (formal and mater ia l )  and a  pos te r io r i  j u s t i f i c a t i o n s  o f  
t h e  PGC see  "CCE," pp. 29bff.; "JEJ," p. 340; "MR," pp. 26ff. 



3. Rights f o r  Whon? 

Two questions from t h e  l a s t  chapter awaited t he  above arguments before 

they could be more f u l l y  developed: who nay be sa id  t o  hold r i g h t s ,  and who 

may be sa id  t o  hold obl igat ions? The second of these  w i l l  be addressed 

throughout t h e  remainder of t h i s  chapter;  c e r t a i n  i s sues  pecul iar  t o  t h e  f i r s t  

question w i l l  be discussed here. 

Gewirth has shown t h a t  moral r i g h t s  e x i s t ,  but apar t  from having 

argued t h a t  t he  PGC i s  an ega l i t a r i an  p r inc ip le ,  he has s a id  r a t h e r  l i t t l e  

about t h e  extension of t h e  c l a s s  of right-holders. Yet t h e  conclusion t h a t  

r i g h t s  belong t o  " a l l  prospective purposive agentsM inv i t e s  many questions of 

in te rpre ta t ion .  Immediately following t h i s  conclusion Gewirth adds :  he 

r a t i o n a l  agent mst there fore  advocate o r  endorse these  r i g h t s  f o r  all other  
I 1 1  persons [emphasis added]. . . . Is "all prospective purposive agents" t o  

be understood as  coextensive x t t h  "all other  persons"? (Gewirth says very 

l i t t l e  about t he  force  of "prospective."2) Elsewhere, i n  h i s  most e x p l i c i t  

'discussion of t h e  question,  he argues: 

To be  a prospective agent it is  necessary and s u f f i c i e n t  t h a t  one be ab le  
t o  operate  vo lun ta r i ly  and purposively, choosing o r  i n i t i a t i n g  and con- 
t r o l l i n g  one's conduct i n  t he  l i g h t  of one's  purposes, and deciding on o r  
making f o r  oneself  t h e  various spec i f i c  r u l e s  on vhich one a c t s  i n  t h e  
many circunstances of l i f e .  Hence, animals, chi ldren,  and feeble-minded 
persons a r e  i n  varying degrees and on d i f f e r en t  grounds excluded from the  
c l a s s  of prospective agents. But any more r e s t r i c t i v e  qua l i f i c a t i ons  
vould go beyond t he  general  c r i t e r i a  marked out by t he  generic f e a tu r e s  
of agency .3 

We can apprecia te  Gewirth's concern, evidenced i n  t h i s  l a s t  sentence, t o  show 

t h a t  r i gh t s  a r e  broadly based and hence t h a t  var ious  e l i t i s t  doctr ines  a r e  

untenable. But t o  ground r i g h t s  i n  agency and t o  e x p l i c i t l y  exclude animals, 

children,  and feeble-minded persons from t h e  c l a s s  of even prospective agents 

r a i s e s  immediately t h e  question,  do they have r i gh t s ?  Now t o  be sure ,  Gewirth 

2 ~ f .  ib id . ;  a l so  %R,"  pp. 24-25. What he does say,  i n  f a c t ,  has  
nothing t o  do v i t h  t h e  question a t  hand; r a t he r ,  t h e  term is used t o  ensure, 
anong o ther  th ings ,  t h a t  purposes a r e  described gener ica l ly  and not spec i f i -  
ca l ly .  (But see  p. 112, n. 1 below. ) 

3 1 1 , ~  I, p. 338; cf .  "cCE," p. 291 and "14R," p. 30. 



has not claimed t h a t  only prospective agents have r i g h t s ;  bu t  by der iving 

r i g h t s  from agency, t h e  necessary conditions of which a r e  voluntar iness  and 

purposiveness, he has s i gn i f i c an t l y  l imited t he  c l a s s  o f  prospective agents,  

suggesting e i t h e r  t h a t  animals, ch i ld ren ,  and feeble-ninded persons do no t  

have r i g h t s  o r  t h a t  those r i g h t s  they might have a r e  grounded i n  something 

other  than agency (which argument has not  been forthcoming). H i s  category 

of r ight-holders,  i n  sho r t ,  resembles Hart's "adult  human beings capable of  

choice." 

The d i f f i c u l t y  Gevirth i s  facing here ,  of course,  involves an ap- 

parent inverse r e l a t i on  between t h e  s t rength and t h e  breadth of arguments f o r  

r i gh t s .  He i s  understandably concerned t o  ground r i g h t s  i n  something more 

s o l i d  than pos i t ive  laws, soc i a l  convention, o r  even t h e  "human digni ty"  of 

many t r a d i t i o n a l  doctrines; '  fo r  t h e  j u s t i f i c a to ry  fo rce  of such arguments i s  

v i t i a t e d  by well-known objections. Moreover, he does not  want t o  undermine 

those r i g h t s  t h e  existence of which he can prove ( i t  i s  d i f f i c u l t  enough t o  

prove t h e  exis tence of r i g h t s )  by weakening t h e i r  foundation i n  o rder  t o  

expand t h e  c l a s s  of r ight-holders.  But i n  f inding a more s o l i d ,  empirically 

d i scern ib le  b a s i s  f o r  rights--"the conviction necessa r i ly  held by every human 

agent t h a t  he has a r i gh t  t o  perform h i s  ac t ions  by v i r t u e  of h i s  having pur- 

poses and pursuing =oodsv3--he seems t o  suggest t h a t  those not possessing 

t h i s  a t t r i b u t e  have no r i gh t s .  

Others have been l e s s  re luc tan t  t o  extend t h e  c l a s s  of  right-holders. 

Rawls, f o r  example, grounds equal r i g h t s  i n  t h e  na tu r a l  capacity f o r  being a 

moral personal i ty ,  by vhich he means a capacity f o r  both a conception of one's 

good and a sense of jus t ice .4  I n  t r e a t i n g  t h i s  qua l i t y  a s  a s u f f i c i e n t ,  though 

l w ~ ~ ~ , l l  p. 260; cf .  l l ~ P m , w  p. 65. 

2"NSA," p. 260; "OPLN," p. 65; c f .  general ly  "MR." 

4Johu Rawls, A Theory of J u s t i c e  (Cambridge: tlarvard Univers i ty  Press,  
1971), p. 505. The p o s s i b i l i t y  that an unequal na tura l  d i s t r i b u t i o n  of  t h i s  
capacity might lead t o  an unequal d i s t r i bu t i on  of r i g h t s  is handled by a "range 
property1' device ( cf . p . 508). 



I 
perhaps not a necessary condition, he leaves open t h e  question of our du t i e s  

toward (and possibly the  cor re la t ive  r i g h t s  o f )  animals and the r e s t  of na- 

ture.:! But he i s  c l ea r  i n  construing t h i s  qua l i ty  a s  a capacity_, "whether o r  

not it i s  y e t  developed"; thus " infants  and children a r e  thought t o  have 

basic rights. l t3 In  t h e  end, hovever, Ravls admits t h a t  "none of t h i s  i s  

l i t e r a l l y  argument," t h a t  he has "not s e t  out t he  premises from vhich t h i s  

conclusion f ollovs. 1,4 

Nozick has pressed these i s sues  even fu r the r ,  r a i s i ng  sub t le  and dis-  

turbing questions about t he  foundatioss of moral r i g h t s  a s  these may car ry  

implications f o r  our behavior tovard nonhuan animals.5 But while h i s  con- 

s iderat ions  a r e  m y  and diverse ,  he too s e t s  f o r th  no f i n a l  argument. In- 

s tead,  he conjectures t ha t  the answer t o  t he  quest ioc,  vhat a r e  r i g h t s  based 

. . . is  connected v i t h  t he  e lusive and d i f f i c u l t  notion: t h e  meaning of 
l i f e .  A person's shaping h i s  l i f e  i n  accordance with some overa l l  p lan 
i s  h i s  vay of giving meaning t o  h i s  l i f e ;  only a being v i t h  the  capacity 
t o  so shape h i s  l i f e  can have or  s t r i v e  f o r  meaningful l i f e . 6  

But a s  Nozick is  t h e  f i r s t  t o  grant ,  t h i s  conjecture ge t s  us very l i t t l e  ways 

i n  ansvering t he  d i f f i c u l t  questions. 

I want now t o  drav some of t h i s  together i n  m y  own attempt t o  c l a r i f y  

t he  issue.  The conclusions t o  be forthcoming v i l l  no t ,  however, be advanced 

v i t h  anything l i k e  t he  surety  t h a t  gives comfort. Questions about t h e  r i g h t s  

of t h e  mentally o r  physically defective,  t he  dying, fe tuses ,  animals, and all 

of the  r e s t  of nature a r e  among the  most profoundly d i f f i c u l t  we have t o  face;  

even the terms i n  which ve couch then--voluntariness, in ten t ion ,  meaning-are 

used uncertainly.  Perhaps science w i l l  one day help u s  t o  b e t t e r  phrase these 

questions; a t  present ve all too of ten have d i f f i c u l t y  i n  even the  ordinary 

cases. 

Two preliminary po in t s  should be made. F i r s t ,  given t ha t  t he  theory 

being developed here  a i m s  a t  consistency it cannot, again, a l l o v  f o r  the  ex- 

i s tence  of conf l ic t ing  r i gh t s .  But the  question before us--hov f a r  ( i n  t h e  

'Ibid., pp. 505-6. 21bia., p. 512. 

31bid. , p. 509.  bid. 
5 ~ o z i c k ,  Anarchy, S t a t e ,  and Utopia, pp. 35-51. 'Ibid., p. 50. 



world) do t he  charac te r i s t i cs  which give r i s e  t o  r i g h t s  extend--does not 

r e a l l y  involve t h e  i s sue  of consistency, a s  is of ten  thought. Once t h e  ex- 

tension of t he  ba s i s  of r i gh t s  i s  determined, t h a t  i s ,  many "conf l ic t s  of 

r ights" (e.g. ,  between a mother and a f e t u s )  can be shorn t o  be spurious, 

f o r  one of t he  claims w i l l  be unwarraded and hence t h e  corresponding r igh t  

w i l l  not ex i s t .  (Indeed, it is important t o  be c l ea r  on the  question j u s t  

because we want t o  avoid--or be able  t o  work our way through--such apparent 

conf l ic t s . )  This point w i l l  be expanded upon when the  rest of  t he  theory i s  

worked out .  Which leads  t o  t he  second preliminary rennrk: it should be re- 

membered t h a t  a t  t h i s  stage we axe s t i l l  ta lk ing  only about t he  gener ical ly  

described r i g h t s  t o  flow from the PGC. What pa r t i cu l a r  r i g h t s  these m a y  en- 

t a i l  and what f u r the r  r i gh t s  t h e i r  exercise may give r i s e  t o  v i l l  be l e f t  

f o r  l a t e r .  

Each of t h e  above mentioned views loca tes  important aspects of t he  

question, t o  be sure.  Only Gewirth, hovever, has given anything l i k e  a 

reasoned argument fo r  s e t t l i n g  upon t h e  c l a s s  of right-holders he appears t o  

have s e t t l e d  upon ( fo r  again, h i s  conclusion on t h e  matter i s  l e s s  than cer- 

t a i n . )  But the  i n t u i t i v e  d i f f i c u l t y  with h i s  argument i s  i ts disquiet ing 

l imi ta t ion  upon t h e  extension of the  c lass .  Is it necessary f o r  being a 

prospective purposive agent t h a t  one be able t o  ac t  voluntar i ly  and p u r p -  

s ive ly ,  thereby ( imp l i c i t l y )  making t h e  claims t h a t  give r i s e  t o  r igh ts?  

What force should be given t o  the  term "prospective"? (And don't some 

animals a c t  purposively--I leave as ide in ten t iona l ly  and voluntarily--in a 

way some humans do not? Indeed, a t  a ce r ta in  s tage of development o r  under 

cer ta in  circumstances human behavior appears t o  exhibi t  these  q u a l i t i e s  much 

l e s s  than the  behavior of some animals.) 

How of  course w e  can s t i p u l a t e  t h e  l imi ta t ions  upon these  cen t r a l  

terms, and in  the  end we may have t o ;  but we want them a s  much as  possible  

t o  r e f l e c t  t h e  ac tua l  world, draving l i n e s  where t h e  l i n e s  of t h e  world i n  

f a c t  are .  (only so w i l l  t h e  p ic ture  drawn be "natural.") "Prospective" i s  

a w r d  with some f ac tua l  content ( s o  too v i t h  "voluntaryN and "purposive"): 

it s ign i f i e s  a fu tu r e  possibi l i ty .1  We have no d i f f i c u l t y  understanding 

''The only warrant for  t h i s  in te rpre ta t ion  t h a t  I have been able  t o  
loca te  i n  Gewirthls w r k s  i s  i n  "CCE," p. 292, where he speaks of rec ip ien ts  
a s  "potential" agents. 



t ha t  a sleeping m a n  i s  a prospective purposive agent. Is it any d i f f e r en t  

with an i n f an t ,  or  a fe tus?  O r  even with an apparently permanently inca- 

paci ta ted individual ( they on occasion recover)? 

The question a r i s e s ,  hovever, jus t  what t h e  force of "prospective" i s  

i n  these cases,  jus t  how t h i s  qua l i ty  works. We can understand hov it i s  t ha t  

occurrent claims, by v i r t ue  of t h e i r  grounds and the  implications of those 

grounds, give r i s e  t o  r igh ts .  And we can understand how even t h e  impl ic i t  

claims t h a t  Gewirth has shown t o  be i n t eg ra l  t o  action do t he  sane. But vhat 

i s  there  about t h i s  "future pos s ib i l i t y "  t h a t  enables it t o  produce the same 

r e s u l t ?  How i s  it t h a t  "prospective" can be fleshed out  v i t h i n  t he  context of 

Gewirth's theory t o  give us  sorething more substantive than t h e  "capacity" 

t h a t  Rawls and Nozick invoke? '&y, f o r  example, can ' t  we k i l l  someone i n  h i s  

s leep (when presumably he i s n ' t  claiming) or  take the  property of a r i c h  man 

tha t  h e ' l l  never knov has been taken (and hence never make a claim t o ) ?  What 

i s  t he  bas i s  of t he  r i gh t  t h a t  in fan t ic ide  and abortion v io la te?  Ghy a r e  

there  r i gh t s ,  t h a t  is, i n  t he  q p a r e n t  absence of a t  l e a s t  impl ic i t  claims t o  

t h a t  e f f ec t ?  

The answer, I expect, t u rn s  upon sone complex notion of vhat it is t o  

be a person, about which I vant t o  say only a l i t t l e .  It is an unduly primi- 

t i v e  conception of t he  person t h a t  has our r i gh t s  depend upon our continually 

making claims, terminating with t h e  termination of every d i s c r e t e  a c t  of 

claiming. "~e r sona l i t y "  e x i s t s  over time and over d i f f e r en t  mental s ta tes .  

Moreover, cur claims themselves range over time. I suggest, i n  f a c t ,  t h a t  t he  

notion of impl ic i t ly  claiming is much r icher  than may at f i r s t  appear. I s n ' t  

t he  sleeping m a n ,  by h i s  action of sleeping, impl ic i t ly  claiming t h e  r i g h t  t o  

be l e f t  alone? And doesn't t he  ac &of owning (vhich surely  ranges over time) (3 
imply t he  continuous claim t h a t  others  respect  t h a t  ovnership, vhether o r  not 

the  claim is  occurrently being nade? Perhaps t h i s  i s  vhat Hozick is  ge t t ing  

Jt?, 

at i n  conjecturing t h a t  a t  t h e  bottom of r i g h t s  i s  some such idea  as "the 

meaning of l i f e , "  o r  "a person's shaping h i s  l i f e  i n  accordance v i t h  some 

overa l l  plan." For only i f  t he  claiming t h a t  underpins r i g h t s  i s  understood 

b r o m y  enough w i l l  a person be ab le  t o  achieve that continuity vhich is  t he  

very essence of shaping, of planning, of giving meaning. It i s  surely  not in- 

consis tent ,  indeed there  is  every reason t o  bel ieve t h a t  it is required t h a t  

claiming be understood a s  beginning from the  beginning and as extending even 
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beyond the time tha t  occurrent claiming i s  no longer possible.1 Thus whether 

the claiming i s  e x p l i c i t ,  o r  i ~ p l i c i t  i n  act ion,  or  even implici t  by v i r tue  

of the  l a t en t  a b i l i t y  of in fan ts  o r  fe tuses  o r  incapacitated individuals t o  

ac t  voluntarily or  purposively, it i s  su f f i c i en t ,  I submit, t o  generate 

r ights .  The a l t e rna t ive  i s  a conception of the person too primitive t o  be 

accurate--or in te res t ing .  

Bov I ani not unnindful t h a t  t he  conclusions I am here advancing would 

be be t t e r  supported by a nuch f u l l e r  discussion of what it i s  t o  be a person, 

vhich is  qui te  beyond ny present scope. I do believe, however, t ha t  t he  above 

out l ine  is  i n  the  r i gh t  d i rec t ion  (and l e t  us remenber t h a t  the  d i f f i c u l t i e s  

pertain t o  Only a s n a l l  c l a s s  of "prospective" right-holders).  A l l  t he  same, 

it vould be v e l l  t o  consider b r i e f ly  a somevhat d i f fe ren t  resolut ion of t h e  

problem, one tha t  appears t o  be consistent with the  nonconsequentialist ap- 

proach being taken here. I t  night be urged t h a t  the  f a c t u d  bas i s  o f  r i gh t s  

be t rea ted  not absolutely but a s  a matter of degree. ( ~ e w i r t h ' s  mention of  

"varying degrees and d i f fe ren t  grounds" suggests t h i s  approach.) Thus while 

infants  and fetuses  have r i gh t s  on t h i s  viev, they a re  "we&er," owing t o  t h e  

re la t ive ly  veaker gromds from which they a r e  generated. I f  ve ge t  r i g h t s  f o r  

infants  and fetuses  only by broadly understanding t h e  claiming tha t  i s  t h e i r  

base, perhaps ve should t r e a t  t ha t  base as  a continuum. There vould thus be 

times when the r e l a t i ve ly  stronger claims of ordinary adul t s  could override 

these weaker i a t e n t  o r  even implici t  claims. This resolut ion vould of course 

al lov for  confl ic t ing r i gh t s ,  except t ha t  here the  adjudication of t he  con- 

f l i c t  vould turn not upon consequences but upon the  r e l a t i v e  s t rengths  of  t he  

claims, as  grounded i n  fac t .  

This approach r a i s e s  a number of problems. Qui te  apar t  from i ts  al- 

loving for  t he  generation of conflicts-albeit ,  soluble without reference t o  

consequences--it sneaks in ,  through the front door as it were, a cen t ra l  d i f -  

f i cu l ty  of consequentialism: the  problem of interpersonal comparisons of . 
u t i l i t y  i s  nov t h e  problem of i n t w  comparisons of c--capacity, 

Y - 
While t h i s  may appear t o  be a l e s s  reca lc i t ran t  ba s i s  fo r  comparison, I sug- 

gest it i s  fraught v i t h  d i f f i c u l t i e s .  (1s the capacity of a ch i ld  t o  make 

claims grea te r  than t h a t  of a sleeping adult? Surely t h e  mother's mature 

 oderat rate lamentation is the  r i gh t  of the dead." Sbalrespeare 
A l l 1  s Well That h d s  ;;ell 1.1.64. 



claiming a b i l i t y  generates a s t ronger  r i g h t  than the  immature a b i l i t y  of t h e  

fe tus .  But i s  t h i s  d i spa r i t y  o f f s e t  by t h e  di f ferences  i n  t h e  objects  

claimed--life versus convenience?) Moreover, t h i s  approach tends t o  under- 

mine t he  very idea  of a r i gh t ;  f o r  t h e  conception of a r i gh t  a s  a pr incipled 
/' 

constra int  on behavior, overridable only i n  extrene cases and then i n  vays - 
t h a t  give recognition t o  t h e  r i gh t  ( eSg . ,  by providing conpensation fo r  t h e  / 

' ~ h e s e  remarks suggest a possible  so lu t ion  t o  one of t h e  excrucia t ingly 
d i f f i c u l t  problems i n  medical ethics--what t o  do with fe tuses  (and perhaps new- 
borns) known t o  be severelx  defective.  Abortion (and perhaps even in fan t ic ide)  
would seem t o  be permissible i f  it i s  c l ea r l y  'mown t h a t  t h e  f e tu s  ( o r  newborn) 

infringement), i s  now reduced t o  a matter of degree, not of kind. We could 

as  v e l l  ca r ry  t h i s  approach a l l  t he  way, allowing dif ferences  i n  t h e  capacity 

fo r  mzking even e x p l i c i t  claims t o  determine t he  ordering and existence of 

r igh t s .  I suggest ,  i n  sho r t ,  t h a t  the  r e a l i z a t i on  t h a t  t h e  grounds vhich 

generate r i g h t s  may vary (along some dimensions) f ron  person t o  person and 

f ron time t o  t i n e  v i t h i n  each person's l i f e  is  not  an argument f o r  a concep- 

t i o n  of r i g h t s  ( a s  "weaker" and "stronger") t h a t  would tend t o  undermine t h e  

root  idea  i t s e l f .  Rights a r e  generated by minimally su f f i c i en t  f a c to r s  1 P / 
t h e  vor ld  which, when they a r e  present ,  change t he  nioral world by imposmg A' 
cons t ra in t s  on t he  way people may behave. 

The l a s t  kind of case mentioned ear l ier- - the  apparently permanently 

incapaci ta ted individual  ( i - e . ,  one who i s  a l toge ther  unable t o  a c t ,  e i t h e r  

vo lun ta r i ly  o r  purposively)--is v i thout  question t h e  most d i f f i c u l t .  For i f  

we take  t h e  need fo r  a fac tua l  bas i s  f o r  r i g h t s  se r ious ly ,  and agree t h a t  

Gevirth has located i t ,  t h i s  kind of case s t r e t che s  t h a t  ba s i s  t o  t he  l i m i t .  

It is  here ,  I bel ieve,  where t h e  force  of  "prospective" i s  weakest, t h a t  we 

have t o  defer  t o  a presumption: i n  t h e  absence 0,9 t h e  appropriate kind of 

c e r t a i n ty  ( t h e  d e t a i l s  of vhich may have t o  be detezmined ul t imately  on a 

case-by-case ba s i s ) ,  t h e  benef i t  of do-dbt r e s t s  with t he  incapacitated indi-  

vidual and against  any would-be r i g h t s  violat.or. And even when t h e  presump- 

t i o n  i s  overridden, we a r e  not then f r e e  t o  do whatever ve want with t h e  

individual:  it may be t h a t  ve  a r e  allowed only t o  "pul l  t h e  plug." It is  

d i f f i c u l t ,  hovever, t o  press  these  i s sues  in a general  vay, f o r  cases of t h i s  

so r t  vary g r ea t l y ,  turning heavily upon the  pa r t i cu l a r  circumstances surround- 

ing them. 
1 



The examples i n  which "prospective1' i s  determinative serve too t o  

r a i s e  the point tha t  there  =e occasions when the  content of claims has t o  be 

gotten a t  "constructively," owing t o  t he  inab i l i t y  of the right-holder t o  him- 

se l f  make the claim expl ic i t ly .  Thus i n  at tenpt ing t o  determine what the in- 

dividual would claim were he able t o  do so, we cocstruct the claim, much as 
I implicit  re lat ionships a re  sometimes constructed i n  law: not unexpectedly, 

t h i s  i s  one of the  most d i f f i c u l t  issues v i t h  which a theory of r igh ts  must 

contend. Further elaboration of t h e  problem should therefore await a general 

discussion of interpretat ion.  It should be noted here, however, tha t  the  need 

t o  so construct these claims is  no objection t o  t he i r  existence, anymore than 

the  need t o  f l e sh  out a l ega l  re la t ionship  i s  any objection t o  i t s  existence. 

Thus two senses of "construct" nust be distinguished: in  one a relat ionship 

(o r  r i gh t )  i s  "found," where none exis ted before; i n  the  other  the relat ion-  

ship (or  r i gh t )  i s  merely made exp l i c i t ,  o r  fleshed out.  It i s  the second - 
sense tha t  i s  being noted here,  fo r  the ccntent c? the  c h i n  i s  t o  be d is t in-  

guished from the grounds t h a t  give r i s e  t o  it. 

Turning now t o  the case of  animals, t he  emphasis of the  question seems 

t o  s h i f t  somewhat, from "prospective" t o  "voluntary" and "purposive." Whereas 

v i th  humans the  ( a t  l e a s t  prospective) existence of voluntariness and purposive- 

ness i s  l i t t l e  i n  doubt ( i - e . ,  t h e  force  of "prospective" i s  determinative), 

v i th  animals the question i s  whether these terms can be used a t  all i n  charac- 

te r iz ing  t h e i r  behavior. I leave aside "voluntary" because the  problems sur- 

rounding the use of t h i s  notion, even i n  t he  case of humans, a r e  often not 

c lear .  That animal behavior i s  purposive, however, seems l i t t l e  i n  doubt. A t  

the  sane time, we have t o  ask i n  t h i s  context what t h e  nature of t h i s  purposive- 

ness is. Is it the kind from which right-claims a re  implici t ly  generated, by 

the  process of choosing among a l te rna t ives ,  fo r  jus t i fy ing  reasons? Our present - 
w i l l  never be a right-claiming and hence a right-bearing individual. There are 
cases, t h a t  i s ,  i n  which t h e  t e r n  "person" is dubiously applied. Bet again, 
the slippery slope must be avoided by a very strong presumption. 

This is an example of how a theory based upon the way the  world is  may 
d i f f e r  i n  i t s  conclusions from one based upon more metaphysical doctrines. 

lM,y use of "constructn here and folloving is not intended t o  r e f l e c t  
exactly i t s  use i n  l ega l  contexts. 



understanding of t he  Sehavior of even t he  higher animals suggests not .  It i s  

a h o s t  ce r ta in ,  moreover, t h a t  t h e  fu r t he r  s teps  of universal izat ion and gen- 

e r a l i z a t i on  a r e  beyond t he  capac i t i es  of animals. Nor is  it l i k e l y  t h a t  

"prospective" w i l l  be useful here, except i n  t h e  context of evolution,  which 

i s  too renote f o r  t h e  question a t  hand. The absence of these  capac i t i es ,  i n  

shor t ,  does not seem t o  allow f o r  anything l i k e  right-claims t o  be generated, 

and these  claims a r e  necessary f o r  t he r e  being r i gh t s .  
1 

No doubt all of t h i s  is implied i n  Rawls' c r i t e r i o n  of having a ca- 

paci ty  f o r  being a moral personal i ty .  But whereas Rawls speaks simply of 

equal j u s t i c e  being "owed t o  those who have t h e  capacity," of t h e i r  being 

thereby "en t i t l ed  to" equal j u s t i c e ,  Gewirth has plumbed t h e  depths of t h i s  

qua l i ty ,  determining both its cons t i tu t ive  fea tu res  and t h e  manner i n  which 

these  give r i s e  t o  equal r i gh t s .  I n  binding morali ty up with reason and work- 

ing out t h e  d e t a i l s  of t h i s  re la t ionsh ip  he appears t o  have given substance t o  

t h i s  t r a i i i t i c za l  grmnd for  dis t inguishing moral creatures  f r m  nomioral ones. 

Iione of t h i s  is  t o  argue, o f  course, t h a t  we may do anything we l i k e  

t o  animals. Perhaps t he  cons t ra in t s  upon our behavior der ive  from t h e  r i g h t s  

of others  t o  be f r e e  from ce r t a i n  painful  experiences, such a s  those t h a t  com- 

monly occur when animals a r e  to r tu red .  3ut suppose these  other  s ens i t i ve  in- 

dividuals  were simply i so la ted  ( i n  both mind and body) from those experiences, 

taken out  of the  laboratory,  say: would we then be f r e e  t o  proceed with  t h e  

to r tu re?  Don't t he  cons t ra in t s  have t o  a r i s e ,  t h a t  i s ,  from ce r t a i n  fea tu res  

of t h e  animals themselves? Cer ta inly  animals have q u a l i t i e s  t h a t  simulate t h e  

q u a l i t i e s  i n  humans t h a t  give r i s e  t o  r i gh t s .  Is t h a t  simulation adequate t o  

generate cons t ra in t s  i n  u,c? Suppose we were devoid of t h e  appropriate sen t i -  

ments: can it be shown r a t i ona l l y  t h a t  we must a c t  i n  c e r t a i n  ways toward 

animals, on pain of self-contradiction? Although these  d i s tu rb ing  issues  a r e  

beyond t he  scope of t h i s  essay, they a re  hardly beyond t h e  concern of moral 

philosophy. 

'1t would be tempting t o  add here t h a t  t he  behavior of animals toward 
o ther  animals, both i n t e r -  and i n t r a spec i f i c ,  seldom exh ib i t s  q u a l i t i e s  we 
would c a l l  moral ( " a l t r u i s t i c "  behavior toward offspr ing or  s o c i a l  groupings 
is probably b e t t e r  explained a s  procreative o r  defensive and hence as "egois- 
t i c " )  and thus it i s  unl ikely  t h a t  animals have any conception of morali ty.  
("Why respect t h e  r i g h t s  of animals i f  they can ' t  respect  t h e  r i g h t s  of each 
other?") m e  same could of course be  s a id  of humans. 

J 



4. Rights  t o  What? 

We move now from t h e s e  pre l iminary  i n -  

t o  t r a c i n g  out  t h e  world of r i g h t s  and o b l i g ~  

forthcoming book w i l l  undoubtedly t r e a t  t h i s  

t h e  extant  works, however, suggest  only t h e  genera l  l i n e s  - 
fo1low.l I n  t h e s e  w r i t i n g s  Gewirth sketches t h e  problem a t  two l e v e l s :  -. 

i n t e rpe r sona l ,  at  which t h e  most genera l  r i g h t s  and o b l i g a t i o n s  d i r e c t l y  in- 

p l i e d  by t h e  PGC a r e  discussed;  and t h e  s o c i o p o l i t i c a l ,  t r e a t i n g  t h e  r i g h t s ,  

ob l iga t ions ,  and d i f f e r e n t i a l  r o l e s  defined by t h e  r u l e s  c o n s t i t u t i v e  o f  t h e  

i n s t i t u t i o n s  r egu la t ing  s o c i a l  and p o l i t i c a l  behavior. More s p e c i f i c a l l y ,  

Gewirth speaks of  t h e  PGC as d i r e c t l y  implying two i n t e r p e r s o n a l  gener ic  r u l e s  

p roh ib i t ing  coercing and harming; and he argues  t h a t  a t  t h e  s o c i o p o l i t i c a l  

l e v e l  t h e  PGC presc r ibes  second-order gener ic  r u l e s  f o r  making t h e  f i r s t - o r d e r  

s p e c i f i c  r u l e s  t h a t  de te rn ine  i n s t i t u t i o n a l  r i g h t s ,  ob l iga t ions ,  and roles-- 

thus  a t  t h i s  l e v e l  t h e  PGC i s  "a prima f a c i e  r a t h e r  than an abso lu te  require-  

ment f o r  p a r t i c u l a r  a c t s ,  i n  t h a t  any p a r t i c u l a r  a c t  must be  i n  accord v i t h  

t h e  PGC unless t h e  a c t  is i n  accord wi th  a s p e c i f i c  r u l e  which is i t s e l f  i n  

accord wi th  t h e  P G C . " ~  The accord t h e s e  s p e c i f i c  o r  i n s t i t u t i o n a l  r u l e s  must 

have with t h e  PGC is of two main kinds,  Gewirth adds: 

One kind i s  procedural:  t h e  process of naking t h e  r u l e s  must i t s e l f  fu l -  
f i l l  t h e  s t s  requirements of  mutual vo lun ta r iness  and purposiveness. 
That is,  t h e  r u l e s  must b e  made with t h e  consent of t h e  persons sub jec t  
t o  them, o r  must a t  l e a s t  be agreed t o  by such persons; and they must be 
i n  t h e  i n t e r e s t s  o f  t h e s e  persons qua p a r t i c i p a n t s  i n  t h e  kind of system 
o r  i n s t i t u t i o n  regu la ted  by these  s p e c i f i c  ru le s .  The o t h e r  k ind of con- 
formity of t h e  s p e c i f i c  r u l e s  to t h e  = i s  instrumental :  t h e  r u l e s  m u s t  

%or t h e  f u l l e s t  accounts see  "CCE," pp. 292-93, 297ff . ,  and "0PI.N" 
general ly.  Cf. &so "JEJ," pp. 338-41; "NMLO," pp. 294-95; "MR," pp. 6, 25-26; 
"IOPR," pp. 56-58. 

211cCE,tt p. 298. Cf. "OPLM," p. 74; "JEJ," p.  341. There i s  room f o r  
misunderstanding here.  It may b e  asked: hov can a p a r t i c u l a r  a c t  b e  i n  accord 
with a s p e c i f i c  r de ,  i t s e l f  i n  accord wi th  t h e  PGC, and no t  b e  i n  accord v i t h  
t h e  PGC? A s  is made c l e a r  i n  vha t  fol lows above, t h e  "accord" of  s p e c i f i c  
r u l e s  with t h e  PGC is  not  one of  d i r e c t  impl ica t ion  from PGC t o  s p e c i f i c  rule 
(such t h a t  if A iuipiies and B impl ies  2, C must b e  "in accord with" A); ra- 
t h e r ,  t h e  PGC presc r ibes  second-order gener i c  r u l e s  f o r  making f i r s t - o r d e r  
s p e c i f i c  r u l e s .  Thus t h e  content  of t h e s e  s p e c i f i c  rules--and hence t h e  a c t s  
and r i g h t s  they serve  t o  justify-need not  b e  d i r e c t l y  i n p l i e d  by t h e  PGC. 



be means toward fos te r ing  t h e  kind of cha r ac t e r i s t i c s  i n  persons and i n  
associa t ions  or  i n  socie ty  as  a  whole t h a t  t h e  PGC i t s e l f  d i r e c t l y  in- 
volves, namely, freedom and beneficence. Insofar  a s  spec i f i c  r u l e s  a r e  
j u s t i f i e d  i n  e i t h e r  o f  these  two ways, t h e  d i f f e r en t  r o l e s  t h a t  t h e  r u l e s  
assign t o  d i f f e r en t  persons a r e  themselves j u s t i f i ed .  . . . 1 

A t  l e a s t  two formal questions a re  r a i s ed  by t h i s  ou t l ine :  why in te r -  

p re ta t ion  a t  two l eve l s ,  and why through t h e  medium of r u l e s?  Taking t h e  

second question f i r s t ,  the  conception of i n t e rp r e t a t i on  t h a t  emerges from 

t h i s  account i s  one of ( a t  l e a s t )  two s teps  between t h r ee  l eve l s  ( p r i nc ip l e ,  

r u l e ,  and a c t  or  r i g h t ) :  thus  pa r t i cu l a r  r i g h t s  and act ions  a re  j u s t i f i e d  by 

appealing t o  r u l e s ,  which a r e  i n  t u rn  j u s t i f i e d  by t h e  PGC. In  a  somewhat 

d i f fe ren t  context,  discussing the  s t r uc tu r e  of r a t i o n a l  moral argument, 

Gewirth has s t a t ed  t h i s  exp l i c i t l y :  

. . . the  sequence one follows i s  highly important. For t he  whole idea 
of a  r a t i ona l  morali ty i s  to evaluate the  protagonis ts '  contingent claims 
by reference t o  non-arbitrary, r a t i ona l l y  j u s t i f i e d  c r i t e r i a .  Bence, t h e  
PGC must f i r s t  be es tabl ished on t h e  bas i s  of t h e  necessary contents  in- - 
valved i n  t he  argument; secondly, i n  m y  cases  a t  l e a s t ,  one m s t  ascer- 
t a i n  some spec i f i c  moral r u l e  which i s  j u s t i f i e d  by t h a t  pr inciple .  Once 
these  s teps  have been taken, t he  pa r t i cu l a r  contingent content of t he  
agent 's  claim can be considered and evaluated i n  t he  l i g h t  of t h e  non- 
a rb i t r a ry  p r inc ip le  and re levant  r u l e .  Adherence t o  t h i s  sequence, I 
suggest, permits a  r a t i ona l  solut ion of moral disputes.  . . . 2 

Xowhere, however, has Gewirth discussed j u s t  why t h i s  deductive model o f  in-  

t e rp r e t a t i on  proceeds through ru l e s ,  r a t h e r  than d i r e c t l y  from p r inc ip l e  t o  

pa r t i cu l a r  instance.  I take it then t h a t  t h e  reasons a r e  p r ac t i c a l ,  t h e r e  

being no reason i n  p r inc ip le  t o  preclude d i r e c t  in te rpre ta t ion ;  i n  pa r t i cu l a r ,  

ru les  seem t o  lend themselves b e t t e r  t o  spec i f i c i t y  than pr inc ip les  ( they  have 

more t h a t  r i ng  about them), they a r e  more appropria te ly  addressed t o  agents,  

and a s  such, they s e t  t he  world of obl igat ions ,  from which t h e  world of cor- 

r e l a t i v e  r i gh t s  may be inferred.3  (This is not t o  say, however, t h a t  i n t e r -  

p re ta t ion  need always specify  t h e  obl igat ion f i r s t . )  Again, at t h e  sociopo- 

l i t i c a l  l e v e l  r u l e s  would seem t o  convert more ea s i l y  i n to  laws; at  t h a t  l eve l ,  

moreover, where i n t e rp r e t a t i on  la rge ly  involves i n s t i t u t i o n s ,  it would l i k e l y  

be qu i te  cumbersome t o  proceed d i r e c t l y  from pr inc ip le  t o  pa r t i cu l a r  instance.  

When appropriate,  then,  I w i l l  follow Cevirth i n  t h i s  respect  (though of ten  

3 ~ e e  Bentham's view on p. 96, n. 3  above. 



with d i f fe ren t  substantive i n t e rp r e t a t i ons ) ,  t r y ing  thereby not t o  import any 

foreign elements i n to  t h e  system. 

Concerning t h e  first question above, it i s  l e s s  than c l ea r  why Gewirth 

t r e a t s  in te rpre ta t ion  a t  two l eve l s ,  e spec ia l ly  i n  view of  h i s  understanding 

of  " ins t i tu t ion":  he uses t h i s  notion t o  r e f e r  t o  everything from pervasive 

soc i a l  phenomena such a s  morali ty,  law, and re l ig ion ,  t o  education, marriage, 

ganes, corporations,  and even t o  such "practices" a s  buying and s e l l i n g ,  

slavery,  and promising.' The common denominator here  i s  t h a t  each i s  "a 

standardized arrangement whereby persons j o in t l y  pursue o r  pa r t i c i pa t e  i n  

some purposive a c t i v i t y  which i s  soc i a l l y  approved on t h e  ground of  i t s  value 

fo r  society.lv2 Qui te  apar t  from the  questions ra i sed  by t h i s  f i n a l  proviso 

(how do we count p ros t i tu t ion?  o r  gambling? o r  due l ing?) ,  t h i s  use of  "in- 

s t i t u t i on"  in conjunction with "sociopol i t ical"  tends  t o  b lu r  t h e  important 

d i f ferences  ( f o r  both moral and p o l i t i c a l  philosophy) between t h e  merely so- 

c i a l  and t h e  p o l i t i c a l  realms, a t  l e a s t  insofa r  a s  t he  l a t t e r  i s  understood as 

coextensive with t he  public realm, s t r i c t l y  speaking.3 On Gewirth's account, 

in f ac t ,  mst of what we would want t o  c a l l  p r i va t e  i n t e r ac t i on  seems t o  be 

pushed i n t o  t he  public--or a t  l e a s t  " ins t i tu t iona l" - - reah ,  f o r  the re  appears 

t o  be very l i t t l e  i n  t h e  way o f  human b i te rac t ion  t h a t  cannot i n  some way o r  

o ther  be f i t  under t he  rubr ic  " i n s t i t u t i ona l  a c t i v i t y  ." (As examples o f  non- 

i n s t i t u t i o n a l  behavior Gewirth gives t he  re la t ionsh ip  between a gunman and his 

victim as wel l  a s  t h e  "circumstantial" in terpersonal  re la t ionsh ips  d i r ec t l y  

implied by t he  PGC.) We should imagine then t h a t  t h e  scope of  appl icat ion o f  

t he  PGC at the interpersonal  l e v e l  i s  r a the r  l imi ted ,  t h a t  t h e  PGC a t  this 

l e v e l  serves m r e  t o  regu la te  in terpersonal  "encounters," that most of  i ts 

l ~ e e  l'OPIJ1l' generally.  Cf. in t h i s  regard John Rawls' discussion o f  
"practices" in "Two Concepts of Rules," Philosophical  Review 64 ( ~ a n u a r y  1955): 
3-32; also "Justice a s  Fairness," Philosophical  Review 67 ( ~ ~ r i l  1958): 164, 
n. 2 ,  and 166, n. 5 .  I am unable t o  deterniine exact ly  t he  connection ( i f  any) 
between Rawls ' treatment of  "practices" and Gevirthl  s discussion o f  i n s t i t u -  
t i ons  i n  "OPLM," though t h e  di f ferences  in emphasis and purpose a r e  clear. 

b e  d i s t i nc t i on  between pr iva te  and public is touched i n  n. 2 ,  pp. 
123-24 below, and discussed again in chapter 4. 



nature" has often been Eore than a  mere philosopher's posi t .  I n  a l l  pa r t s  of 

the  world a t  one time (we suppose) and i n  many p a r t s  a t  d i f fe ren t  t i n e s  it 

has been t h e  extant s t a t e  of a f f a i r s ,  t he r e  being not even rudimentary i n s t i -  

tu t ions  t o  which t o  t u rn  t o  s e t t l e  differences.  (of course, a  n o r d  s e t t l e -  

ment has not dways been of paramount concern i n  these contexts. ) Even today, 

i n  f ac t ,  the re  occasionally occur "lifeboat" o r  o ther  such state-of-nature 

s i tua t ions .  And of course t he  world of in te rna t iona l  a f f a i r s  has frequently 

been compared t o  a  s t a t e  of nature, with i t s  nonexistent o r  often primitive 

" ins t i tu t ions"  of adjudication and enforcenent. If nat ions  can be viewed a s  

individuals i n  a  s t a t e  o f  nature,  it i s  useful t o  know what t h e i r  r i g h t s  and 

obligations a r e ,  espec ia l ly  a t  t h e  occasion of con f l i c t .  Moreover, even in  a  

world of c iv i l i z ed  i n s t i t u t i o n s  we can f ind  ourselves faced with t h e  problem 

of self-defense, a  context similar i n  important respects  t o  a  s t a t e  of nature; 

it i s  well t o  know here too  jus t  what our r i gh t s  and obl igat ions  are ,  espe- 

c i a l l y  as  we may be held accountable l a t e r  fo r  what we have done ( o r  f a i l ed  t o  

do!) on such an occasion. Again, some disputes a r e  too t r i v i a l  t o  be s e t t l e d  

through in s t i t u t i ons ,  o r  they a re  d i squa l i f i ed  on other grounds; ye t  they in- 

volve moral i s sues  and require  t ha t  we h o w  what our r i gh t s  and obl igat ions  

are .  Final ly ,  proceeding prematurely t o  t he  i n s t i t u t i o n a l  l eve l  may cause us 

t o  l o se  s ight  o f  t h e  r i g h t s  and obl igat ions  t ha t  define re la t ionsh ips  a t  the  

interpersonal l eve l .  I sha l l  argue somewhat l a t e r ,  i n  f ac t ,  t h a t  t h e  i n s t i t u -  

t i o n  of criminal punishment provides a  good h i s t o r i c a l  exampie of  t h i s ,  t h a t  

the  interposing of t h i s  soc ia l  i n s t i t u t i on  between criminal and vict im con- 

t r ibu ted  toward our having forgotten t h e  r ec t i f i c a to ry  obl igat ion present in 

the  s t a t e  of nature. Again, r i gh t s  and obl igat ions  a r e  grounded ul t imately  at 

the  interpersonal,  not t h e  soc iopol i t i ca l  l eve l .  

Now s t r i c t l y  speaking there  i s  nothing i n  Gewirth's ou t l ine  of in te r -  

preta t ion t h a t  would contradict  any of t h i s  (nor i s  there  anything t o  suggest 

t h a t  t he  developed theory w i l l  expl icate  t h e  interpersonal  l e v e l  i n  great  de- 

t a i l ) .  But he has given us only a  sketch, with passages which, f o r  l ack  of 

de t a i l ,  can be understood a s  allowing i n s t i t u t i o n a l  r i gh t s  and obl igat ions  t o  

a r i s e  independently o f  the  r i gh t s  and obl igat ions  we all have a t  t h e  interper- 

sonal level.' Whether t h i s  w i l l  occur i n  t h e  developed theory I cannot of 

e.g., G e ~ i d h ' ~  discussion of the  appl icat ion of h i s  jus t ice  c r i -  
terion in ~ ~ p ~ . ~ , ~  p.  73. ~~t perheps I a m  being too generous i n  the  t e x t ;  con- 
sider the  possible b p l i c a t i o n s  of the  i n s t r m e n t d  confomi ty  requirement in 



colJrse say; l e t  t h e  foregoing remarks be understood, then,  l e s s  i n  t h e  way of 

c r i t i c i s m  than explanation of t h e  reasons behind t h e  discussion t h a t  follows. 

This chapter w i l l  proceed, then,  i n  t h e  t r a d i t i o n  of  state-of-nature 

theory. We w i l l  be i n t e r e s t e d  i n  determining, a t  l e a s t  i n  broad o u t l i n e ,  

J u s t  what our r i g h t s  and obl igat ions  a r e ,  not a t  t h e  p o l i t i c a l  but a t  t h e  

in terpersonal  l e v e l ,  a s  they would obta in  i n  a s t a t e  of  nature ,  absent any 

p o l i t i c a l  i n s t i t u t i o n s .  What discussion of s o c i a l  i n s t i t u t i o n s  t h e r e  w i l l  be 

w 5 l l  t ake  place  i n  t h i s  chapter a s  wel l ,  f o r  I w i l l  be  t r e a t i n g  these  a s  t h e  

p r iva te  assoc ia t ions  o r  phenomena t h a t  they properly a r e ,  not a s  elenients of  

whatever public realm t h e r e  may come t o  be. This does not  mean t h a t  examples 

w i l l  not  be taken from law, and i n  p a r t i c u l a r  from case  law, f o r  our  u l t imate  

goal i s  t h e  ordinary world, e spec ia l ly  a s  t h e  d i spu tes  o f  t h a t  world might 

lend themselves t o  t h e  ( i d e a l l y )  r a t i o n a l  adjudicat ion o f  t h e  cour t s  ( a s  dis- 

t i n c t  from t h e  o f ten  "wil l fu l"  adjudication of  t h e  l eg i s la tu re ) . '  Before we 

get  t o  t h a t  world, however, we should know something about t h e  moral order i n  

an e n t i r e l y  p r i v a t e  world, t h e  world i n  which our r i g h t s  f i r s t  ( t h e o r e t i c a l l y )  

a r i s e ,  a world i n  which r e l a t i o n s  and disputes  a r e  determined and enforced 

through p r i v a t e  means, notwithstanding t h e  considerable d i f f i c u l t i e s  associ-  

a t e d  a t  t imes with such p r i v a t e  adjudication and enforcement .2 (Not unexpect- 

edly,  t h e s e  d i f f i c u l t i e s  w i l l  l e a d  t o  t h e  discuss ion of  chapter 4 . )  

t h e  passage c i t e d  on pp. 118-19 above ( e s p e c i a l l y  a s  s a t i s f a c t i o n  of  t h i s  re- 
quirement w i l l  be s u f f i c i e n t  t o  j u s t i f y  t h e  re levant  i n s t i t u t i o n ,  it being one 
of  a d i s junc t ive  p a i r  of  requirements): do w e  have an ins tance of  t h e  applica- 
t i o n  o f  this requirement i n  t h e  e g a l i t a r i a n  economic i n s t i t u t i o n s  mentioned in 
w ~ ~ ~ ~ , w  p. 585 

' ~ u d i c i a l  reasoning as it might be is  t o  be dis t inguished,  of course, 
f r o m  j u d i c i a l  reasoning a s  it i s .  When I speak of  "the ( i d e a l l y )  r a t i o n a l  
adjudicat ion of t h e  courts" I have i n  mind something l i k e  t h e  process s e t  f o r t h  
i n  t h e  passage c i t e d  on p. 119 above. For an apologia o f  J u d i c i a l  reasoning as 
it is--with good examples--see Edward H.  Levi, An Int roduct ion t o  Legal Reason- 
ing (Chicago and London: Universi ty o f  Chicago Press,  1949). 

2 ~ h e s e  d i s t i n c t i o n s  between p r i v a t e  and publ ic ,  nonpol i t i ca l  and p o l i t i -  
c a l  a r e  of course themselves not  without d i f f i c u l t y .  For t h e  purposes a t  hand 
l e t  us jus t  say t h a t  p o l i t i c a l  ( o r  s t a t e )  powers of enforcement, i f  not of ad- 
judication o r  a r b i t r a t i o n ,  unlike s imi la r  nonpol i t i ca l  powers, a r e  those per- 
formed under a "generally recognized" claim t o  have a monopoly on t h e i r  exer- 
c i s e  v i t h i n  a given geographical area.  See Nozick, Anarchy, S ta te ,  and Utopia, 
pp. 22-25. 

A measure of  t h e  d i f f i c u l t i e s  involved in g e t t i n g  these  d i s t i n c t i o n s  
c l e a r  can be gathered from t h e  case of  p o l i t i c a l  p a r t i e s :  a r e  these  t o  be seen 



4 .l. In te rpre ta t ion  

How then do we go about ordering t he  vast  a r ray  of i s sues  with which 

a theory of r i g h t s  must contend, from l i b e r t i e s ,  t o  land use, contracts ,  

fami l ia l  re la t ions ,  r e c t i f i c a t i on ,  punishment, procedural guarantees, and on 

and on? Given t h a t  r i gh t s  a r e  i n t eg ra l  t o  human act ion,  t he r e  i s  no human 

a c t i v i t y  about which a n  adequate theory can have nothing t o  say, at l e a s t  i n  

pr inciple ,  and of ten i n  f ac t .  ( ~ e n c e  those who complain about t h e  numbers 

and kinds of cases t h a t  make t h e i r  way t o  the  courts cannot base t h e i r  objec- 

t i ons  upon t he re  being no r i gh t s  at issue,  however j u s t i f i ed  t h e i r  objections 

t o  t h e  pa r t i cu l a r  r i gh t s  jud ic ia l  in te rpre ta t ion  of ten  "discovers.") Clearly,  

however, it would be qu i te  impossible here--or anyvhere--to s p e l l  out every 

such d e t a i l ;  nor should we expect it t o  be t h e  t a sk  of a philosophical o r  even 

a l ega l  t r e a t i s e  t o  do so. A t  t h e  same time we ought t o  t r y  t o  develop a pic- 

t u r e  of some resolut ion of t he  kind of world an adequate theory would describe, 

one more conprehensive, integrated,  and useful  for fu r ther  in te rpre ta t ion  than 

would be provided by a mere catalogue of  rights--e.g., l i f e ,  l i b e r t y ,  assembly, 

speech. Par t i cu la r  r i g h t s  such a s  these may be helpful from time t o  time by 

way of i l l u s t r a t i o n ,  but they tend not t o  get  a t  t h e  generic i s sues  with which 

in te rpre ta t ion  must work, issues  such a s  act ion,  in terference,  h a r m ,  cause, 

i n i t i a t i o n ,  consent, and so for th .  It i s  i n  these terms that t h e  broad p ic ture  

must be drawn, f o r  they w i l l  be involved i n  i t s  every corner, unlike most o f  

the  r i g h t s  named i n  t yp i ca l  l i s t s .  

O u r  aim at bottom, then, w i l l  be t o  show t h a t  t h e  PGC, a s  t h e  supreme 

pr inciple  of morality, contains t he  generic elements both necessary and suffi- 

cient  t o  generate t h e  more par t i cu la r  r i g h t s  and obl igat ions  t h a t  cons t i t u t e  

t he  pic ture .  Nore spec i f ica l ly ,  in te rpre ta t ion  w i l l  involve shoving ( a )  what 

as public o r  p r iva te  associations? If the  l a t t e r  (and I tend t o  think this 
t h e  correct  c l a s s i f i c a t i on ) ,  then "private" and "nonpolitical" cannot be co- 
extensive. In  our ordinary world, i n  f ac t ,  the re  a r e  numerous pr iva te  organi- 
zations engaged i n  p o l i t i c a l  a c t i v i t y .  The purposes o r  functions of such 
organizations notwithstanding, they a r e  cor rec t ly  t o  be seen a s  p r iva te  asso-. 
c ia t ions ,  I believe,  because t h e i r  formation and continuance (ord inar i ly )  
involves no s t a t e  coercion. It i s  due t o  there  being a public realm, hwever,  
t h a t  such a c t i v i t y  ( t o  a f f ec t  t h a t  realm) by pr ivate  persons o r  associat ions  
even a r i s e s ;  were there  no such r e a h ,  t h a t  i s ,  these  taxonomk d i f f i c u l t i e s  
would not a r i s e .  In remo-ring t he  public realm, then, our undertaking is 
thereby made eas ie r  and more orderly. 



par t icu la r  r i gh t s  and obl igat ions  a r e  ul t imately  implied by t h e  PGC (o r  a t  

l e a s t  what kinds of r i gh t s  and obl igat ions) ,  and (b)  t h a t  t he  world they 

const i tute  s a t i s f i e s  t h e  consistency requiremerits developed i n  chapter 2. 

It may be asked, however, why (b)  is necessary i f  t he  PGC is  i t s e l f  in- 

t e rna l l y  consistent.  Given t h a t  consistency, i s n ' t  i n t e rp re t a t i on  simply a 

matter of straightforward deduct ion, from pr inc ip le  t o  pa r t i cu l a r  exemplifi- 

cat ions  ( o r  from pr inc ip le  t o  ru l e s  t o  pa r t i cu l a r  r i gh t s  and ob l iga t ions)?  

Consistent premises cannot, a f t e r  all, imply inconsistent conclusions. 

These formal observations a r e  of course cor rec t .  But they f a i l  t o  

comprehend t h e  d i f f i c u l t y  before us. The PGC, all t he  arguments t h a t  l e d  t o  

it, and those t h a t  w i l l  flow from it a re  indeed intended t o  cons t i t u t e  a 

deductive system. But t h a t  system i n  i ts  en t i r e ty  i s  constructed of terms 

more o r  l e s s  precise ,  more o r  l e s s  i n  need of specif icat ion.  A s  these  terms 

work t h e i r  way i n to  t h e  system they a r e  given o r  they cone t o  r e a l i z e  t h a t  

degree of spec i f i c i t y  necessary t o  a more precise  picture-the aim being, 

again, t o  have t h e  l i n e s  they &raw eventually r e f l e c t  t h e  ac tua l  l i n e s  i n  the  

world, which we w i l l  know bes t  only when t h e  p ic ture  is  completed. But they 

en te r  t h e  system at various places,  and are  given or  take on addi t iona l  force 

a s  t h e  argument unfolds. (We s a w  t h i s  with terms l i k e  "purpose" and "prospec- 

t ive";  we w i l l  see  it again v i t h  "transaction," "cause," "harm," and others.  ) 

There seems i n  f ac t  no way t o  avoid o r  shorten t h i s  evolutionary process, given 

t h e  nature and scope of t h e  undertaking. ( ~ e c a l l ,  f o r  example, t h e  discussion 

in chapter 2, sect ion 7 concerning t h e  descr ipt ion of r ight-objects :  in prin- 

c ip l e  they can be described i n  an endless number of vays. Surely we should 

not expect t h e  PGC i n  i t s e l f  to overcome t h i s  problem.) Oving then t o  these 

d i f f i c u l t i e s ,  inherent in t h e  development of any theory, t h e  requirement s e t  

fo r th  i n  (b )  above should be seen as a check upon t h e  s t r a i g h t f o r n v d  deduc- 

t i o n s  of (a). Only so can we hope t o  avoid t he  kind of p ro l i fe ra t ion  of 

r i gh t s  t ha t  could r e s u l t  fmm in te rpre ta t ion  by ( a )  alone--and, as b m u m  

out i n  chapter 2, sect ion 9,  t h e  attendant inconsistency. Thus by a sort o f  

give ( a )  and take  (b )  , as it were, we w i l l  be slowlg f S i n g  in t h e  par ts  of 

t he  picture.  

I n  addi t ion t o  these  s t ra ightfornard deductions and checks f o r  con- 

sistency, however, we w i l l  be  looking from time t o  time at o ther  rights- 

those t h a t  may only appear t o  be implied by t h e  PGC a s  w e l l  as those 



included i n  l ists  of hunan r igh ts .  The p u r p s e  of doing so w i l l  be t o  con- 

s ider  whether such r i gh t s  a re  i n  f ac t  j u s t i f i e d  and hence can be sa id  t o  ex i s t .  

Clearly, t h a t  they tu rn  out not t o  be inpl ied d i r ec t l y  o r  ind i rec t ly  by t h e  PGC 

w i l l  not i n  i t s e l f  d i s q u a l i a  them--they may be inpl ied by other pr inc ip les  o r  

ru les  themselves consistent with, though otherwise m r e l a t e d  t o  t h e  PGC. In  

order t o  show t h a t  a r igh t  does not e x i s t ,  t h a t  is, it i s  not enough t o  show 

t h a t  it is not inpl ied by the  PGC; we zust show t h a t  it is inconsistent v i t h  

r igh ts  t h a t  are implied by t h e  PGC and hence ex i s t .  Tf t h i s  can be silown, 

then, i n  ways developed i n  chapter 2, sect ion 9 ,  and these r i gh t s  are not im- 

p l ied by f i rs t -order  spec i f ic  ru les  themselves i n  accord with the  p ~ € , ~  they 

cannot then be Jus t i f i ed ,  even though implied by other  pr inciples  o r  ru l e s  un- 

re ia ted  t o  t h e  PGC , f o r  as  we saw e a r l i e r ,  the  PG€ is  i t s e l f  the  supreme 

pr inciple  of morality. 

As a general ru l e ,  however, it w i l l  be best  not t o  work backward, from 

r igh t  t o  pr inciple ,  as  there  i s  no end t o  t h a t  process. A p ic ture  of t he  de- 

s i red  sor t  can hope t o  be developed only by moving i n  the  other  direction. In 

order t o  a m i d  e r ro r ,  moreover, it w i l l  be well t o  proceed i n  s m a l l  s teps ,  

keeping a t i g h t  re in  on t h e  t oo l s  o f  in te rpre ta t ion  (which a r e  yet t o  be de- 

veloped). Accordingly, I w i l l  begin t h e  task  of in te rpre ta t ion  by posi t ing a 

morally neutral  s t a t e  of a f f a i r s  i n  t h e  world which I v i l l  c a l l  t h e  "s ta tus  

quo of noninterference among r a t i ona l  and competent adul t  individuals," o r  

"s ta tus  quo" fo r  short  (of which more below). This w i l l  be a s implif icat ion 

of t h e  (already simple) s t a t e  of nature. The function this s t a tu s  quo will 

serve i s  tha t  of a spat io- tempral  s t a r t i n g  point from which we can begin t o  

examine t h e  implications of t he  PGC; i n  par t icu la r ,  it v i l l  help us t o  deter- 

mine what changes i n  t he  m r l d  a r e  prohibited, permitted, o r  required by 

t h e  PGC. 

The s t a t u s  quo should help us as well with d i f f i c u l t i e s  a r i s ing  f r o m  

the  description problem: t he  r igh t  t o  f ree  speech, f o r  example, i s  an in- 

stance of ,  and thus more narrow than, the  r igh t  t o  be f r ee ;  but it is  m r e  

broad than, say, t h e  r igh t  t o  speak f r ee ly  on one's own property, o r  t h e  - 
r ight  t o  speak f ree ly  on someone else's property when he has given you permis- 

sion. Clearly, r ight-objects  must be couched i n  general terms; but contextual 

'see t h e  t e x t  at n. 2,  p. 118 above. 



fac to rs  w i l l  of ten determine t h e  degree of s p e c i f i c i t y  necessary t o  adequately 

character ize  a r i gh t .  In te rpre ta t ion  involves i n  t h e  f i r s t  place,  l e t  us re- 

menber, t h e  f i t t i n g  of spec i f i c  r i g h t s  under generic descriptions;  but  those 

spec i f i c  r i gh t s  come with varying anounts of contextual baggage which may o r  

may not en t e r  i n t o  t h e i r  descr ipt ions .  Hence t h e  f i t  w i l l  depend not simply 

upon whether they a r e  implied by t h e  PGC but  upon whether i n  t h e i r  context 

( i . e . ,  a s  described) they are .  Rather than begin i n t e rp r e t a t i on  by leaping 

i n to  t h e  world as it is, then, o r  even i n t o  t h e  s t a t e  of nature ,  only t o  f ind  

ourseives emeshed i n  a multitude of complex re la t ionsh ips ,  t h e  s t a t u s  quo 

w i l l  serve a s  a simple context,  t o  which more can be added as t h e  argument 

unfolds. I n  proceeding i n  t h i s  slow but c a r e fu l  way t h e  aim is  t o  give some 

order t o  t h e  undertaking. 

4.2. The s t a t u s  quo 

The bas ic  iciea behind t h e  s t a t u s  quo, again, i s  that of  having a 

morally neu t ra l  s t a r t i n g  point ,  a s t a t e  of a f f a i r s  i n  which t h e  "moral slate1'  

has been wiped c lean,  so  t o  speak, leaving no claims l e f t  over from t h e  past .  

A s  has been shown most recen t ly  by Iiozick, j u s t i c e  i s  h i s t o r i c a l :  whether a 

given s t a t e  of a f f a i r s  is jus t  depends upon how it came i n t o  being. Presuma- 

bly ,  then,  we go t o  t h e  beginning and vork our way forward i f  we want t o  deter-  

mine whether a pa r t i cu l a r  time-slice i s  jus t .  Short  of t h a t  herculean under- 

taking we s e t t l e  f o r  an "appropriate" beginning, something approximating a 

clean moral s l a t e .  (Court sett lements,  o r  decis ive  wars can sometimes serve 

this function,  o r  a period of  t r a n q u i l i t y  w i l l  o f t en  do.') But all of  this 

h e  va r i e t y  of s t a r t i n g  points--as found i n  everything from the  (tra- 
d i t i ona l )  mother's question "Who h i t  whom f i r s t ? "  t o  t h e  adjudication of in te r -  
nat ional  disputes--is almost endless,  as a r e  t h e  questions surrounding t h i s  
moral phenomenon. When & t h e  s l a t e  wiped clean? Is it ever? What i s  it t h a t  
time does? Does it r igh t  wrongs, o r  merely niake them fade away? When do o l d  
claims cease t o  be  j u s t i f i ed?  Are s t a t u t e s  of l im i t a t i on  merely p rac t ica l?  
How do i l l eg i t ima t e  regimes "cone t o  be" legi t imate?  (Notice t h e  di f ference in 
d i f f i c u l t y  between t h i s  and t h e  q ~ e s t i o n  "How do leg i t imate  regimes come t o  be 
i l l eg i t imate?" )  Can t h e  Pa les t in ians  go back twenty-five and m r e  years? (TO 
vhac?) O r  h e r i c a n  Indians two hundred years? O r  t h e  I s r a e l i s  two thousand? 
In view of t h e  importance of s t a r t i n g  points  t o  t h e  adjudication of  all kinds 
of disputes one would l i k e  t o  see g rea te r  discussion of t h e i r  parameters than 
is generally t o  be  found. 



assurces t h a t  we have t he  nora l  machinery before us, and we don It--we have t h e  

supreme pr inc ip le  of morali ty only. Because our primary purpose here i s  t h e  

development of t h i s  machinery--which has t o  t ake  place against  some back- 

ground--the heu r i s t i c  value of a  s t a r t i n g  point i s  ra ther  more fundamental 

than would be t he  case were adjudication by known ru les  our only concern. 

Thus we w i l l  make t h e  s t a t u s  quo an i dea l  s t a r t i n g  point,  one f ree  of his- 

t o r i c a l  complications of a l l  kinds: t h e  complexities of t h e  r e a l  world can 

be brought back in--and made more perspicuous for  having been eliminated at 

t he  outset--once t he  basic  noral  p ic ture  i s  more c l ea r ly  i n  view. 

I f  the  s l a t e  i s  t o  be wiped clean en t i r e ly ,  then, there  can be no 
special  re la t ionships  i n  t h i s  s t a tu s  quo, no interpersonal claims based upon 

pr io r  t ransact ions  o r  interact ions .  There may of course be claims in  t h e  

present and fu ture ,  t he  determination o f  which w i l l  be our f i r s t  concern; but 

i n  the  b e g i ~ i n g  these w i l l  r e l a t e  only t o  general re la t ionships  between 

otherwise unrelated individuals ,  not t o  special  re la t ionships  created by o r  

a r i s i ng  from h i s t o r i c a l  events.' It i s  thus a s t a t u s  quo of individuals as 

such, not individuals under any spec ia l  descriptions.  It would be well ,  more- 

over, t o  nake these  individuals ra t iona l  and f u l l y  competent adul ts ,  thereby 

eliminating any spec ia l  dependencies o r  other  problems t h a t  may a r i s e  i n  this 

regard. In sum., t he  s t a t u s  quo i s  a world of ra t iona l  and competent adu l t s  

with no special  claims upon each other .  

Each individual i n  t h i s  s t a t u s  quo has h i s  f u l l  complement of r i gh t s ,  

whatever they might be, a l l  of  which a re ,  ex hypothesi, nonconflicting. (It 

w i l l  be shown below t h a t  these r i g h t s  do not con f l i c t . )  I n  ca l l i ng  this a 

s t a tu s  quo of noninterference I assume that interference can occur only when 

individuals a c t .  In  order t o  get  c l ea r  about t h i s  assumption--and b e t t e r  de- 

termine t h e  conditions under which interference occurs--let us s t a r t  with no 

i n d i h d u a l  action.2 (Thus t h e  s t a t u s  quo is both a temporal and a  s p a t i a l  

hfy use here of "generaln and "special" re la t ionsh ips  follows H a r t ' s  
i n  "Are There Any Natural ~ i g h t s ? "  pp. 183ff. 

2 ~ n  saying t h a t  t h e  individuals in t h e  s t a t u s  quo do not a c t  i n  t h e  
beginning I do not mean t o  deny t he  point brought out i n  chap. 1, sec. 5, 
t h a t  we a r e  (almost) always performing many act ions .  Rather, I intend these  
individuals t o  be not ac t ing  in t h e  common sense understanding o f  t h a t  de- 
scr ipt ion:  l e t  them be standing motionless a t  some spot on t h e  earth.  



s t a r t i n g  po in t . )  In t h e  beginning, moreover, l e t  the re  be no holdings o r  

other property r i gh t s ;  fo r  although these  co>dd a r i s e  without reference t o  

specia l  re la t ionsh ips  (e .  g., by o r i g ina l  acqu is i t ion) ,  they would a t  l e a s t  

presuppose ac t ion  of some so r t .  

The s t a t u s  quo i s  now complete. I am not unmindhl t h a t  t h i s  i s  a 

highly a r t i f i c i a l  p ic tu re ;  i n  par t i cu la r ,  we do not  come i n t o  t h e  world a s  

ra t iona l  adu l t s ,  unrela ted t o  o thers  by h i s t o r i c a l  events. Nevertheless, f o r  

explanatory purposes t h e  aim bas been t o  simplify t h e  world t o  a model j u s t  

r i c h  enough t o  allow in t e rp r e t a t i on  of t he  PGC t o  begin. A world of no re la-  

t ionships  would be too lean--it would contain one person a t  most. A world of 

more than one person w i l l  allow for  both general  and spec ia l  re la t ionsh ips ,  

which exhausts t h e  category. But spec ia l  re la t ionsh ips  a r e  more complex than 

general  ones, owing t h e i r  existence a s  they do t o  h i s t o r i c a l  events;  moreover, 

these  events occur i n  t h e  more fundamental world of  general re la t ionsh ips ,  i n  

terms of which they must be explained. Hence we w i l l  s t a r t  with a world of 

general re la t ionsh ips  only. 

Let ne  sketch b r i e f l y  t h e  course t h e  discussion ljill f ~ l l o w .  We need 

f i r s t  t o  be c l e a r  about w h a t  t h e  PGC i n  f a c t  says; t h i s  question w i l l  be ad- 

dressed over t he  next two sec t ions  where t h e  broad p i c tu r e  implied by t h e  PGC 

w i l l  be drawn. It is here  that t h e  most basic  r i g h t s  and obl igat ions  it im- 

p l i e s  w i l l  be s e t  for th .  We v i l l  then develop t h e  p i c tu r e  i n  g rea te r  d e t a i l  

by deternining t h e  various forms these  r i g h t s  and obl igat ions  t ake  at t h e  l eve l  

of general  re la t ionships .  Rights at t h i s  l e v e l  include w h a t  I vill c a l l  "pas- 

s ive  r igh t s , "  o r  roughly, r i g h t s  t o  be l e f t  alone, and "act ive  r igh t s , "  o r  

r i g h t s  of  act ion.  The discussion dl1 go back and fo r t h  between these  two 

kinds of  r i g h t s  and between t he se  and property r i g h t s  (which have t h e i r  o r i g in s  

i n  and there fore  depend ul t imately  upon t h e  exercise  of  our a c t i ve  r i gh t s ) ,  f o r  

all th ree  kinds a r e  r e l a t ed  t o  each other  i n  complex ways, making d i f f i c u l t  a 

consideration of one v i thou t  t h e  other two. We w i l l  move then  from general  t o  

specia l  re la t ionsh ips ,  f i r s t  a s  they a r i s e  i n  t h e  form of nonconsensual o r  

forced exchanges, then as they a r i s e  i n  t h e i r  various consensual forms. The 

s t a t u s  quo i s  thus a starting point only: we will be moving aray from it, i n  

short  s teps ,  t o  an increasingly recognizable world. A t  l a s t ,  then,  we a r e  

ready t o  begin t h e  d i f f i c u l t  t a s k  of in te rpre ta t ion .  



4.3. The PGC and freedom 

It was noted e a r l i e r  t h a t  Gewirthls descr ipt ions  of t he  basic  r i gh t s  
I t o  flow from t h e  PGC have varied from paper t o  paper. While these var ia t ions  

share ce r ta in  cen t ra l  and important s i m i l a r i t i e s ,  t h e i r  di f ferences  a r e  not 

ins ign i f ican t ,  contr ibut ing a s  they do t o  t h e  problem of in te rpre ta t ion .  I f  

the  r i gh t  not t o  be harmed, f o r  example, i s  described a l s o  a s  t he  r i gh t  t o  

basic well-being o r  welfare, is the  cor re la t ive  obl igat ion one of not harming 

o r  one of a s s i s t i ng ,  i - e . ,  i s  it a negative o r  a pos i t ive  obl igat ion,  a pro- 

hibi ted o r  a required act ion? There is a dif ference here, a s  was demonstrated 

i n  chapter 1, with inportant implications f o r  t he  other  basic  r i gh t ,  t o  freedom. 

A s  we shall see,  Gewirth i s  on both s ides  of the  question,2 not l e a s t  because 

he seems not t o  be c l e a r  about t h e  re la t ionsh ip  bet.veen t h e  two basic  r i gh t s  

he has shown t o  e x i s t ,  which i n  tu rn  i s  due t o  an apparent f a i l u r e  t o  grasp t h e  

fundamental nature of t he  PGC i t s e l f .  I want t o  look i n t o  t h i s  l a s t  point 

f i r s t  by sketching t h e  broad though bas ic  ou t l i ne  of t h e  PGC, a f t e r  which I 

w i l l  consider some aspects of t he  re la t ionship between t h e  basic  r i gh t s  it 

The PGC is  addressed t o  every agent a s  follows: apply t o  your recipient  

the  same generic fea tures  of act ion t h a t  you apply t o  yourself .  Now t h e  f i r s t  

and most fundamental th ing  t o  be noticed is  t ha t  t h e  PGC does not require  anyone 

t o  anything. It is addressed t o  agents; but it does not require  anyone t o  

be an agent. Thus an individual i n  t h e  s t a t u s  quo would not v io l a t e  the  PGC i f  

he simply did nothing. Moreover, even i f  he did a c t ,  t he  PGC is  addressed t o  

him only insofar  a s  t he r e  i s  a recipient  of h i s  action. Acting i n  a way t h a t  

involves no rec ip ien t  would not v io l a t e  t h e  PGC. Thus of t h e  t h r ee  bas ic  pos- 

'see p. 102, n. 1, and t he  t e x t  which follows above. 

2 ~ o r  arguments l imited t o  negative obl igat ions  see  "CCE," p. 292; "JEJ," 
PP. 333-39; "1fl.1~0," pp. 294-95; and "NSA," pp. 253-54. For arguments including 
posi t ive  obl igat ions  see  "OPLM," pp. 71-72; "MR," pp. 6, 30; and "IoPR," pp. 
57-58. 

3 ~ e e  p. 128, n.2 above. A g a i n ,  I intend here t h e  common sense notiou 
of "doing nothing" (vi thout  which t h e  b e t t e r  par t  of our law would be a theo- 
r e t i c a l  shambles). A core  precise  formulation would be: an individual i n  t h e  
s ta tus  quo would not v io l a t e  t h e  PGC i f  he did nothing other  than what he was 
already doing . 
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s i b i l i t i e s  relevant t o  t h e  PGC--not act ing,  a c t i ng  with no rec ip ien t ,  and 

ac t ing  with a recipient--i t  is only i n  t h e  l a s t  case t h a t  t he  PGC comes 

i n t o  play. 
1 

The force of these observations f o r  t he  question of freedom is  this: 

i f  t h e  PGC appl ies  t o  an individual only insofar  a s  h i s  act ions  involve re- 

c ip ien ts ,  then he is f ree  t o  ac t  otherwise o r  t o  not ac t  a t  a l l ;  which is t o  

say, he i s  under no obl igat ion not t o  do so. Moreover, if anyone wishes t o  

ac t  upon him, it i s  ( t h a t  ac tc r  ) who is under t h e  burden of t h e  PCC. Thus 

the  burden of obl igat ion is  upon those whose ac t ions  involve rec ip ien ts ,  and 

upon then  only. All others  a r e  f r e e  t o  do a s  they please. 

A t  this stage of t he  argument, then, I want t o  secure t h e  following 

fun&ental point: the  PGC, both i nd i r ec t l y  and d i r ec t l y ,  is a p r inc ip le  of 

f reedm. Ind i rec t ly ,  it i s  a permissive pr inc ip le  i n  t h e  sense t ha t  it allows 

t h a t  about which it says nothing--not act ing,  and act ing with no rec ip ien t ;  i n  

no respect ,  t h a t  is ,  does it prohibi t  these.  Direct ly ,  and more importantly, 

by placing t he  burden of obl igat ion upon those whose ac t ions  have rec ip ien ts ,  

o r  a r e  about t o  do so, t he  PGC impl ic i t ly  sanctions t h e  s t a t e  o f  noninterfer-  

ence that precedes these act ions:  by v i r t u e  of t h e  voluntariness c r i t e r i on ,  

which requires  that agents secure t h e  consent o f  t h e i r  rec ip ien ts  before in- 

volving them i n  t ransact ions ,  it says t h a t  i n  t h e  absence of t h a t  consent t h e  

s t a t u s  quo of noninterference must be respected. I n  shor t ,  t h e  obl igat ion not 

t o  i n t e r f e r e  with others  without t h e i r  consent e n t a i l s  t h e  co r r e l a t i ve  r i gh t  

not t o  be in te r fe red  with. We may conclude here,  then, t h a t  t h e  most bas ic  

r igh t  secured by t h e  PGC--for it i s  log i ca l l y  p r i o r  t o  all o ther  r i g h t s  and 

gener ical ly  most fundamental-is t h e  r i gh t  t o  noninterference, which may be 

variously described a s  the  r igh t  t o  be f'ree from the  interference of others ,  

the  r i gh t  not t o  be acted upon, t h e  r i gh t  t o  be l e f t  alone, and so for th .  I 

take this, i n  f a c t ,  t o  be t h e  most basic  element i n  our  t r ad i t i ona l  concept 

of individual  freedom. 

So fundamentally important and far-reaching a r e  these  ear ly  findings- 

' s t r i c t l y  speaking, of course, the  PGC always appl ies ,  even vhen v e  
a r e  not act ing or  ac t ing  with no rec ip ien t ,  f o r  it d i r e c t s  our behavior as it 
might involve a rec ip ien t .  The point I am W i n g  here and belov, however, is 
t h a t  it ju s t  doesn't come up in  these  two cases,  f o r  there  is no reason it 
should, there  being no recipient .  I n  such circunstances,  t ha t  is, we cannot 
f a i l  t o  s a t i s f y  t h e  obl igat ions  t he  PGC s e t s  f o r  us. 



f o r  they apply t o  t h e  whole world of genera l  re la t ionships-- that  we s h a l l  have 

t o  explore them a t  much g r e a t e r  l eng th  when we t r e a t  those  r e l a t i o n s h i p s .  It 

should be c l e a r  from t h i s  exp l i ca t ion ,  however, t h a t  an iuiportant p a r t  of in- 

t e r p r e t i n g  t h e  PGC K i l l  involve determining when t h e r e  a r e  and when t h e r e  a r e  

not  r e c i p i e n t s ,  when ac t ions  do and when they do not involve o t h e r s ,  and when 

t h a t  involvement is s u f f i c i e n t  t o  c o n s t i t u t e  interference--for as we w i l l  s e e  

l a t e r ,  no t  every involuntary "involvenentl' can o r  should be seen a s  a v io la -  

t i o n  of one's r i g h t  t o  noninterference.  It i s  impossible, o f  course,  t o  s e t  

a l l  of t h i s  out  a t  once. I ievertheless,  t h e  broad o u t l i n e  shouid be emphasized: 

t h e  world of ac t ion  divides  i n t o  not  a c t i n g ,  a c t i n g  with no r e c i p i e n t ,  and act -  

i n g  wi th  a recipient-- the PGC c o n t r o l l i n g  t h e  l a s t  case  only--however fuzzy t h e  

l i n e s  between t h e s e  broad ca tegor ies  nay be. Indeed, it w i l l  be  p a r t  of our  

business  t o  try t o  sharpen those  l i n e s .  Before beginning t h a t ,  hovever, we 

should look b r i e f l y  i n t o  t h e  r e l a t i o n s h i p  between t h e  r i g h t  t o  noninterference ,  

which u e  have determined t o  be t h e  most b a s i c  of r i g h t s ,  and t h e  two r i g h t s  

Gevirth f i n d s  most bas ic .  

Gewirth argues t h a t  freedom and bas ic  vell-being a r e  t h e  r i g h t s  d i r e c t l y  

implied by t h e  PGC; t h i s  he i n f e r s  f ron  i t s  mention of t h e  gener ic  f e a t u r e s  of 

ac t ion ,  voluntar iness  and purposiveness respect ively .  Now whether and how t h e s e  

r igh t -ob jec t s  a r e  r e l a t e d  t o  t h e  r i g h t  t o  noninterference vill depend, t o  be 

su re ,  upon how they a r e  understood and what they e n t a i l ,  e s p e c i a l l y  i n  t h e  vay 

of c o r r e l a t i v e  ob l iga t ions .  (Eeedom and well-being i n  conjunction,  a f t e r  a l l ,  

could b r ing  us  very quickly t o  t h e  t h i r d  of Roosevelt 's  famous f o u r  freedoms-- 

freedom from want.) There is a l a r g e  sub jec t ive  element i n  "freedom," as vas 

b r o ~ h t  out  i n  chapter  1; a f o r t i o r i  t h e r e  is i n  "basic vell-being." The r i g h t  

t o  noninterference,  on t h e  o t h e r  hand, is somewhat more s o l i d ,  conforming as it 

does t o  t h e  suggestion s e t  out  i n  chapter  2 ,  sec t ion  7 t o  have t h e  desc r ip t ion  

o f  r igh t -ob jec t s  r e f e r  t o  t h e  a c t i o n s  o f  obligation-holders.  

I f  we t ahe  t h e  minimum i n t e r p r e t a t i o n  Gewirth has given t h e s e  r i g h t s ,  

however, t h e r e  i s  c l e a r l y  a s u b s t a n t i a l  a f f i n i t y  between them and t h e  r i g h t  t o  

noninterference.  I n  t h e i r  minimal forms, he argues,  t h e  r u l e s  d i r e c t l y  implied 

by t h e  W;C are "Do no t  coercen and "Do not harm," which o f  course imp- obliga- 

t i o n s  not  t o  coerce o r  harm o t h e r s  and hence r i g h t s  aga ins t  being coerced o r  

harmed by o the r s .  Now t o  i n v o l u n t a r i l y  involve another i n  a t r a n s a c t i o n  j u s t  

is to coerce h im insofa r  a s  coercion is seen as a harm, it i s  t o  harm him 



as  wel l . )  This in  fac t  i s  Geuirth 's  understanding of coercion, fo r  he s t a t e s  

the ru le  as  follows: "In act ing toward a recipient  do not coerce him, tha t  i s ,  

do not make him par t ic ipa te  i n  t he  interact ion with you against h i s  w i l l ,  o r  

involuntarily,  or  without h i s  consent."' Although t h i s  fornulation i s  not 

exactly l i k e  the explication above (and indeed, Gewirth does not follow h i s  

ru le ,  as  we wi l l  see below), it amounts t o  the  same thing,  t o  saying tha t  the  

r igh t  t o  freedom, o r  against coercion, i s  equivalent t o  the r igh t  t o  noninter- 

ference; for  it requires e i t h e r  t h a t  you do not t ransact  (and therefore  do not 

in te r fe re )  v i t h  a person a t  all, o r  i f  you do, t ha t  you do it in  such a way 

( i . e . ,  v i t h  h i s  consent) t h a t  it is not an interference. 

A question a r i s e s  concerning the  second ru l e ,  however, qu i te  apar t  from 

the notorious subjec t iv i ty  surrounding the  term "harn." Gevirth s e t s  t he  r u l e  

out as  follows: "In acting toward a recipient  do not f r u s t r a t e  h i s  purposes, 

t h a t  is ,  do not diminish or  remove something tha t  seem t o  him t o  be some good 

of his."2 This i s  very broad language, t o  be sure. That d i f f i c u l t y  as ide,  

however, the  ru l e  t e l l s  us & t o  ac t  toward a recipient-or be t t e r ,  how not t o  

act--in the  sense t h a t  the content of t h a t  action must be nomalef icent .  But 

why should t h i s  question even come up? For the  PGC, i n  v i r t u e  of i ts r u l e  

against coercion, t e l l s  us i n  t he  f i r s t  place not t o  ac t  upon a rec ip ien t  with- 

out h i s  consent, a consideration log ica l ly  pr ior  t o  the question of * we 

should ac t  toward him. Once the  recipient  does consent, however, we presumably 

know how t o  ac t ,  we know what the  content of our act  should be, f o r  he has con- - 
sented (or  he hasn ' t )  t o  whatever it is we may have proposed. Indeed, Gewirth 

himself recognizes t h i s  when he says, in  response t o  a re la ted  objection, t h a t  

"so long as  a rec ip ien t  par t ic ipa tes  f ree ly  in a t ransact ion the  w e s t i o n  of 

what is harmful or  beneficial  t o  him should be determined by himself, i n  ac- 

cordance v i t h  h i s  own purposes. 
11 3 

Quite  apar t  then from the  well-known d i f f i c u l t i e s  involved i n  deter- 

mining what i s  or  is not harmful for  others,  there  is an important sense i n  

which the  rule against harming is redundant; fo r  the  l o g i c d y  pr ior  r u l e  

3"~4LQ," p. 294. Cf. a l so  "OPLM," p. 73: " . . . t he re  i s  no conf l ic t  
between what men freely choose t o  do and t h e i r  i n t e r e s t s  o r  welfare, except 
insofar a s  the  l a t t e r  may involve means t o  what men want ra ther  than the  wants 
themselves as  ends." 
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aga ins t  coercing, v i t h  i t s  consent requirement, obvia tes  t h e  need f o r  t h i s  

second rule--at l e a s t  within our  s t a t u s  quo, where ind iv idua l s  a r e  r a t i o n a l  

and competent adu l t s .  I n  t h e  r e a l  world, however, t h i s  conclusion of re-  

dundancy should not be pressed,  f o r  t h e r e  w i l l  be occasions when we v i l l  want 

t o  de fe r  t o  t h e  second r u l e ,  a point  Gewirth only adunbretes.' I n  p a r t i c u l a r ,  
the  r u l e  agains t  coercing i s  s u f f i c i e n t  f o r  t h e  ordinary  cases ;  but  t h e  rule 

agains t  harming i s  required i n  t h e  anomalous cases ,  when consent is not f u l l y  

possible--as i n  emergencies, 

cluding ch i ld ren  not  our own 

in te r fe rence  and y e t  con t ro l  

t o  p roh ib i t  all in te r fe rence  

l e n t , "  t h e  r u l e  aga ins t  harm 

o r  v i t h  r e l e v a n t l y  incapac i t a t ed  ind iv idua l s ,  in-  

It i s  required so t h a t  we can both al low f o r  

t h e  content  of  t h a t  in te r fe rence .  Unless w e  want 

t h a t  i s ,  even i n  emergencies and when "benevo- 

ng i s  needed a s  a con t ro l .  But t h e  d i f f i c u l t i e s  

here a r e  i m e n s e ,  t h e  p o s s i b i l i t y  fcr ~ p e n i n g  a Pandora's Box very realm3 For 

2 ~ u l e s  r egu la t ing  our behavior toward our own ch i ld ren  come under t h e  
category of s p e c i a l  r e l a t ionsh ips .  

3 ~ t  i s  an unduly r igorous  (and even perverse)  deontology t h a t  prohib- 
i t s  unconsented t o  in te r fe rence ,  even i n  emergency s i t u a t i o n s .  Q u i t e  
a p a r t  from r e q u i r i n g  Good Samaritan interference--and t h i s  theory vil l  not- 
we should a t  l e a s t  p e r n i t  it when consent i s  not  poss ible .  A t  t h e  same t i m e ,  
such in te r fe rence  should be con t ro l l ed ,  f o r  t h e  incompetent Good Samaritan, no 
l e s s  than anyone e l s e ,  should be held responsible  f o r  t h e  consequences o f  h i s  
ac t ions .  

This last  considera t ion,  i n  f a c t ,  po in t s  t o  one of t h e  more important 
consequent ia l i s t  reasons f o r  not  r equ i r ing  Good Samaritan ob l iga t ions :  t o  re- 
g u i r e  behavior a t  a c e r t a i n  l e v e l  of competency & impose l i a b i l i t y  f o r  f a i l u r e  
t o  meet t h a t  standard is  object ionable  on any number of  grounds; l i k e v i s e ,  t o  
r equ i re  behavior and grant  immunity from l i a b i l i t y  is  equal ly  objectionable.  
So even on consequent ia l i s t  grounds it is  b e s t  not t o  have Good Samaritan o b l i -  
ga t ions  a t  a l l .  For a discuss ion of some of t h e s e  problems see  James M. 
R a t c l i f f e ,  ed., The Good Samaritan and t h e  Law ( ~ a r d e n  Ci ty ,  X.Y.: Doubleday, 
1966). For an ana lys i s  of t h e  underpinnings of t h e  common l a w ' s  r e f u s a l  t o  im- 
pose Good Samaritan d u t i e s  s e e  Richard A. Epstein,  "A 'i?leory of S t r i c t  L i a b i l i t y , "  
Journal  of Legal S tud ies  2 (1973): 189-204; a l s o  F i t zgera ld ,  "Acting and Refrain- 
ing," pp. 138-39. 

It i s  of  course a d i f f e r e n t  and o f t en  very  d i f f i c u l t  ques t ion j u s t  vhen 
consent i s  not poss ib le  and hence when benevolent i n t e r f e r e n c e  m a y  be permis- 
s ib le .  The problem of so-called "informed consent" as it a f f e c t s  medical prac- 
t i c e  (and malpract ice)  generally and t h e  problem of consent i n  p s y c h i a t r i c  c a r e  
i n  p a r t i c u l a r  a r e  r e levan t  here.  On t h e  former see  Richard A .  Epstein,  "Medical 
Malpractice: The Case f o r   ont tract," American B a r  Foundation Research Journal ,  

1976, no. 1, pp. 119-28. On t h e  l a t t e r ,  and f o r  horrendous examples of the 



purposes of app l i ca t ion  t o  t h e  ordinary  world, then,  these  two r u l e s  should be 

seen a s  r e l a t e d  by p r i o r i t y ,  f o r  t h a t  i s  t h e i r  l o g i c a l  r e l a t i o n s h i p :  thus  the  

r u l e  aga ins t  coercing con t ro l s ,  unless  s p e c i a l  circumstances make i t s  applica- 

t i o n  impossible, i n  which case t h e  r u l e  aga ins t  harming controls .  

The point  I want t o  secure f o r  p resen t  purposes, however, i s  t h i s :  i n  

t h s t  Cewirth 's  two bas ic  r u l e s  ( i n  these  minimal forms) d i r e c t  our behavior 

only a s  it involves recipients--and t h i s  they e x p l i c i t l y  do--they say nothing 

t o  us when we have no r e c i p i e n t s ,  leaving us f r e e  on those  occasions to do as 

we please;  thus  t h e  r i g h t s  they e n t a i l  f o r  everyone, agents  and r e c i p i e n t s  

a l i k e ,  a r e  tantamount t o  the  r i g h t  t o  noninterference--indeed, t h e  r u l e  agains t  

coercion c l e a r l y  impl ies  t h i s .  How we choose t o  l a b e l  these  r i g h t s ,  then,  i s  

perhaps a matter  of preference:  I p r e f e r  t o  speak of t h e  r i g h t  t o  noninterfer-  

ence as  the  most bas ic  r i g h t  i n p l i e d  by t h e  PGC--treating t h e  r i g h t s  aga ins t  

being coerced o r  harmed as manifes ta t ions  of t h i s  right--because I b e l i e v e  it 

g e t s  t h e  emphasis r i g h t ,  e s t a b l i s h i n g  c l e a r l y  t h e  presumption agains t  i n t e r f e r -  

ence and f o r  freedom. In  any event ,  we have made e x p l i c i t  here t h e  fundamental 

f e a t u r e  t h a t  is only i m p l i c i t  i n  t h e  PGC, a f e a t u r e  t h a t  Gewirth, a s  ve  a r e  

about t o  s e e ,  has f a i l e d  t o  apprecia te .  

4.4. Welfare, causa l i ty ,  and consistency 

Although these  e a r l y  f indings  may be thought c l e a r  enough t o  allow t h e  

argument t o  proceed t o  genera l  r e l a t i o n s h i p s ,  confusions rooted i n  t h e  meta- 

physical  underpinnings of t h e  PGC can and do a r i s e ;  they  have l e d  Gewirth, i n  

f a c t ,  t o  opposi te ,  indeed, t o  contradic tory  f indings about t h e  moral order ,  not 
I 

unlike many o t h e r s  working with similar pr inc ip les .  In  p a r t i c u l a r ,  Gevirth 

abuses t h a t  can accompany such in te r fe rence  ("for t h e  ' p a t i e n t ' s 1  own goodR), 
see  Thomas S. Szasz, Psych ia t r i c  J u s t i c e  (:lev York: Macmillan, 1965). Oving 
t o  t h i s  p o s s i b i l i t y  f o r  abuse, t h e  p r i o r i t y  r e l a t i o n s h i p  between Gevirth 's  tw 
r u l e s  (mentioned i n  t h e  t e x t  immediately following above) should be  seen as 
es tab l i sh ing  a s t rong presumption aga ins t  "benevolentt' i n t e r fe rence ;  t h i s ,  
coupled with l i a b i l i t y  f o r  t h e  harmful consequences of such in te r fe rence ,  
should help t o  minimize abuses. Such a presumption impl ies ,  of course, a pref- 
erence f o r  n a t u r a l  harm over man-made hum, f o r  t h a t  w i l l  be  t h e  l i k e l y  bal- 
ance--and I be l i eve  t h e  c o r r e c t  one. 

' ~ f .  , e. g . ,  Rawls, A Theory of J u s t i c e ,  pp. 60ff. ; Charles F r i e d ,  Right 
and Wrong (cambridge: Harvard Universi ty Press ,  19781, chap. 5. 



has argued t ha t  i n  something l i k e  our s t a t u s  quo the  PGC a t  times does pro- 

h i b i t  not act ing,  requir ing instead pos i t ive  act ions  of spec i f i c  kinds,  a 

conclusion involving the  re la t ionsh ip  between h i s  two basic  r i gh t s ,  but 

rooted ul t imately ,  though impl ic i t ly ,  i n  a  very dubious theory of causal i ty .  

Typical cases, he bel ieves ,  a r e  those involving forms of rescue or  welfare 

(which might be characterized a s  rescue over t ime) ,  requir ing so-called "Good 

Samaritan" obligations; but the  var ia t ions  capable of being b u i l t  upon these 

paradigm cases a r e  almost endless. 1 

I am going t o  give several  arguments against  t h i s  conclusion--in ad- 

d i t ion  t o  t he  most basic ,  straightforward ones presented above--any one of 

which should be su f f i c i en t ;  t h e  cumulative e f f e c t ,  I t r u s t ,  w i l l  be overwhelm- 

ing. Perhaps I should note soze reasons, however, for  d i rec t ing  so nuch at ten-  

t ion  t o  t h i s  issue.  It has already been nentioned t h a t  t h e  welfare nodel i s  a 

paradigm capable of generating endless var ia t ions ;  i f  t he  paradigm can be shown 

t o  be specious--i.e., i f  it can be shown t h a t  t he r e  a r e  no r i g h t s  t o  welfare-- 

the  same w i l l  be t r ue  of these  var ia t ions  insofar  as they depend upon the  same 

pr inciples .  This model, moreover, has ce r t a in  basic  fea tures  t h a t  make it 

theo re t i c a l l y  in te res t ing .  It i s  not uncomon f o r  p o l i t i c a l  philosophers, f o r  

example, t o  spezk of two "kinds" of rights--the t r a d i t i o n a l  r i g h t s  t o  l i b e r t y  

and the more modern soc i a l  and economic r i gh t s ;  insofar  a s  t h e  l a t t e r  a r e  var i -  

a t ions  upon t he  welfare-rights paradigm it i s  well  t o  knov how they f i t  with 

the  t r a d i t i o n a l  r i gh t s ,  i f  indeed they do. Again, t h e  ob jec t s  of welfare r i g h t s  

a re  gener ical ly  d i f fe ren t  from those of t r a d i t i o n a l  r i gh t s ;  they a r e  r i g h t s  t o  

things,  or a t  l e a s t  t o  ass i s tance ,  not simply t o  l i b e r t y  or  noninterference. 
2 

A s  such, t h e i r  cor re la t ive  obl igat ions ,  en t a i l i ng  pa s i t i ve  ac t ions ,  a r e  alto- 

gether d i s t i n c t  from t h e  obl igat ions  cor re la t ive  t o  t r a d i t i o n a l  r i g h t s ,  which 

e n t a i l  only negative act ions  ; t h e  ve l f  a re  model, t h a t  is,  involves stepping 

over a  ce r t a in  natural  l i n e  separating negative and pos i t i ve  actions.  My a i m  

v i l l  be t o  show, fo r  t he  many reasons t h a t  follow, t h a t  t h a t  l i n e  should not 

' ~ f .  "IOPR," p. 58; a l so  "OPLM," p. 71: "The 'duty t o  rescue' i s  an 
obvious example of t h i s ,  but there  are also m a n y  o ther  such cases i n  a m a s s  
society  of interdependent persons." 

2 ~ e e  Maurice Cranston, " E m  Rights: A Reply t o  h-ofessor Raphael," 
i n  Raphael, P o l i t i c a l  Theory and t h e  Rights of Man, p. 96. 



be overstepped i n  t he  Dane of obligations.  I f  I am able  t o  do so,  then t h e  

case against  welfare r i gh t s  w i l l  have been made i n  t h e  nost basic terms pos- 

s i b l e ;  fo r  there  a r e  no t e r n s  accurately character iz ing t h e  obl igat ions  cor- 

r e l a t i v e  t o  a l l  r i g h t s  t h a t  a r e  more basic  and all-enconpassing than act ion 

and nonaction. 

In  order not t o  be nisunderstood and thought obdurate, i f  not worse, 

I should probably a t  t h i s  point  make c lear  i n  very simple t e r n s  what I w i l l  

and w i l l  not be arguing. I w i l l  not be saying t h a t  individuals  ought not t o  

a s s i s t  others.  90r w i l l  I u g u e ,  except l a t e r ,  t h a t  they ought t o .  Rather, 

I w i l l  be saying t h a t  these cases do co t  involve moral obl igat ions ,  t h a t  in- 

deed, were t he r e  t o  be Good S m i t a n  obl igat ions  we would have contradictions 

a t  the  hear t  of our theory, as I w i l l  demonstrate below. But I do dis t inguish 

between "obligation" and "ought": one can say with perfect  consistency t h a t  

one has no obl igat ion t o  help others  and ye t  t h a t  one ought t o  do so, a dis-  

t i nc t i on  I w i l l  develop b r i e f l y  toward t h e  end of t h i s  sect ion.  I f  there  are  

no Good Samaritan obl igat ions ,  then, t he r e  a r e  of course no cor re la t ive  r i gh t s  

t o  rescue, welfare, e tc .  These f indings,  as ref inenents  of those i n  t h e  l a s t  

section, a r e  l i kev i s e  far-reaching. 

Now Gewirth begins h i s  argument fo r  pos i t ive  general  obl igat ions  by 

locat ing what he c a l l s  t h e  impar t ia l i ty  requirement of t h e  PGC. He claims 

t h a t  t h e  PG€ 

. . . says t o  every agent t h a t  j u s t  a s ,  i n  ac t ing ,  he necessar i ly  appl ies  
t o  himself and claims a s  r i gh t s  f o r  himself t h e  generic f ea tu r e s  of act ion,  
voluntariness o r  freedon and purposiveness a t  l e a s t  i n  t h e  sense of basic  
well-being, so he ought t o  apply these same generic fea tures  t o  all the  
rec ip ien ts  of h i s  ac t ions  by al loving +hem a l so  t o  have freedom and basic  
well-being and hence by re f ra in ing  from coercing them o r  i n f l i c t i n g  bas ic  
harm on them. This means t h a t  t he  agent ollght t o  be  & p a r t i a l  a s  between 
himself and o ther  persons when the  l a t t e r ' s  freedom and bas ic  well-being 
a r e  a t  stake.  . . -1 (*hasis added. ) 

The equivocation here ,  indicated by t h e  added enphasis, i s  ins t ruc t ive .  Gewirth 

has moved from obl igat ions  t h a t  a r e  owed t o  one's r ec ip i en t s  t o  obl igat ions  t ha t  

a r e  owed i n  general ,  t o  other  persons, persons not necessar i ly  one's recipients .  

This i n  i t s e l f  i s  of course unexceptional, f o r  t h e  obl igat ions  implied by the 

X C  are owed t o  everyone; i t ' s  j u s t  t h a t  they don't come up unless  a t ransact ion 



i s  imminent o r  threatened1--or, unless some kind of t ransac t ion  i s  t o  be E- 
quired. We ge t  an indicat ion t h a t  t h i s  l a s t  w i l l  be coming i n  the  qual i f ica-  

t i o n  Gewirth places  upon t h i s  c l a s s  of "other persons": t h e  agent ought t o  

be impar t i a l ,  he says ,  when these  o thers1  "freedom and basic  well-being a r e  

a t  stake." Xotice t h e  s h i f t  here,  fo r  it i s  important: t he  freedom and well- 

being of the  agent 's  r e c ip i en t s  a r e  a t  s take because of h i s  impending action; 

t h i s  connection i s  dropped, however, when Gewirth switches t o  t a lk ing  about 

o ther  persons, f o r  t h e i r  freedom and well-being need be a t  s t ake  only &- 
p l i c i t e r ,  not because of any impending act ion of t h e  agent. Thus on t h i s  

extended view we must be impart ia l  a s  between ourselves and o ther  persons not 

only when these  o thers  a r e  t h e  r e c ip i en t s  of our ac t ion ,  but  a l so  when it is 

simply t h e  case t h a t  t h e i r  freedon and basic  well-being a re  at s take,  whether 

owing t o  na tu r a l  causes, t o  t h e  act ions  of o thers ,  o r  perhaps even t o  t h e i r  

OM actions.  In  sho r t ,  t h e  agent c ausa l i t y  r equ i rmen t ,  e x p l i c i t l y  a pa r t  of 

t he  PGC (by v i r t u e  of t he  word "recipient") ,  has been severed. 2 

There is c l e a r l y  no warrant f o r  t h i s  extension of  t h e  PGC, f o r  a s  was 

brought ou t  in  t h e  last sect ion,  the  PGC i s  a p r inc ip le  of  freedom, not of 

beneficence. A pr inc ip le  t h a t  requ i res  us  t o  be i n p a r t i a l  as between ourselves 

and others-when by our act ions  we a r e  not even involved b5th these  others-is 

hardly a p r inc ip le  of  freedom. 

not  unexpectedly, then,  Gevirth goes on f ron  t h i s  impar t i a l i ty  require- 

ment t o  couplete t h e  argument: 

Given t h e  E, the re  d i r e c t l y  follows t h e  negative duty no t  t o  i n f l i c t  
se r ious  g ra tu i tous  harm on o the r  persons. There a l s o  d i r e c t l y  follows t he  
pos i t i ve  duty t o  perform such act ions  a s  rescuing drowning persons o r  feed- 
ing s ta rv ing  persons, espec ia l ly  when t h i s  can be done a t  r e l a t i v e l y  l i t t l e  
cos t  t o  oneself .  For t he  PGC proh ib i t s  i n f l i c t i n g  basic harms on other  per- 
sons; but  t o  r e f r a i n  from performing such ac t ions  a s  rescuing and feeding 
i n  t h e  circumstances described would be  t o  i n f l i c t  basic harms on t he  per- 
sons i n  need and would hence v i o l a t e  t h e  impa r t i a l i t y  required by t h e  =. 
It would mean t h a t  while t he  agent pa r t i c i pa t e s  i n  t he  s i t ua t i on  voluntar i ly  
and with bas ic  well-being, not  t o  mention h i s  o ther  purposes, he prevents 
h i s  r e c ip i en t  from doing so. Although there  i s  indeed a d i s t i nc t i on  between 

'see p. 131, n. 1 above- 

2For a discussion,  not alvays cor rec t ,  of agent causa l i ty ,  e spec ia l ly  a s  
it involves causzl  relevance problems, see  J o e l  Feinberg, "Sua Culpa," i n  Doin& 
and Deserving (princeton: University Press ,  1970), e spec ia l ly  pp. 195-211. 



causing a bas ic  harm t o  occur and merely permit t ing  it t o  occur by one ' s  
i n a c t i o n ,  such i n t e n t i o n a l  inac t ion  i n  t h e  described circumstances i s  it- 
s e l f  an ac t ion  t h a t  i n t e r f e r e s  with t h e  bas ic  well-being of t h e  person i n  
need. For it prevents ,  by mevls under t h e  agen t ' s  c o n t r o l  and with h i s  
knowledge, t h e  occurrence of t r a n s a c t i o n s  which would remove t h e  bas ic  
harms i n  question.1 

There i s  much t h a t  i s  wrong i n  t h i s  passage,  i t s  prima f a c i e  o r  comon- 

sense  appeal  notwithstanding.  i io t ice  first t h e  c o s t  f a c t o r :  "a t  r e l a t i v e l y  

l i t t l e  c o s t  t o  oneself." How d i d  a  cos t -benef i t  ana lys i s  work i ts  way i n t o  

t h i s  he re to fo re  nonconsequent ia l i s t  argument? The e f f e c t ,  o f  course,  i s  t o  

have r i g h t s  r e l a t e d  by degree t o  cos t s :  ou r  r i g h t s  t o  welfare  "ex i s t "  inso fa r  

and only i n s o f a r  a s  t h e i r  c o s t s  are no t  too dear! O r  i s  it r a t h e r  t h a t  they 

go on e x i s t i n g  even when we c a n ' t  a f f o r d  t o  recognize them? I n  any event ,  t h e  

ex i s t ence  o f  t h e s e  r i g h t s  i s  hardly  secured i n  good deontologica l  fashion.  In- 

deed,  t h e  very  concept of a r i g h t  i s  undermined by t h i s  inc lus ion  of c o s t  con- 

s ide ra t ions .*  But i f  we a r e  going t o  have such r i g h t s ,  and hence t h e i r  cor- 

r e l a t i v e  p o s i t i v e  o b l i g a t i o n s ,  how can w e  e include t h e  c o s t  f a c t o r ?  J u s t  

so ,  which is one good reason n o t  t o  have them. It i s  we l l  t o  d i s t i n g u i s h ,  

again ,  between beneficence and o b l i g a t i o n ,  t h e  b e t t e r  no t  t o  undermine e i t h e r .  

I want t o  concentra te ,  however, on t h e  theory  o f  c a u s a l i t y  i m p l i c i t  i n  

t h i s  passage. The importance o f  t h e  i m p a r t i a l i t y  requirement,  as Gewirth 

understands it, should now be c l e a r .  For t h e  harm he i s  speaking of above, at 

l e a s t  i n  t h e  beginning,  does not  de r ive  from anything t h e  agent  has  done o r  is 

about t o  do: "other  persons" a r e  drowning o r  s t a n r i n g  f o r  reasons ,  ex hypothesi ,  

u n r e l a t e d  t o  t h e  agent .  He is not  t h e  cause o f  t h e i r  p l i g h t .  A s  we saw above, 

however, Gewirth thinks t h a t  t h e  agent  must never the les s  be  i m p a r t i a l  a s  between 

himself and t h e s e  o t h e r s :  hence t h e  p o s i t i v e  o b l i g a t i o n  t o  assist. 

Now t h i s  i m p a r t i a l i t y  argument a lone  i s  a weak and e a s i l y  de feas ib le  

foundation f o r  p c s i t i v e  o b l i g a t i o n s ,  as has  a l r eady  been demonstrated. Thus it 

i s  that Gewirth goes on t o  t r y  t o  show t h a t  t o  fa i l  t o  a s s i s t  would be t o  g- 
r e c t l y  v i o l a t e  t h e  PCC by causing harm t o  t h e s e  o the r s .  There a r e  seve ra l  var i -  

a t i o n s  of t h i s  argument i n  t h e  passage: t o  r e f r a i n  would be t o  i n f l i c t  b a s i c  

harms; t h e  agent prevents  his r e c i p i e n t  kom p a r t i c i p a t i n g  i n  t h e  s i t u a t i o n ,  he 

1 " ~ ~ ~ , "  pp. 57-58. C f .  a l s o  "OPLM," pp. 71-72. 

2 ~ e e  p. 115 above f o r  a  v a r i a t i o n  of t h i s  po in t .  



i n t e r f e r e s  with those  i n  need, he prevents  t h e  occurrence of t ransact ions--a l l ,  

mind you, by doing nothing! '=he language of causa l i ty  i s  being used here  very 
I loose ly ,  t o  be sure.  To r e f r a i n  i s  hardly t o  i n f l i c t ;  nor is it t o  prevent o r  

t o  i n t e r f e r e .  These las t  t h r e e  a r e  a c t i v e ,  not passive verbs: i n  t h e  absence 
of any s p e c i a l  r e l a t i o n s n i p s  we i n f l i c t ,  prevent ,  and i n t e r f e r e  by ac t ing ,  not 

'J 
L by re f ra in ing .  Indeed, on Gewirth's a n a l y s i s  t h e r e  appears t o  be no end t o  

t h e  h a m  fo r  which we nay be held  responsible .  O r  does he in tend t h e  "in t h e  

circumstances described" c lause  t o  break tile connection? This i s  a slim--and 

slippery-reed on which t o  r e s t  our p lea  of not  g u i l t y .  Gewirth adds t h a t  t h e  

agent "pa r t i c ipa tes  i n  t h e  s i t u e t i c n . "  Is t h a t  what he does? "Par t ic ipate"  

is again an a c t i v e  verb. Is  t h e  a g e n t ' s  mere presence t o  be construed as 

"par t ic ipat ion"?  I f  s o ,  a door t o  d i squ ie t ing  conclusions i s  wide open. 3 

'An appeal  t o  ordinary  usage, moreover, would be  of  doubtful  value ,  f o r  
t h e  "ordinary" use of causal  language is l e s s  than r e l i a b l e ,  e s p e c i a l l y  as 
cases  become more d i f f i c u l t  o r  out  of  t h e  ordinary.  The ana lys i s  t o  be devel- 
oped here ,  i n  f a c t ,  w i l l  i f  anything seek t o  c o n s t r i c t  t h e  range of causa l  ex- 
p lanat ions  as these  involve hunan agents ,  which is contrary  t o  what I t ake  t o  
be t h e  hunan tendency--no doubt a manifes ta t ion of  deep-rooted an imis t i c  
views--to go t h e  o t h e r  way, t o  involve o t h e r s  as causal  agents when more in-  
nocent explanations would b e t t e r  serve.  

2~ include t h i s  proviso regarding s p e c i a l  r e l a t ionsh ips  because o f  t h e  
pecu l i a r  problem of  "cessations." Later  I w i l l  argue t h a t  t h e  a s s e r t i o n  i n  t h e  
t e x t  holds even i n  t h e  case of s p e c i a l  relat ionships--except when t h e  no t  doing 
is  a cessat ion,  and hence a kind of ac t ion .  

3 ~ o  g e t  a glimpse of those conclusions ve need go no f u r t h e r  than  
Gewirth i n  "OPLM," p. 71, n. 12. There he approvingly quotes A. Tunc, "The 
Volunteer and t h e  Good Samaritan," i n  R a t c l i f f e ,  The Good Samaritan and t h e  
Law, pp. 45-46: "From a phi losophical  po in t  of view, it does not  appear pos- - 
s i 3 l e  t o  d i s t i n g u i s n  between t h e  man uho does something and t h e  man who d l o m  
something t o  be done, when he  can i n t e r f e r e .  Such a d i s t i n c t i o n  would disre- 
gard the  l i b e r t y  of mm, h i s  freedom of choice,  h i s  c r e a t i v e  power, h i s  'en- 
gagement* i n  t h e  world and anong o the r  men. A stone does not  bear any l i a b i l -  
i t y  i f  a  murder i s  c o r s i t t e d  bes ide  it; a man does. By h i s  dec i s ion  not  t o  
i n t e r f e r e  o r  t o  in terveze ,  he p a r t i c i p a t e s  i n  t h e  murder [ a p h a s i s  added]." 
Altnough Gewirth so f t ens  t h i s  conclusion s l i g h t l y  by not ing t h a t  t h e r e  are cost  
and c i r c w s t a n t i a l  f a c t o r s  t o  be  considered, these  q u a l i f i c a t i o n s  a r e  r a i s e d  
Simply by way of d i s t ingu i sh ing  t h e  morally obl igatory  fro; the supererogatory- 
See also Singer ,  "14e~ative and P o s i t i v e  Duties ," p. 101: I f  you a r e  suddenly 

s t r i c k e n  ill, and I can e a s i l y  save your l i f e  by handing you a p i l l  and a g l a s s  
of water,  o r  by giving you an i n j e c t i o n  wi th  a near-by hypodermic needle,  and I 
f a i l  o r  r e fuse  t o  do s o ,  I aa n o r a l l y  a s  responsible  f o r  your death a s  I would 
be i f  I had d e l i b e r a t e l y  given you ~ o i s o n  [emphasis added]." 



Moreover, even i f  we give Gewirth h i s  point about par t ic ipa t ion  (and I do no t ) ,  

it hardly follows t h a t  the  agent, by doing nothing e l s e ,  prevents h i s  rec ip ien t  

from participating--not, t ha t  i s ,  without s t re tch ing  the word "prevent" out of 

all recognition. (Gewirth's subsequent use of "prevent" w i l l  be t rea ted  below.) 1 

Before continuing with the  r e s t  of the passage, however, I want t o  press 

t h i s  question of the causal efficacy of not doings. For i f  not doings 9 cause 
coercion and harm, they would seem t o  be proscribed by the  PCC. The PGC's two 
basic ru les  would then e n t a i l  both the proposition "Do not act such t h a t  y o u  

act ion w i l l  coerce or  ham others" pJ t he  proposition "Do not fail t o  ac t  i n  a 

way such t h a t  your f a i l u r e  w i l l  coerce o r  harm others." I n  short ,  t he  PGC -au ld  

not simply proscribe; it would prescr ibe as  well. Now t o  be sure ,  pos i t ive  ac- 

t i ons  are  causally efficacious: they rearrange the  world, which rearrangements 

a r e  t h e i r  effects .  The question I am ra i s ing  about t h e  entai lnents  of t h e  PGC, 

however, concerns negative act ions (and, i n  t he  context developed i n  t he  l a s t  

sect ion,  pos i t ive  actions the e f f ec t s  of which a r e  causally unrelated t o  t he  
2 e f fec t s  a t  i s sue  ). Are these causally efficacious (and i f  so ,  i n  the  requis i te  

way)? Do we o r  can we coerce or  harm when we don't a c t  (o r  when we ac t  i n  a wey 
3 causally unrelated t o  t he  ham or putat ive coercion a t  i s sue  ) ?  

It i s  a t  t h i s  point ,  as we attempt t o  answer these questions,  t h a t  t h e  

s t a tu s  quo f inds i t s  most important use.4 For these a re  questions about cau- 

'see a l so  "OPLM," p. 72, n. 13: " . . . when one is  able t o  prevent 
h a m  t o  other persons and i s  aware of t h i s ,  t o  r e f r a in  from harning them re- 
quires  t h a t  one prevent t ha t  harm." It follows, then,  t h a t  i f  one does not pre- 
vent t ha t  h m ,  one does not r e f r a in  from harming them, i . e . ,  one harms them- 
which is absurd! This analysis  u t t e r l y  ignores t h e  source of t h e  harm; or  
worse, it s h i f t s  t h e  source of the  harm from whatever it might be t o  t h e  
bystander! 

=)These pos i t ive  act ions should be distinguished from both negative ac- 
t i ons  and other  pos i t ive  act ions t h a t  e causally e f f icac ious  i n  t he  r equ i s i t e  
way. I mention them here-though I do not discuss  them u n t i l  the  next section- 
because they are  pa r t  of t he  immediate broad entailments of the  K C ,  as brought 
out i n  t he  last section. 

3~ say "putative" because, unlike with harm, coercion can be caused ul-  
t imately only by hunan agents--guns, fences, e tc . ,  coerce only by having agents 
so3ewhere behind them; thus i f  the  answer t o  t h i s  question is  negative, there  
oay i n  f a c t  be no coercion. 

4 ~ e e  chap. 1, sec. 5 fo r  the background f o r  t he  causal a r p e n t s  t h a t  
follow. The analysis presented here i s  meant t o  apply t o  t h e  context of the  



s d i t y  and hence about changes over time. The s t a t u s  quo, l e t  us r e c a l l ,  i s  
a spatio-temporal s t a r t i n g  point ,  absent any spec ia l  re la t ionsh ips ,  with no 

act ion a t  f i r s t ;  hence there  i s  ex hypothesi no in te r fe rence  and there fore  

the re  a r e  no r ight-viola t ions .  (This i s  not a substant ive  conclusion, but  a 

mere descr ipt ion of  t he  s t a r f i ng  point .  ) Hov then do v io la t ions  come about? 
And vnat a r e  t h e i r  causal  roots? A necessary condition i s  fo r  coercion o r  

harm t o  come about. Since ex hy-pothesi these  do not obtain  i n  t h e  beginning, 

they can come about only through some change i n  t h e  s t a t u s  quo. (!Chis i s  not 
t3  say, of course, t h a t  a change i n  t h e  s t a t u s  quo necessar i ly  involves coer- 

cion o r  ham,  but  only t ha t  f o r  these  t o  occur a change must occur.) IIov 
changes nay occur of a na tura l  s o r t  vhich may cause harm (though not coercion):  

f loods,  fanine,  pes t i l ence  and t h e  l i k e  can d e b i l i t a t e  t h e  individuals  i n  t h e  

s t a t u s  quo. Less dramatically,  gradual changes--such a s  onset t ing hunger--may 

occur t o  br ing about this sane e f fec t .  And of course vhen individuals  begin 

t o  a c t  these  ac t ions  a r e  themselves changes, vhich nay produce both harm and 

coercion. Sut not doings a re  not changes. They cannot the re fore  cause changes, 

f o r  the re  i s  nothing a b m t  them--no change about then-that could possibly serve 

t o  make of then causa l  events--they a r e  causal ly  ineff icacious .  Hence they can- 

not cause coercion and harm, nor can they v io l a t e  r i g h t s  against  being coerced 

o r  harmed. (on t he  contrzry,  were not doings not alloved, these  r i g h t s  vould 

be viola ted,  a s  should be c l ea r  from t h e  l a s t  sec t ion  and i s  t o  be spe l led  ou t  

nore f u l l y  belov.) I n  t h e  s t a t u s  quo, then,  t h e  PGC does not prescr ibe ,  it only 

proscr ibes;  it does not requ i re  act ions ,  it only p roh ib i t s  act ions  of a c e r t a i n  

kind, viz.  , those t h a t  coerce o r  harm others .  For b order  t o  show a v io la t ion  

of t h e  FCC it is necessary t o  e s t ab l i sh  a causal  re la t ionsh ip ;  i n  t he  case of 

not doings t h a t  re la t ionsh ip  cannot be established. 
1 

s t a t u s  quo and t o  t h e  general  re la t ionsh ips  t h a t  obtain  i n  and develop from it 
only. It can be extended t o  t he  w r l d  of spec ia l  re la t ionsh ips ,  hovever, and it 
w i l l  be vnen they en t e r  t h e  discussion,  but only i n  a m r e  complex vers ion,  vhich 
vili be developed vhen t h e  need a r i ses .  Thus questions t h a t  vould r e l a t e  t o  this 
r i che r  context should be held i n  abeyance u n t i l  then. 

'1n so concluding I do not  follow H. L. A. H a r t  and A. M. HonorE, Causa- 
t i o n  i n  t he  Lav (Oxford: Clarendon Press ,  19591, pp. 2-3, 28-29, 35-38, 47, 55- 
57, 131-33, 329-32. These authors t r e a t  omissions a s  causes on r a t h e r  s t ra igh t -  
forvard, "cozmon sense" grounds, d is t inguishing causes from mere conditions and 
nor=& o r  expected con&itions from abnonaal o r  unexpected ones. When a negative 



'%is means, then,  t h a t  the re  i s  no uay t h a t  Gexirth 's  analysis  vill 

succeed a s  long as  he construes t h e  agent 's  behavior a s  a negative act ion 

(which i s  what it i s ) ,  f o r  the  causal  re la t ionsh ip  cannot be established. 

In te res t ing ly ,  Gevirth appears t o  be aware of t h i s ,  f o r  not ice  t he  s h i f t  i n  

t he  l w a g e  he uses t o  character ize  t he  agent 's  behavior. Having argued t ha t  
t o  r e f r a i n  i s  t o  i n f l i c t  harm, he then gran t s  t h a t  " there  i s  indeed a d i s t inc -  

t i o n  betueen causing a basic  harm t o  occur and merely permitt ing it t o  occur 

by one's inaction,' '  a point  I urged i n  analyzing t he  f i r s t  pa r t  of t h e  passage. 

Because inact ion only "permits"--and Gewirth needs "causes1'--he goes on t o  c d l  

the  agent ' s  inact ion an act ion.  The warrant f o r  t h i s  s h i f t  i n  terminology, ap- 

parent ly ,  i s  t h e  inac t ion ' s  being " intent ional"  and i t s  taking pl-ce "in t h e  

described circumstances. " Given any s e t  of circumstances, then,  we presumably 

can c rea te  ac t ions  a s  quickly and a s  e a s i l y  a s  we can c rea te  in ten t ions  not t o  

do t h e  th ings  t h a t  might be done i n  those circumstances! It i s  t h a t  simple, 

Gewirth bel ieves ,  t o  become a causal  agent,  and indeed, a s  he continues, t o  in- 

t e r f e r e  with others! In shor t ,  i f  ( a )  I am aware t h a t  you need ass i s tance ,  

(b )  I can a s s i s t  you, and ( c )  t h e  cost i s  not too g r ea t ,  and I do not a s s i s t  

you, I am a causal  agent; absent any of these  conditions I am not. This i s  a 

broad theory of causation indeed, rooted deeply i n  nornative considerations.  

Here again,  even i f  we give Gewirth t h e  point  about t h e  inact ion 's  

being an action--under a d i f f e r en t  description--this hardly makes of it an in- 

terference.  ( I f  t o  r e f r a in  is t o  i n t e r f e r e ,  then t h e  r i g h t  t o  noninterference 

i s  dll but inscrutable . )  On t h e  contrary,  what Gewirth wants is  an in te r fe r -  

ence--with t h e  ongoing causal chain! Indeed, dl we need do t o  determine 

whether t h e  "interference" causes t h e  ha.rm i s  t o  eliminate him and h i s  

from the  accomt--mder whatever correct  description--and then ask 

&ether t h e  h a  would occur anyway. Clearly it would, t h e  d r o n i n g  o r  s ta rve  

condition is abnormal o r  unexpected it may be seen a s  a cause, on t h e i r  view. 
While t h i s  analysis  has a ce r ta in  i n t u i t i v e  a p p e d ,  it places a considerable 
burden on determining what i s  normal o r  expected. Moreover, i n  t h e  case at 

hand it i s  not l i k e l y  t o  be of great  help,  r a i s i ng  se r ious  normative questions 
a s  it does. Accordingly I prefer  t o  use a "change," o r  "physical," o r  "force," 
o r  "act" paradigm of causation; while some would c a l l  t h i s  (pe jora t ive ly)  a 
nore "pr in i t ive"  approach, t h a t  i n  my j u m e n t  is i t s  v i r t ue .  For it serves  t o  

e l i n ina t e  normative f ac to r s ,  thereby enabling us t o  b e t t e r  d i s t ingu ish  what iq 
f a c t  ha?pens from what i s  e i t h e r  expected o r  required according t o  some norma- - 
t i v e  c r i t e r i on .  



ing would go on, f o r  w a i n ,  t h e  agent i s  not  %he cause of these  harms, we can 
give an adequate causa l  account of t h e  harm, t h a t  i s ,  without any mention what- 

ever Of the agent- Indeed, any such re fe rence  would be superfluous,  for there 

is no desc r ip t ion  t h a t  w i l l  c o r r e c t l y  capture  what t h e  agent  i s  "doing" t h a t  

can e s t a b l i s h  t h e  causa l  r e l a t i o n s h i p .  

We look more c l o s e l y ,  however, a t  t h e  f i n a l  po in t  i n  t h e  pas- 

sage, concerning Preventing t h e  occurrence o f  t r a n s a c t i o n s ,  f o r  an interesting 

and important i s s u e  w i l l  emerge here.  Let us t ake  it i n  t v o  s t eps .  By rede- 
f i n i n g  t h e  a g e n t ' s  i n a c t i o n  as an a c t i o n ,  it would appear t h a t  Gevirth can 

claim t h a t  t h e  q e n t  prevents  " the  occurrence of t r a n s a c t i o n s  which would re- 

move t h e  bas ic  h a m  i n  quest ion," i . e . ,  t h a t  t h e r e  a r e  causal  upshots of t h i s  

"action" f o r  which t h e  agent i s  responsible .  This  argument does not  depend 

upon our ordinary  sense of "prevent" whereby t h e  agent  prevents  by in t rud ing  

upon an ongoing causal  sequence, o r  upon a sequence about t o  occur f o r  reasons 

unre la t ed  t o  t h e  agen t ,  t hus  changing t h e  sequence i n  some respec t .  Rather,  it 

depends upon some sense of  "prevent" whereby t h e  agent  prevents  by no t  i n i t i a t -  

ing a sequence, where none e x i s t s ,  where t h e r e  i s  only t h e  p o s s i b i l i t y  of  h i s  

s t a r t i n g  one--thus t h e  agent prevents  "the occurrence o f  t r ansac t ions"  (which 

he  has t h e  power t o  make occur) .  But su re ly  t h i s  i s  a misuse of  t h e  good word 

"prevent." For again ,  it means t h a t  t h e r e  are as many "preventions" a s  t h e r e  

a r e  i n t e n t i o n s  not  t o  do what might be  done i n  t h e  circumstances. Moreover, 

and more importantly,  by depending upon t h e  formation of t h e  i n t e n t i o n  not t o  

do, t h e  argument impl ies ,  cont rary  t o  t h e  a s s e r t i o n  v i t h  which it begins,  t h a t  

t h e  ''action" which "prevents" is i n  r e a l i t y  an i n a c t i o n ,  a not  doing,  and not  

an ac t ion  a f t e r  a l l .  

It might appear,  however, t h a t  Gewirth's argument on t h e  po in t  could 

have gone through hhad he spoken o f  preventing t h e  occurrence of an i n t e r a c t i o n  

and modified s l i g h t l y  h i s  cha rac te r i za t ion  of t h i s  situation--which br ings  us t o  
t h e  second s t e p  and t o  t h e  important though l a t e n t  i s s u e  here .  A t r a n s a c t i o n  

i s  an ac t ion  by one person upon another ( o r  o t h e r s ) ,  whereas an i n t e r a c t i o n  

i s  an ac t ion  between people, an exchange, o r  b e t t e r ,  r e c i p r o c a l  t r a n s a c t i o n s -  
rrow prior to any t r a n s a c t i o n ,  much l e s s  i n t e r a c t i o n ,  t h e r e  i s  no contact 

of any kind between t h e  ind iv idua l s  i n  t h i s  exmple--let  us them& 

t h e  would-be rescuee,  and 2, t h e  would-be re scuer -  How then any 'On- 

t a c t  arise? Clearly, g could simply a c t  upon & which i s  what Gewirth 

t h e  content  of t h e  o b l i g a t i o n  amounts t o :  Correc t ly  put, he vOuld "interfere" 



with the  ongoing causal sequence (and with A ,  which i s  permitted by the  
- 

p r io r i t y  re la t ionsh ip  discussed e a r l i e r ) .  But t he r e  is  no ob l iga t ion  upon 2 
t o  do t h i s ,  as  has been shown, nor wodd B prevent anything were he simply t o  

r e f r a in  from rescuing. Suppose, however, t h a t  we change t h e  descr ipt ion of 

the  s i tua t ion  s l i g h t l y ,  or b e t t e r ,  t h a t  we f l e s h  it out:  l e t  & b e  seen a s  
i n i t i a t i n g  an in te rac t ion  by requesting,  a t  l e a s t  imp l i c i t l y ,  t h a t  2 rescue 

him. Hence 4 ' s  t r ansac t ion  amounts t o  making a  request  upon D. How B i s  a t  
perfect  l i b e r t y  e i t h e r  t o  ignore o r  t o  refuse  t h i s  request ;  i . e . ,  he i s  under 

no obl igat ion t o  en t e r  i n t o  in te rac t ions .  I f  he refuses ,  however, he i s  a t  

l e a s t  t o  t h i s  extent  acting: he a c t s  "upon" by refusing,  a t ransac t ion  for- 

mally equivalent t o  A's i n i t i a l  t ransact ion of requesting.  9. v i r t u e  of i ts 
being a  pos i t ive  act ion,  then,  t h i s  re fusa l  has causal  upshots: f o r  one, it 

enables us t o  say t h a t  t he r e  has been an in te rac t ion  of request  and re fusa l ;  

it might be seen also--or at l e a s t  Gevirth appears t o  see it--as "preventingw 

t h e  occurrence of a  d i f f e r en t  in te rac t ion ,  v i z .  , request  and acceptance, o r  

request and compliance ( i - e . ,  rescue).  

Again, however, t h i s  argument, even a s  modified, depends upon t h e  

spurious sense of "prevent" noted above: f o r  i n  t h e  end t h i s  "prevention" 

amounts t o  no more than t h e  f a i l u r e  t o  i n i t i a t e  an act ion,  a l b e i t  a d i f f e r en t  

one--it i s  not an in t rus ion  upon a  causal sequence. The question "DO we pre- 

vent in te rac t ions  by refusing t o  engage in  them?" is i l l - p u t ,  f o r  it i s  a  mis- 

use of "prevent," an attempt t o  t rade  upon i ts  causal force: e i t h e r  ve engage 

i n  in te rac t ions  o r  we don ' t ,  and when we don't we do no-t thereby prevent them. 

The conclusion to be  drawn here ,  then,  and t h e  important point  at bottom, is 

t h a t  even when we r eca s t  t h e  example i n  the  form of request  and r e fu sa l ,  as it 

c lea r ly  allows, t he r e  i s  no prevention t h a t  can properly be a t t r i bu t ed  t o  t he  

relevant agent (B he re ) ,  and hence no causal eff icacy as required by t h e  PGC. 

For an in te rac t ion  of t h i s  kind cannot properly be seen as a causal sequence: 

A, by h i s  request ,  i s  not i n i t i a t i n g  a  causal sequence which B's r e fu sa l  in te r -  

fe res  with o r  prevents from reaching i ts  na tura l  end. Indeed, were t h i s  so ,  

B's acceptance o r  compliance could a s  e a s i l y  be seen a s  an in te r fe rence  with - 
t h e  sequence vhich might o t h e ~ v i s e  have terminated i n  a  refusal!  A's request  

i s  a  t ransact ion;  B p s  r e fu sa l  ( o r  acceptance, o r  cornplimce) i s  a  d i f f e r en t  

t ransact ion;  together they cons t i t u t e  an in te rac t ion ,  but not  a causal sequence 



such t ha t  i f  t h e  f i r s t  occurs t he  other  w i l l  necessar i ly  occur unless inter-  

fered with o r  prevented. 1 

The ramifications of t h i s  conclusion, of course, a r e  enormous. I 
have recas t  t h i s  simple e x ~ ~ l e  i n  terms c l ea r ly  involved i n  it, i f  only 

impl ic i t ly ,  i n  order t o  bring out ce r ta in  re la t ionsh ips  between t h e  pa r t i e s  

as  these r e l a t e  t o  the  PGC and i t s  implications. Tnis node1 of request and 

response i s  i den t i ca l  i n  every important respect t o  a  market model, f o r  a  

market o f f e r  is  merely a  request t o  en te r  i n to  a  ce r t a in  kind of in te rac t ion ,  

t o  e i t h e r  buy o r  s e l l  ( t he  d i rec t ion  the possible in te rac t ion  takes--whether 

i n i t i a t e d  by buyer o r  sel ler-- is  i r r e l evan t ) .  It should be c l ea r ,  then, t ha t  

the  re fusa l  t o  en t e r  i n t o  such an in te rac t ion ,  t he  r e fu sa l  t o  buy o r  s e l l ,  

does not v io l a t e  anyone's r i g h t s ;  f o r  from t h i s  mere not doing the  appropriate 

causal re la t ionsh ip ,  required by the  P G C ,  cannot be es tabl ished.  There i s ,  i n  

shor t ,  no r i gh t  to contract ;  there  is a r i g h t  not t o  contract .  

These severa l  arguments r e l a t i ng  t o  t h e  theory of causa l i ty  underlying 

the PGC have served t o  e s t ab l i sh  the general  conclusion--or b e t t e r ,  t h e  gen- 

e r a l  presumption--that i n  t he  s t a t u s  quo and i n  t h e  world of general  re la t ion-  

ships t o  evolve from it the re  a r e  no pos i t ive  obl igat ions  and hence no correla- 

t i v e  r i g h t s  t o  welfare, at  l e a s t  insofar  a s  these e n t a i l  pos i t ive  obligations.  

These a re  d i r ec t  a r p e n t s ,  supplementing those of t h e  l a s t  sect ion,  t o  t h e  

'Those who t r e a t  causa l i ty  (and "prevent1') more loosely than I w i l l  
perhaps not be persuaded by t h i s  argument. They w i l l  continue t o  say t h a t  t he  
mere a c t  of refusing the request "prevents" the  (appropria te)  in te rac t ion  from 
occurring. (Would it be d i f fe ren t  i f  t he  agent had s inply ignored t he  request;  
o r  i s  t h i s  a  causally eff icacious "act" a s  well? ) Even so,  they w i l l  be unable 
s t i l l  t o  make the  fu r the r  and c ruc ia l  connection between the agent 's  r e fu sa l  
and the ham,  f o r  the  r e fu sa l  does not cause the  harn; it merely, on t h i s  view, 
"prevents" the  in te rac t ion  which would have removed the harn, which i s  hardly 
the  same thing. For r e l a t ed  c r i t i c i sms  of t h i s  counterfactual approach t o  cau- 
sali ty--the so-called "but for" t e s t  of law-see Epstein, "A Theory of S t r i c t  
L i ab i l i t y  ,I1 pp. 160-65. 

It i s  i n t e r e s t i ng  t o  note t h a t  those vho would extend the  scope of 
causal arguments in order  t o  e s t ab l i sh  du t ies  of benevolence a r e  o f ten  the  same 
people who would l i m i t  such arguments in other  areas.  They would say, e.g., 
tha t  pornography does not cause crime, t h a t  whatever t he  "influence" of pornog- 
rzphy, the  criminal behavior i n  question i s  a  9 a c t ,  not causally r e l a t ed  t o  
the  pornography. I agree with t h i s  analysis  ( i n  a  su i tab ly  exp l i c i t  vers ion) ,  
but the underlying c a u s ~ l  theory is  rigorous; it does not allow causal exten- 
sions i n  t h i s  case a n p o r e  than it does i n  t he  welfare examples under discus- 
sion. 



e f f ec t  t h a t  the  PGC does not inp ly  these r i g h t s  and obl igat ions .  As vas 
pointed out  i n  sect ion 4 . 1  above, however, i n  order t o  show tha t  a c l a s s  of 

r i gh t s  does not ex i s t  it i s  not enough t o  show t h a t  these  r i g h t s  a r e  not 

implied by t h e  PGC; we must show a s  wel l  t h a t  they a r e  inconsis tent  with 

r i g h t s  t h a t  are implied by the  PGC, r i g h t s  t h a t  e x i s t .  Only so w i l l  t h e  

log ic  of t he  matter be s a t i s f i ed .  

Let us consider t he  i s sue  i n z r e c t l y ,  then,  by r a i s i ng  questions 

about consistericy, by asking what kind of a world it would be were these  

welfare r i g h t s  t o  ex i s t .  The PGC purports,  again,  t o  be a consis tent  prin- 

c iple :  it does not--or a t  l e a s t  it should not--in?ly a world i n  which t he  

s ta tezen t  "4 has and does not have a oo ra l  r i g h t  t o  & a t  t h e  same t i n e  and 

i n  the  sace respect" i s  t rue .  Yet this i s  prec i se ly  vhat would happen were 

there  t o  e x i s t  these  r i g h t s  t o  welfare. 

I n  b r i e f ,  I ~ L I  going t o  show t h a t  t h e  r i g h t  t o  freedom o r  noninter- 

ference would be negated by any r i g h t  t o  welfare t h a t  en ta i led  pos i t i ve  ob- 

l i ga t i ons ,  t h a t  t h e  two a r e  incons i s ten t ,  a point  which should by nou have 

become evident,  but one requir ing an e x p l i c i t  denonstration nonetheless. If 

we a r e  going t o  have a consis tent  theory of r i g h t s ,  then, one of these  nus t  

go; t h i s  i s  tantanourit t o  applying a kind of Ockhan's razor  t o  t he  world of 

r i gh t s ,  a s  ~ e n t i o n e d  i n  chapter 2 ,  sect ion 9. Which of t h e  two w i l l  go is  

c lear ,  given t h a t  t h e  r i g h t  t o  noninterference is i r q l i e d  by the  PGC, and in- 

deed, is log i ca l l y  t h e  m o s t  basic  r i g h t  t he r e  i s .  
1 

Yow the  introduction of t he  r i g h t  t o  ve l f a r e  involves t h e  second kina 

of inconsistency discussed i n  chapter 2, sect ion 9. Reducing t h e  descr ipt ion 

of t h e  right-object t o  a claim upon the  behavior of o thers ,  it becomes t h e  

r i gh t  t o  the  (pos i t i ve )  ass i s tance  of others  ( thus  t h e  cor re la t ive  obl igat ion 

is captured by t he  descr ipt ion of  t he  r ight-object ,  as suggested i n  chapter 2, 

sect ion 7) .  gut c lea r ly ,  we cannot all have t h i s  r i g h t  t h e  r i g h t  t o  non- 

interference.  For i f  A is t o  enjoy h i s  r i g h t  t o  the  ass i s tance  of o thers ,  t h e  

obl igat ion cor re la t ive  t o  this r i g h t  e n t a i l s  t h a t  2 be i n t e r f e r ed  with,  t h a t  

'~eca.11 as w e l l  the discussion i n  chap. 1, sec. 6: vere  t he r e  a r i g h t  
t o  welfare, t he  e f f e c t  of t h e  cor re la t ive  pos i t ive  obl igat ions  upon t he  freedom 
secured by the  PGC m u l d  be qua l i t a t i ve ly  d i f f e r e n t  from t h e  e f f e c t  of t he  nega- 
t i v e  obl igat ions  co r r e l a t i ve  t o  t h e  r i g h t  t o  noninterference. 



he not be l e f t  alone, t h a t  he be required t o  pa r t i c i pa t e  i n  a  t ransac t ion  

with A. B cannot both enjoy h i s  r i g h t  t o  noninterference and s a t i s f y  h i s  

obl igat ion t o  a s s i s t ;  which i s  t o  say, cannot enjoy h i s  r i g h t  t o  noninter- 

ference a t  t h e  same t i n e  t h a t  A enjoys h i s  r i g h t  t o  ass is tance.  These two 

r i gh t s  cannot coex is t ,  they a r e  incons i s ten t ,  f o r  they e n t a i l  t h e  proposi t ion 

"B has and does not have t h e  moral r i g h t  t o  noninterference a t  the  same time - 
and i n  the  same respect  ." 

It is only by eliminating t he  r i gh t  t o  welfare,  then,  a t  l e a s t  in  t h e  

various forns  i n  which it e n t a i l s  pos i t i ve  ob l iga t ions ,  t h a t  we can have a  

world of nonconflict ing r i g h t s  a s  depicted in  chapter 2 ,  sec t ion  9 ,  a  vor ld  

i n  which ve can a t  all times enjoy whichever exemplifications of our r i gh t  t o  

noninterference we choose t o  enjoy, subject  only t o  t h e  r e s t r i c t i o n s  we incur  
I a s  a  r e s u l t  of our own act ions .  This i s  a  world of cons i s ten t  r i g h t s ,  f o r  

t h e  r ight-objects  do not con f l i c t ,  nor do t h e  co r r e l a t i ve  obl igat ions  con f l i c t  

with t h e  r ight-objects ;  i . e . ,  everyone can enjoy whichever of h i s  r i g h t s  he 

chooses t o  enjoy a t  the  sane t i n e  and i n  the  same respec t  t h a t  everyone e l s e  

does, and t he  negative obl igat ions  co r r e l a t i ve  t o  these  r i g h t s  can be satis- 

f i e d  by everyone a t  t he  same t i n e  and i n  t h e  same respect  t h a t  he enjoys h i s  

own r i g h t s  t o  noninterference. 

The po in t s  I am making here  a r e  sometines put  i n  terms of universal iza-  

b i l i t y .  Thus these  welfare r i g h t s  a r e  not universal izable  i n  t h e  way our r i g h t s  

t o  noninterference a r e ,  f o r  we cannot dl have and enjoy them a t  all times a s  we 

can our t r a d i t i o n a l  r i gh t s :  cas t  i n  t h e  idiom of  t h e  modern "welfare s t a t e , "  we 

cannot be on welfare at t he  same time, f o r  someone must be  providing t he  

welfare.2 A s  I hope t o  have shom,  however, it i s  not slmply because t he r e  a r e  

'see p. 91 above f o r  t h e  amplification of t h i s  l a s t  proviso. Br ie f ly ,  - 

our r i g h t s  can be a l i ena ted  only 5y our act ions .  Thus t he  argument cannot be  
made against  t he  contradic t ion d r a m  out above t h a t  B has h i s  r i g h t  t o  noninter- 
ference except when conditions do not allow, e.g., when o thers  need h i s  ass i s -  
tance;  t he  "a t  t he  same time" provision,  t h a t  is, i s  meant t o  convey t h e  point  
t h a t  B has all of h i s  r i g h t s  a t  times except those  when he has  a l ienated 
them Tor some of them), and t h i s  is not one of  those  tines-hence t h e  contra- 
dic t ion.  

2 ~ h e  term "velfare  s ta te"  i s  t hus  misleading insofa r  as it implies a 
s t a t e  i n  vhich 611 depend upon t h e  s t a t e  f o r  t h e i r  welfare,  i .e . ,  insofar  as it 
masks t he  f ac t  t h a t  some get t h e i r  welfare a t  t he  e-xpense of o thers ,  t h e  s t a t e  
being merely t h e  means of red i s t r ibu t ion .  

The sense of " m i v e r s d i z a t i o n "  I use here is  not t h a t  o f  Kant, Singer,  



p r a c t i c a l  l i m i t a t i o n s  upon t h e i r  universa l  implementation t h a t  welfare  r i g h t s  

a r e  not un ive r sa l i zab le ,  i .e . ,  it i s n ' t  simply because t h e r e  i s n ' t  enounh - 
wealth ( i n  a given s o c i e t y ) ,  as some have thought .' Rather,  t h e r e  a r e  l o g i c a l  
inpediments t o  t h e i r  being universa l ized:  because they e n t a i l ,  by way of cor- 
r e l a t i v e  ob l iga t ions ,  t h e  a c t i v e  involvement of others--during which t ime 

these  o t h e r s  cannot enjoy e i t h e r  t h e i r  welfare  r i g h t s  or t h e i r  t r a d i t i o n a l  

r i g h t s  t o  l iber ty-- these  welfare r i g h t s  cannot i n  p r i n c i p l e  b e  universa l ized .  

Economic e g a l i t a r i a n s  should note  wel l ,  t h e r e f o r e ,  t h a t  i n s o f a r  a s  t h e i r  pro- 

gram involves  "universal" r i g h t s  t o  welfare  ( i - e . ,  r i g h t s  h e l d  by &), it i s  

flawed a t  t h e  core:  it i s  not  only p r z c t i c a l l y  impossible--as marbe+, econo- 

mists have long argued-but more fundmenta l ly  it i s  l o g i c a l l y  impossible. 2 

I t  is  s u r p r i s i n g ,  upon r e f l e c t i o n ,  t h a t  Gewirth has  p u t  forward t h e s e  

( a l l  t o o  common) arguments f o r  p o s i t i v e  o b l i g a t i o n s ,  f o r  t h e  d i r e c t i o n  of h i s  

o v e r a l l  theory  i s  p l a i n l y  otherwise:  it is toward freedom, i n  t h e  sense of 

voluntary ,  uncoerced a c t i o n ,  n o t  toward beneficence,  a t  l e a s t  i n s o f a r  as t h i s  

Gewirth, and o t h e r s  ( c f .  p. 106, n .  3 above). Rather it i s  c l o s e r  t o  Maurice 
Cranston's  u s e  vhen he t r e a t s  "universa l  moral r i g h t s "  a s  be ing " . . . t h e  
r i g h t s  of  all people a t  all t imes  and i n  all s i t u a t i o n s "  ("Human Rights,  Real - - 

and ~upposed,"  i n  Raphael, P o l i t i c a l  Theory and t h e  Rights o f  Man, p. 49; cf .  
z l s o  i b i d . ,  pp. 50, 51, and h i s  "~uman Rights: A R ~ P ~ Y  ," pp. 96, 97) .  I f  a  
r i g h t  can be  a l i e n a t e d  by soneone o t h e r  than t h e  r ight -holder ,  it i s  not  uni- 
v e r s a l  ( s e e  chap. 2 ,  sec .  9 f o r  a f u l l e r  exp l i ca t ion) .  Thus some r i g h t s ,  e.g., 
welfare r i g h t s ,  a r e  not i n  p r i n c i p l e  un ive r sa l i zab le .  

'see, e . g . ,  Cranston, "Human Rights," p. 50, and "Human Rights: A 
R ~ P ~ Y  ," pp. 96-100. 

2 ~ t  may be objec ted  t h a t  t h i s  kind of broad u n i v e r s a l i z a t i o n  i s  no t  
claimed by economic e g a l i t a r i a n s .  Rather,  they in tend t h a t  we enjoy our wel- 
f a r e  r i g h t s  " in  s h i f t s "  a s  it were--now you provide,  then  I provide.  (There 
is of course nothing wrong with voluntary s p e c i a l  r e l a t i o n s h i p s  of t h i s  s o r t . )  
But t h i s  i s  not  what t h e  economic e g a l i t a r i a n  real1;y- has  i n  mind; i f  it were, 
he would not  o b j e c t  when shown t h a t  t h e  same r e s u l t  could b e  accomplished 
withcut  t h e  t r a n s f e r  (and t h e  a t tendant  t r a n s f e r  costs)--you provide f o r  your- 
s e l f ,  I provide f o r  myself (and each a t  t h e  - he d e s i r e s ,  and - he de- 
s i r e s ) .  No, without t h e  e g a l i t a r i a n  r e d i s t r i b u t i o n  f a c t o r ,  i - e . ,  without t h e  
opportunity t o  d i s t r i b u t e  equal ly  what has been con t r ibu ted  unequally,  t h e  
e g a l i t a r i a n  would have no i n t e r e s t  i n  such an arrangement. With i t ,  however, 

my p o i n t  i s  even s t ronger :  f o r  now we not  only have welfare  r i g h t s  t h a t  are 
not un ive r sa l i zab le  ( i n  t h e  present  sense  of  t h a t  no t ion) ,  b u t  we have t h e  ob- 
l i g a t i o n s  c o r r e l a t i v e  t o  those  r i g h t s  d i s t r i b u t e d  unequally. This  is Itegali- 

t a r i an i sn"  onPj  because it ignores  t h e  contr ibutory  s i d e  o f  t h e  equation. 



i s  exacted a t  t h e  expense of freedom. The r u l e  a g a i n s t  coercion would a lone  
p r o h i b i t  t hese  p o s i t i v e  o b l i g a t i o n s ,  f o r  it p rosc r ibes  making o t h e r s  p a r t i c i -  

p a t e  i n  i n t e r a c t i o n s  aga ins t  t h e i r  w i l l .  (Although t h e  welfare  r e c i p i e n t  i s  

not  o r d i n a r i l y  i n  a  posi- t ion t o  fo rce  such p a r t i c i p a t i o n  [how does t h e  drown- 

i n g  person "make" you rescue him?], we must imagine t h a t  Gewirth has i n  mind 

here some kind of d i s p o s i t i o n a l  coerc ion,  perhaps through t h e  s t a t e ,  such t h a t  

t h e  r e c i p i e n t  can be s a i d  t o  "make" t h e  agent p a r t i c i p a t e  i n  t h e  i n t e r a c t i o n .  

Coercion need no t  always be occurrent ,  t h a t  i s ,  a s  when t h e  gunman makes h i s  

v ic t im p a r t i c i p a t e  i n  t h e  i n t e r a c t i o n . )  O r  again ,  Gewirth has character ized 

t h e  b a s i c  r i g h t  t o  flow from t h e  PGC-in language nost d i r e c t l y  involved i n  

t h e  arguments l ead ing  up t o  i t --as t h e  r i g h t  t o  p a r t i c i p a t e  v o l u n t a r i l y  and 

purposively i n  t r a n s a c t i o n s  i n  which one is  involved.' If t h e  agent  does not  

want LO a s s i s t  o t h e r s ,  f o r  whatever reason,  bu t  i s  nonetheless r equ i red  t o  do - 
so ,  he i s  hardly  p a r t i c i p a t i n g  i n  t h e  t r a n s a c t i o n  vo lun ta r i ly .2  Moreover, 

what i s  his purpose i n  t h i s  t r ansac t ion?  If he has  none, then on Gevir th ' s  

own harm c r i t e r i o n  he i s  being harmed--and used! For t h e  c o s t s  t o  well- 

being t h a t  a r e  required  i n  t h i s  t r a n s a c t i o n  a r e  being used t o  a s s i s t  o the r s .  

A theory aimed at  securing b a s i c  human r i g h t s  should hardly  end by allowing 

ind iv idua l s  t o  use  one another. 

This  concludes t h e  arguments o f  t h i s  sec t ion .  It has  been nly aim t o  

show, on genera t ive  and causal  grounds, a s  we l l  a s  grounds o f  l o g i c a l  consis-  

tency,  t h a t  a c e r t a i n  pervasive c l a s s  o f  r i g h t s  midely thought t o  be among our 

moral r ights--viz. ,  r i g h t s  t o  welfare  t h e t  e n t a i l  c o r r e l a t i v e  p o s i t i v e  obliga- 

tions--do not  i n  f a c t  e x i s t ,  and t h a t  i f  they  a r e  made t o  e x i s t  it w i l l  be at 

t h e  expense of o t h e r ,  more fundamental r i g h t s ,  which = b e  shown t o  e x i s t .  

This i s  a conclusion t h a t  many vil l  f i n d  d i s tu rb ing ,  f o r  it c o n t r a d i c t s  i f  not  

o w  Western moral t r a d i t i o n  i n  i t s  more r e f l e c t i v e  form a t  l e a s t  t h e  d r i f t  o f  

t h a t  t r a d i t i o n  over  t h e  p a s t  two hundred years .  3ever the les s ,  t h e r e  it is. We 

have here  a c l a s s i c  case o f  t h e  i n a b i l i t y  t o  have it both ways: i f  we vant and 

2 ~ n d e e d ,  Gewirth has  w r i t t e n  t h a t  "if t r a n s a c t i o n s  a r e  t o  be morally 
r i g h t ,  then t h e i r  r e c i p i e n t s  must p a r t i c i p a t e  i n  them vo lun ta r i ly"  ("OPLM," 
p. 70); given t h a t  t h e  agent he re  can be seen as a  r e c i p i e n t  of  t h e  would-be 
re scuee l s  reques t  (wi th  sanc t ion) ,  he i s  being made t o  p a r t i c i p a t e  involun- 
tarily. 



c l a in  l i b e r t y  a s  a r i g h t ,  then we cannot a t  the  same time claim welfare a s  a 

r i gh t ,  fo r  the  two a r e  mutually inconsis tent .  This i s  a t r u t h  upon which 
many of tne  c l a s s i ca l  l i b e r a l  t heo r i s t s  r i gh t l y  fastened, however imperfectly, 

one borne out  i n  t h i s  century,  often i n  t r a g i c  degree. For the  attempt t o  se- 

cure well-being through the  l a n g u q e  and theory of rights--increasingly t he  

goal of the l i b e r a l  t r a d i t i o n  a s  it has evolved, sometimes t o  opposite and 

perverse ends--has only undermined, as  it had t o ,  the  l i b e r t y  which i s  t he  

proper end of those r i gh t s .  

i?ow t o  those who would urge t h a t  surely  we can have a l i t t l e  welfare 

a t  the  expense of l i b e r t y  I can only repeat--not i n  t he  name of r igh ts .  The 
log ic  of r i g h t s ,  i n  other  than a p o s i t i v i s t  scheme, w i l l  not permit it, how- 

ever appealing such a "trade-off" night appear. For it & a trade-off,  v i t h  

cost  fac tors  t o  be considered, as mentioned above. Unlike r i g h t s ,  co s t s  a r e  

matters of degree, not kind; and they lead d i r ec t l y  t o  the  value-judgments- 

and t h e  attendant arbi t . rar iness  and subjectivity--we a r e  t r y ing  t o  avoid. 

Once we cross the  r e l a t i ve ly  c l e a r  l i r e  between the  not doings of negative 

obl igat ions  and the doings of posi t ive  obl igat ions ,  there  is  no equally c l e a r  

place t o  draw the  next l i n e .  How much ass is tance? A t  what cost  t o  t he  agent? 

Under what circumstances? The questions a r e  endless,  t he  answers anything but  

c lear .  It is  bes t ,  therefore ,  t o  leave the l i n e  where it is  na tura l ly  dravn, 

at t h e  point  of consistency, where each can enjoy whichever of h i s  r i g h t s  he  

chooses t o  enjoy, subject only t o  the  a l ienat ions  he himself brings about. 

To exclude r i g h t s  t o  welfare from the  body of r i gh t s  i s  not,  of course, 

t o  exclude welfare. Indeed, we want our  l i b e r t y  because it i s  a means toward 

our welfare. Posing t h e  i s sue  as  above i n  terms of cos t s  and t rade-offs ,  hov- 

ever, has served t o  emphasize t h a t  e welfare o r  well-being has some cost ,  

which is  o r  has been or  v i l l  be borne somewhere. The world thus  f a r  depicted,  

then, is  one i n  whizh those cos t s  a r e  borne fo r  the  most p a r t  only by those 

vho stand t o  benef i t ,  whose welfare they enhance. Thus individuals a r e  a t  

l i b e r t y  t o  make whatever trade-offs they des i re ,  t o  assume whatever cos t s  they 

think f i t t i n g ,  toward whatever ends they may have. They a r e  of course a t  lib- 

e r t y  a s  well t o  make those trade-offs f o r  t h e  benef i t  of o thers ,  though they 

a re  not obligated to .  Beneficence i s  permitted, t h a t  is; f o r  t o  act upon 

others  when they a r e  wi l l ing ,  indeed anxious t o  be acted upon, i s  no v io la t ion  

of t h e i r  r igh ts .  The choice t o  give of oneself ,  however, and under what c i r -  



cumstances, belongs t o  the individual upon whom the  costs  w i l l  f a l l .  

Sut ought one t o  be beneficent? And why? And how i s  it tha t  one 
ought t o  help others  and pet i s  not obligated t o ?  There i s  much more t o  be 
said on t h i s  subject than I vill be saying here. Brief ly ,  however, we can 
dis t inguish "ought1' and "obligation" as  d i f fe ren t  elements i n  our moral vo- 

cabulary, re f lec t ing  what H a r t  hzs cal led "different dimensions of morality. "l 

Jus t  as  there  a r e  occasions when we ought not t o  f u l f i l l  our obligations,2 so 

there  a r e  times when we ought t o  do what we have a r i g h t  not t o  do. This i s  
so because "ought" and "obligation" have d i f fe ren t  functions; they d i r ec t  be- 

havior i n  different  ways, e t  d i f fe ren t  l eve ls ,  and f o r  d i f fe ren t  reasons. 

"Rightsm and "obligations," as  these concepts a re  properly used, do not de- 

scr ibe t h e  whole of morality; but they do describe t h a t  basic par t  t ha t  i s  

concerned with hunan freedom, which they d i s t r i bu t e  i n  a c l ea r  enough vay t o  

permit force or coercion t o  be used t o  secure t he  d i ~ t r i b u t i o n . ~  A s  Hart has 

put it: 

 art, "Are There Any Natural Rights?'' p. 186. 

20n those occasions we in~y Jus t ly  be held accountable fo r  not having 
f u l f i l l e d  our obl igat ions,  even though we ought not t o  have done so, a s  ex- 
amples from the  laws of t o r t s  and contracts w i l l  indicate .  I f  a chi ld  runs 
i n to  the path of my ca r ,  f o r  exanple, I ought t o  avoid h i t t i n g  him if I can, 
even though t h i s  may involve not f u l f i l l i n g  my obligation t o  keep from harming 
others or t h e i r  property, t o  whom I w i l l  then be obligated for  damages, a t  
l e a s t  on a theory of s t r i c t  l i a b i l i t y .  ( I f  I am able  t o  i n i t i a t e  a successful 
action against t he  chi ld  o r  h i s  parents t h i s  w i l l  of course res tore  t he  s t a tu s  
quo for  me.) But I a m  not obligated t o  avoid t he  child i f  doing so imposes 
costs  upon me, for  it i s  he who has presented me with t h i s  "can't  vin" s i tua-  
t ion ;  hard as  t h i s  r e s u l t  m a y  sound, it becomes especial ly  c l ea r  (snd impor- 
t a n t )  as  t he  costs  t o  me of avoiciing him become grea te r ,  i f  I have t o  put my 
OM l i f e  i n  jeoperdy, fo r  example. Otherwise, individuals would be required 
t o  s ac r i f i ce  themselves ( a t  l e a s t  i n  p a r t )  f o r  others ,  a requirement t he  theory 
of r i gh t s  does not permit. 

3 ~ o t i c e  t h a t  force--or t h e  enforcement of these  r i gh t s  and obligations- 
i s  only permitted, not required. But here the  issues  get  murky (or  at l e a s t  I 
have yet t o  see ny way en t i r e ly  through them). For we ordinar i ly  think of 
r i gh t s  and obligations as  describing enforceable re la t ionships ,  i.e., we say 
t h a t  obl igat ions a r e  those a c t s  o r  omissions t h a t  should be enforced, unlike 
those "further" ac t s  o r  onissions we only "ought" t o  perform, such as supererog- 
atory ac t s ,  a c t s  of kindness, and so for th .  Yet we say t h i s  only up t o  a point: 
when obligations b e c o ~ e  inpossibly burdensome, f o r  example, as when insolvency 
a r i ses  i n  to r t ious  o r  contractuzl contexts, we then say t h a t  we ''o~&fit" not t o  
enforce t he  relevant obligations.  Indeed, i n  our ordinary s t a t e  we go s t i l l  



. . . t h e r e  i s  no incongrui ty ,  but  a s p e c i a l  congruity i n  t h e  use of 
fo rce  o r  t h e  t h r e a t  of fo rce  t o  secure t h a t  what i s  . . . soneone's 
r i g h t  t o  have done s h a l l  i n  f a c t  be done; f o r  it i s  i n  j u s t  these  c i r -  
cumstances t h a t  coercion of another hman  being i s  l e g i t i m a t e ;  . . . and 
a c e r t a i n  s p e c i f i c  moral value  i s  secured ( t o  be d i s t ingu i shed  from moral 
v i r t u e  i n  which t h e  good w i l l  i s  manifested) i f  hman  r e l a t i o n s h i p s  a r e  
conducted i n  accordance with these  p r i n c i p l e s  even though coercion has  t o  
be used t o  secure  t h i s ,  f o r  only i f  these  p r i n c i p l e s  a r e  regarded w i l l  
freedom be d i s t r i b u t e d  among human beings as it should be.1 

A theory of rights d e p i c t s ,  then,  a kind o f  minimal b u t  secure frame- 

work v i t h i n  vhich ind iv idua l s  may a c t ;  here  t h e r e  i s  r e l a t i v e  su re ty  a s  t o  

one 's  r e l a t i o n s h i p s  v i t h  o t h e r s ,  f o r  t h i s  is  a r a t i o n a l  const ruct ion,  not 

based upon o r  sub jec t  t o  a l t e r a t i o n  by p z r t i c u l a r  w a n t s  o r  preferences- A t  
t he  same t i n e ,  t h e r e  i s  considerable l a t i t u d e ,  which i s  as it should be;  thus  

individuals  a r e  a t  l i b e r t y  t o  pursue whatever "higher" moral i ty  they v i s h ,  

whether e g o i s t i c  o r  a l t r u i s t i c  ( i n  varying degrees) ,  whether grounded i n  

a e s t h e t i c s ,  r e l i g i o n ,  huranisn ,  o r  whatever. It i s  i n  t h i s  f u r t h e r  realm of 

moral i ty  t h a t  concepts l i k e  "oughtr' have a s p e c i a l  fo rce ,  t h e  nature  and source 

o f  which I v i l l  only  adunbrate.  I t  may not be too  misleading t o  say t h a t  

"ought," a s  it d i r e c t s  our behavior beyond t h e  minimal requirements s e t  by 

r i g h t s  and o b l i g a t i o n s ,  suggests c e r t a i n  o t h e r  and r e l a t e d  concepts such as 

"respect  ,Iv "compassion," "sympathy ," " respons ib i l i ty  ," and so on; t h e s e  de r ive  

not  so much from t h e  r a t i o n a l  s i d e  o f  our being--as do r i g h t s  and ob l iga t ions  

a s  they a r e  generated from our  conative behavior--as from what Hume ca l l ed  our  

f u r t h e r  and p r o h i b i t  t h e  self-enforcement o f  such ob l iga t ions .  (could ve jus- 
t i f y  doing so  i n  a s t a t e  of nature? ) I n  e f f e c t ,  then ,  we say nore than t h a t  w e  
"ought" not  t o  enforce  such ob l iga t ions ;  we say that. t h e r e  i s  no r i g h t  ( i -e . ,  
we have an ob l iga t ion  n o t )  t o  enforce t h e  performance o f  t h e  ob l iga t ion  t o  which 
we hold t h e  c o r r e l a t i v e  r i g h t .  There a r e  profound i s s u e s  here which requ i re  a 
g r e a t  d e a l  more a t t e n t i o n  than they have y e t  received.  

laart, "Are There Any N a t u r a l  Rights?" p.  178. Xotice t h e  &istinction 

i n  t h i s  passage between moral v i r t u e  and moral value ,  a t r a d i t i o n a l  vay t o  con- 
trast t h e  "ought" of this f u r t h e r  r e a l n  of moral i ty  v i t h  "obligation." I do not  

be l i eve ,  hovever, t h s t  H a r t  has captured t h e  i s s u e  p rec i se ly  here.  For h i s  em- 

phasis  upon t h e  moral value  of freedom and upon how freedom should b e  d i s t r i b -  
uted suggests t h a t  t h i s  d i s t r i b u t i o n  i s  i n  t h e  end a funct ion of some value 
system (our modern Western values ,  say) and no t  of t h e  deontological  moral order .  
S i n i l a r l y ,  Bar t  i s  equating t h e  i d e a  of a r i g h t  with t h e  perriGssible use  of f o r c e  
(to secure t h a t  r i g h t ) ;  it nay be t h a t  v e  can descr ibe  t h e  world o f  r i g h t s  q u i t e  
nea t ly ,  as a r a t i o n d  const ruct ion,  bu t  from t h i s  nothing fo l lovs  necessa r i ly  
about which of those  r i g h t s  we ought ( h ~ v e  a r i g h t ? )  t o  enforce,  as noted above. 



"humanity o r  a fellow feel ing with others." When we e n g q e  in  Good Samaritan 
behavior o r  say t h a t  we "ought" t o  do what we have a r i gh t  not t o  do we are  

implici t ly  re f lec t ing  or  appealing t o  sentiments such as  these. There i s  no 
"proving" t h e  rightness of t h i s  behavior o r  i t s  appropriateness in varying 

contexts,  as  we prove the existence of r igh ts ;  one e i t h e r  senses it ( in  vary- 

ing degrees) o r  one doesn't, one e i t he r  behaves as  a member of the human com- 

munity o r  one behaves inhumanely. I t  i s  t he  mistake of many contemporary 

l i b e r a l s  t o  bel ieve t h a t  t he  "oughts" const i tut ive of t h i s  fur ther  realm of 

lcorality a r e  coextensive with obl igat ions and hence with r i gh t s ;  they would 

thus have r i gh t s  and obl igat ions cover the  whole of xora l i ty ,  and because 

r i gh t s  can be enforced, they would p o l i t i c i z e  t he  whole of morality. I t  i s  
the  mistabe of many contemporary l i be r t a r i ans  t o  believe t h a t  t h e  more l imited 

realm of r l gh t s  and obligations is the  whole of morality. 1 

4.5. General re la t ionships  

Thus f a r ,  then, we have developed arguments t o  show t h a t  s t a r t i n g  from 

the morally neutral  s t a tu s  quo, t he  PGC e n t a i l s  a basic r i gh t  t o  noninterfer- 

ence, cor re la t ive  t o  which i s  the  basic obligation of all others  not t o  inter-  

fere .  More spec i f ica l ly ,  individuals i n  the s t a tu s  quo have a r i gh t  (1) t o  do 

nothing, (2)  t o  do whatever does not i n t e r f e r e  with others ,  and ( 3 )  t o  involve 

thenselves with others  only with t he  consent of those others.  Correlatively,  

individuals i n  t he  s t a tu s  quo have an obligation not t o  i n t e r f e r e  (1) v i t h  

others1 doing nothing, (2 )  v i t h  t h e i r  doing t h a t  which does not involve anyone 

e l s e ,  and ( 3 )  v i t h  t h e i r  consensual re la t ionships  v i t h  t h i r d  par t ies .  And f i -  

nal ly ,  there  i s  no obligation (1) t o  ac t ,  ( 2 )  t o  not ac t  when tha t  action does 

l ~ e t  me c l a r i f y  a point t h a t  may generate confusion. A t  t h e  beginning 
of sec. 4.1 above I said t ha t  there  is no human a c t i v i t y  about which an ade- 
quate theory of r i gh t s  can have nothing t o  say, given t h a t  r igh ts  a re  i n t eg ra l  
t o  human action. Here, on the  other  hand, I am distinguishing two dimensions 
of morality,  t he  more l imited or  minimal realm of r i gh t s  and obligations,  and 
the  fur ther  realm involving, l e t  u s  say, a more refined or  humace behavior. 
There i s  no contradiction here,  fo r  i n  s e t t i ng  t h e  minimal standards of be- 
havior s theory of r i gh t s  i s  s t i l l  speaking t o  t he  whole of human ac t iv i ty ;  it 
i s  saying t h a t  icC!ividuals may engage in whatever behavior they choose consis- 
t e n t  with those minimal standards; thus it says t ha t  they have a r i ~ h t  t o  be- 
have beneficently,  and a t  t h e  same time t h a t  t he re  i s  no obligation t o  d~ SO. 



not i n t e r f e r e  with o thers ,  and ( 3 )  t o  not involve oneself with others when 

these  others  consent. These a r e  a l l  d i f f e r en t  ways of spel l ing out the  basic  

r i g h t  t o  noninterference a s  it obtains  i n  the s t a t u s  quo. The a r m e n t a  f o r  
these c o n c l ~ s i o n s ,  as  we have seen, a r e  based upon straightforward deductions 

from the  PDC, involving a common-sense theory of causa l i ty  t ha t  has an a c t  

requirenent a s  a necessary condition of causation; Illoreover, we checked these 

conclusions fo r  consistency and found them consis tent ,  whereas the  contradic- 

t o ry  of these  conclusions l ed  t o  inconsistency. 

Notice t he  importance of  the  s t a t u s  quo. ( a )  It i s  a benchmark f o r  
reparat ion of subsequent wrongful action: r i gh t s  v io l a to r s  must r e t u rn  t he  

vronged par ty  t o  t he  s t a t u s  quo, thereby preserving or  honoring t he  i n t e g r i t y  

of t h e  individual ;  only can a l i ena te  h i s  r i g h t s ;  were o thers  t o  be able  t o  

do so  they could thereby use him for  t h e i r  own ends. ( b )  In  i t s  normative 

aspect ( i t  i s  a clean moral s l a t e )  t he  s t a t u s  quo i s  a guide fo r  future  right- 

f u l  act ion:  a c t  'Ln such a way that the r i g h t s  held by o thers  i n  t h e  s t a t u s  - 
quo, a s  s e t  f o r t h  above, a r e  not v io la ted ,  i. e. , i n  such a way t ha t  t h e  moral 

s l a t e  i s  kept clean. We keep t h e  s l a t e  clean by s a t i s fy ing  our obl igat ions .  

In  the  s t a t u s  quo, however, individuals  enjoy only what might be ca l l ed  

"passive r igh t s , "  f o r  t h i s  i s  a s t a t e  of a f f a i r s  i n  which no one a c t s  a t  f i r s t .  

Passive o r  quiet  r i g h t s ,  then,  a r e  those  r i g h t s  the enjoyment of which cannot 

possibly i n t e r f e r e  with o thers ,  f o r  t h e i r  "exercise" does not s a t i s f y  t h e  ac t  

requirement of t h e  theory of causation impl ic i t  i n  the  PGC. These a r e  t h e  t r a -  

d i t i o n a l  r i g h t s  t o  be  " l e f t  alone," t h e  r i g h t s  of  quiet  enjoyment t h a t  a r e ,  i n  

v i r t u e  of t h e i r  pass iv i ty ,  the  e a s i e s t  t o  j u s t i f y  and delineate.  But individ- 

ua l s  i n  t h e  s t a t u s  quo a r e  a l so  a t  l i b e r t y  t o  a c t ,  t o  exercise  t h e i r  "act ive  

r igh t s , "  which i n t e r f e r e  with others ;  and so the  question immediately 

a r i s e s ,  a s  individuals  move out of t he  s t a t u s  quo and s t a r t  t o  a c t ,  uhat ex- 

a c t l y  do we mean by interference,  o r  coercion and harm? The term "harm," 

again, i s  notoriously subject ive ,  having been t he  ru in  of many a philosophical  

system. What t he  law has t r ad i t i ona l l y  t r i e d  t o  do--and not without success- 

i s  f i nd  ob jec t ive  l i n e s  i n  t he  world, not subject ive  (harmful) e f f e c t s  in t h e  

minds of men. Thus it has  sought t o  define interference with reference t o  the  

property i n  t he  world and t h e  l i n e s  t h a t  bound t h a t  property more o r  l e s s  

c lear ly .  I w i l l  foUow t h a t  t r a d i t i o n ,  f o r  it has proven, i n  v i r t u e  of  its 



empirical foundation, which avoids subjective and therefore  possibly a rb i t r a ry  

wants and preferences, t o  be t he  most objective method by which t o  pursue t h e  

d i f f i c u l t  task of in te rpre ta t ion ,  a method tha t  thereby t r e a t s  all equally. 

A t  bottam, the idea is t o  t r y  t o  make interference a descr ipt ive,  not an 

evaluative matter. 

I f  interference is  t o  be defined with reference t o  property, then, we 

have t o  get c lear  f i r s t  what we mean by property and how it serves t o  define 

interference, and second how property a r i s e s  o r  i s  jus t i f ied .  Let us take 
these issues i n  order. 

4.5.1. Interference and property 

In defining property I w i l l  follow the  c l a s s i ca l  t heo r i s t s  who spoke 

of l i f e ,  l i b e r t y ,  and possessions a s  t h e  sum of one's property.1 Thus an in- 

dividual owns h i s  person, act ions,  and holdings--tangible and intangible- 

however unclear t he  reference and boundaries of t h i s  property may i n  some 

cases be (about which more below); and in  owning h i s  act ions he owns all t h e  

uses that he can make of or t h a t  go with h i s  person and holdings. low we in- 

t e r f e r e  with another when we take what he oms ;  fo r  i f  what he owns i s  o r  i s  

an extension of himself (as  I w i l l  b r i e f ly  argue below), then t o  take vhat i s  

h i s  i s  t o  involuntarily involve him in  a transaction and hence t o  v io l a t e  t h e  

PGC. For all prac t ica l  purposes, then, Gewirth's second basic  right--against 

being harmed--collapses i n to  the  f i r s t  . We object i fy  "harming," t h a t  is,  by 

t rea t ing  it a s  an upshot of the  violat ion of the  r igh t  t o  noninterference o r  

freedam: t o  harm someone is t o  involuntarily involve him i n  a t ransact ion,  

i . e . ,  t o  take what he owns. Interference, then, is a taking. We determine 

whether a given event i s  a taking, and hence a case of interference, by 

" ~ i v e s ,  Liber t ies  and Estates ,  which I c a l l  by t h e  general Name, 
Propertf (Locke, Second Treat ise ,  par. 123). The idea of owning oneself is 
not a t  a l l  far-fetched. It a r i s e s  straightforwardly i n  t h e  case of medical 
transplants.  See "Notes: The Sale of Buman Body Parts  ," Michigan Law Review 
72 (1974): 1182, (Lockets posit ion on the  subject is l e s s  than clear .  He 
argues t ha t  "every Man has a Property i n  h i s  own ~ e r s o n "  [second l ' reatise,  
par. 271 ; yet he a l so  argues t ha t  w e  a re  God's property [ ibid. ,  par. 6 ) .  Per- 

haps these posit ions can be reconciled. But whether o r  not they can, they 

both have t o  be jus t i f ied ;  and on that score, the l a t t e r  view i s  an undertak- 
ing of some dimension. ) 



c lear ly  defining t h e  object 0Med and putat ively taken.' Proceeding in t h i s  

m y  wi l l  help t o  c lear  UP much of t h e  confusion t h a t  surrounds questions of 

interference; for  again, it i s  defined with reference t o  t h a t  which admit- 

of empirical description. 

This approach w i l l  handle straightfoward cases of interference qu i te  

easi ly ,  of course, cases of injury o r  damage t o  person o r  property, o r  cases 

of t respass  o r  t h e f t  of Property. For each of these broadly defined act ions 

can be defined even nore broadly a s  a taking: what the  proscribed a c t  does 

i s  take the  use and enjoyment of the  property i n  question, t o  which t h e  o m e r  

has an exclusive r igh t  (see section 4.5.2 below). But the reduction of in te r -  

ference t o  a taking w i l l  help especial ly  when we come up against  what of ten 

pass a s  d i f f i c u l t  cases of "interference," as  two br ie f  i l l u s t r a t i o n s  w i l l  

help t o  bring out.  

(1) I f  I b-aild a fence on my property t h a t  blocks your view do I in- 

t e r f e r e  with you and harm you? On loose in te rpre ta t ions  of these t e r n s  I do. 

But of course the  same could be sa id ,  depending upon your par t icu la r  wants o r  

preferences, f o r  host any th ing1  might do with ny property. In order then 

t o  avoid t he  a rb i t r a ry  r e s u l t s  we get when we start v i t h  subjective values, 

we follow t h e  procedure s e t  out above. Notice t h a t  "your" view runs over W' 

property; only thus 60 you ''have" it. But my fence-building depends not at 

on anything t h a t  you own. Were you t o  prevai l ,  however, it would be 

use of a property t h a t  would i n  f ac t  be taken. bb building t h e  fence, then, 

does not t ake  anything t h a t  you p&. (If you r ea l l y  want  our" viev, the 
2 

necessary conditions fo r  it, v i z - ,  W P ~ ~ P w ~ Y - )  

'A d i s t i nc t i on  is often drawn betveen complete and p a r t i a l  takings,  as 
when we completely take a piece of property o r  a l i f e ,  as against taking only 
a use of the  property o r  r e s t r i c t i ng  ( taking)  only a l i b e r t y  of the  person. 
But the  d i s t inc t ion  tu rns  en t i r e ly  upon how broadly o r  narrowly we def ins  t h e  
object taken, f o r  what we OM can be parceled i n  many ways. Those who want t o  

take "only uses" of ten invoke t h i s  distinction-as i n  land use res t r ic t ions-  
hoping thereby t o  avoid compensation. But a taking i s  s t i l l  a taking, however 
broadly we define t h a t  with which the  owner i s  left .  See M. Bruce Johnson, 
"P l ann i~g  Without Prices:  A Discussion of Land Use Regulation Without Compen- 
sation," i n  Planning Without Prices,  ed. Bernard H. Siegan (~exington ,  ass . :  
Lexington Books, l977),  pp. 63-112. 

2 ~ f .  Fontainebleau Hotel C9x-p. v. Forty-Five Twenty-Five, Inc. , 1 1 4  
So. 2d 357 (Fla.  C t .  App. 1959). 



(2)  I f  I have a business through which I make lower market o f f e r s  than 

you i n  your business, thereby "driving you out of business," do I in t e r f e r e  

with you and harm you? Again, on loose in te rpre ta t ions  of these t e rns  I do. 

Here too, then, we h a w  t o  look closely t o  see i f  i n  f ac t  anything i s  taken. 

Your t rade v i t h  t h i r d  pa r t i e s  (which ju s t  your business) i s  not taken, any- 
more than your view was taken; f o r  i n  nei ther  case do you % these. Rather, 
you "enjoy" them a t  the  pleasure of others ;  and these others  have a perfect  

right-equal t o  your om--to use t h e i r  property o r  t h e i r  po ten t ia l  t rade as  

they choose, provided those uses do not  take what others  o m .  1 

We see,  then, how useful t h i s  procedure is i n  sor t ing  out-indeed, i n  

obj ectifying--heretofore d i f f i c u l t  cases of interpretat ion.  But other  d i f f  i- 

cu l t  cases w i l l  remain, cases t ha t  a r i s e  not because of any shortcoming i n  the  

in te rpre t ive  procedure but because t he  objects  taken a r e  not ea s i l y  defined, 

having a subs tan t ia l  mental basis .  Two such kinds of cases involve endanger- 

ment and nuisance. A l l  but isolated action is  r i sky  t o  some degree o r  other 

and hence has the po ten t ia l  for  i n t e r f e r ing  with others ,  however remote t ha t  

po ten t ia l  may be. As act ion becomes increasingly r i sky  there  reaches a point- 

some point--after which it "takes" the  uses t h a t  others  can mabe of t h e i r  hold- - 
ings, a t  l e a s t  insofar  as  these others  no longer f e e l  sa fe  i n  exercising those 

usesS2 You do not f e e l  constrained t o  w a i t  u n t i l  sonething happens--some " rea l  

takingn--before r a i s ing  objections t o  my dynamite experiments next door. Simi- 

l a r l y ,  all but i so la ted  act ions involve invasion by noise, odor, smoke. 

vibration o r  other  forms of nuisance. My party ups ta i r s  may take t he  quiet  you 

o m ,  the s leep you perfom, and s:, But here t he  case i s  s l i g h t l y  dif- 

k f .  Mogul v. McGregor, 23 Q.B.D. 598 (18891, a f f 'd ,  [18921 A-C. 25; 
Tut t le  v. Buck, 107 Minn. 145, 119 N.W. 946 (1909). See Epstein, "Intentional 
Harms ," pp. 423-41. 

2 ~ o t i c e  t h a t  ac t s  t h a t  endanger involve some combination of tvo vari-  
ables: the  probabi l i ty  t h a t  t h e  unwanted causal sequence vill occur; the 
magnitude of losses  i f  it does occur. 

%otice the  c ruc ia l  difference between these  holdings and those "hold- 
ings" claimed i n  t he  e a r l i e r  exanples. Here t he  quiet ,  sleep, and "peace of 
mind" ( i n  the  dynamite example) can a l l  be described without bringing i n  the  
holdings o r  act ions of others .  The view and the  t rade,  on the  other  hand, 

were enjoyed only because others  contributed with t h e i r  holdings o r  actions. 
Thus we in f ac t  have takings here of things held outr ight .  



ferent :  whereas with endangerment we have poten t ia l  takings t h a t  "shade intow 

rea l  ones, as  others come not t o  be able  t o  l i v e  with t h e  f ea r  the  act ion 

causes, here we have r e a l  takings from the  beginning--physical t respass ,  how- 

ever t r i v i a l .  Were we t o  prohibi t  a l l  po ten t ia l  o r  minor takings,  however, 

l i f e  i n  reasonable proximity would cease, f o r  a l l  but i so la ted  act ion would 

have t o  be prohibited. In  cases l i k e  these,  perhaps, we f ind  a place f o r  

public law. 1 

4.5.2. The ju s t i f i ca t i on  of 
property r igh ts  

How i s  it then t h a t  we come t o  own what we do? How do we j u s t i f y  our 

ownership of our l i f e ,  l i b e r t y ,  and possessions? These a r e  l a rge  and camplex 

questions, f o r  which I am going only t o  ou t l ine  a few answers.2 In  par t icu la r ,  

I vant t o  focus upon the idea of presumptions and burdens of proof, which play 

a prominent r o l e  i n  t h i s  subject (as through so much of t he  law). One would 

not think t h a t  self-ownership--ownership of one's person and actions-vould 

require much argument. True, Locke thought t h a t  ;re were possessions of  God; I 

s b u l d  not want t o  undertake a defense of t ha t  posit ion, however. I n  f a c t ,  t he  

p r e s m p t o  would seem t o  r e s t  with self-ownership; f o r  anyone who vould argue 

tha t  he owns us would have, not l e a s t ,  t h e  burden of  t he  language t o  overcame. 

Indeed, we a re  punished ju s t  because we committed t h e  crime; it vas our action. 

I f  we vant t o  argue t h a t  someone e l s e  is responsible f o r  t he  act ion we per- 

formed, the  burden is upon us t o  show it. 

This, i n  b r i e f ,  i s  the  negative case for  self-ownership, a i m e d  a t  de- 

fea t ing  opposing claims. A posi t ive case cen a l so  be made along the  l i n e s  of 

Gevirth's argument. For t h e  generic claims t h a t  we necessarily apply t o  our- 

'see Charles 0. Gregory, Harry Kalven, Jr. , and Ricbard A. Epstein, 
Cases and Materials on Torts,  3d ed. (Boston: L i t t l e ,  Brown & Co., 1977), pp. 
495-546. It is noteworthy, as an indicat ion t h a t  t h i s  may be a place for  pub- 
l i c  law t o  en te r ,  t h a t  in t h e  more ordinary t o r t i ous  takings we apply the  doc- 
t r i n e ,  "you take your victim a s  you find him"; i .e., we t a i l o r  the l i a b i l i t y  
(in a regime of s t r i c t  l i a b i l i t y )  and the damages t o  the  individual victim and 
hence invoke no "public" standard. In  nuisance and endangerment cases ,  however, 

the ordinary man standard is usually invoked; i . e . ,  t h e  extra-sensit ive plain- 
t i f f  v i l l  not o rd inar i ly  get r e l i e f .  

2~ good place t o  start on t h i s  d i f f i c u l t  subJect i s  Lavreace C. Becker, 
R o ~ e r t y  Rights: Philosophic Foundations (London and Boston: Routledge & Kegan 
Paul, 1977). 



and hence must  apply t o  who a r e  l i k e  US i n  being prospective 

agents,  include t h e  elenent of voluntar iness .  To a c t  ~ l u n t a r i l y  just  is t o  
a c t  a s  t h e  author and hence as the  ouner of one ' s  ac t ions .  By t h e  p r inc ip le  
of  universa l iza t ion t h e  same conclusion app l i e s  t o  all other  agents; thus 

each of us o m s  h i s  a c t i o n s  and hence t h e  necessary means--the voluntary 

person--with which he performs those  ac t ions .  S t a r t i n g  then with t h e  generic 
claims t h a t  agents necessa r i ly  make i n  a c t i n g  ( ~ e w i r t h ' s  d i a l e c t i c a l l y  neces- 

sary  method), we can genera te  Self-ownership. 

We come then t o  t h e  orckhary sense of  property--and i n  p a r t i c u l a r  t o  

land o r  resource acquisition--which i s  where the  more d i f f i c u l t  i s s u e s  a r i s e .  

In general, I follow here Nozick's h i s t o r i c a l  o r  ent i t lement  theory o f  jus- 

t i c e  i n  holdings,' whereby at any point  i n  time a s e t  of holdings is  j u s t l y  

d i s t r i b u t e d  i f  t h e  process by which t h e  d i s t r i b u t i o n  a rose  vas i t s e l f  j u s t ,  

i . e . ,  i f  it took place without v i o l a t i n g  anyone's r i g h t s .  Holdings j u s t l y  

arise by ( 1 )  o r i g i n a l  acqu i s i t ion  (of unheld th ings  from t h e  s t a t e  of  na tu re ) ,  

(2)  ~ l u n t a r y  t r a n s f e r ,  and ( 3 )  r e d i s t r i b u t i o n  i n  r e c t i f i c a t i o n  of v i o l ~ t i o c s  

of t h e  r u l e s  t h a t  apply i n  ( 1 )  and ( 2 ) .  I w i l l  t r e a t  (2) and ( 3 )  i n  sec t ion  

4.6 below, s ince  these  involve s p e c i a l  r e l a t ionsh ips .  Here I vant  t o  d iscuss ,  

very b r i e f l y ,  how o r i g i n a l  acqu i s i t ion  might be j u s t i f i e d ,  how th ings  might 

come t o  be j u s t l y  acquired from t h e  s t a t e  o f  nature.  

It should be noted, before  beginning, t h a t  t h e r e  is  some quest ion as 

t o  how c r u c i a l  t h e  problem o f  o r i g i n a l  acqu i s i t ion  i s  i n  t h e  modern world. 
2 

To be sure ,  it a r i s e s  i n  t h e  case  o f  resource discovery and acquisi t ion-a not 

insignificant issue--and i n  such areas  as f i s h i n g  r i g h t s  o r  even sunken t r e a s u r e  

findings. ~ u t  i n  t h e  contemporary economy most income, wealth,  and holdings 

' ~ o z i c k ,  Anarchy, S t a t e ,  and Utopia, pp. 149-53. 

%egarding "the genera l  economic importance of  o r i g i n a l  appropriat ion," 
Nozick writes: "Perhaps this importance can be measured by t h e  percentage o f  
all income t h a t  i s  based upon untransformed r a w  ma te r i a l s  and given resources 
( r a t h e r  than upon hunan a c t i o n s ) ,  mainly r e n t a l  income represent ing t h e  unim- 
proved value of land,  and t h e  p r i c e  o f  r a w  mater ia l  i n  s i t u ,  and by t h e  per- 
centage of current  wealth which represents  such income i n  t h e  pas t ."  He goes 
on t o  c i t e  David Friedzan, The Machinery of Freedom (Nev York: Harper & ROW, 

19731, pp. x iv ,  xv, who "suggests 5 percent of U.S. na t iona l  income as an u p  
per  l i m i t  f o r  the  first tvo  fac to r s  mentioned"; c i t e d  i n  Hozick, Anarchy, 
S t a t e ,  and Utopia, pp. 177-78. 



resu l t  from use of or  labor upon things a l ready held o r  from the  t rans fe r  of 

such things by (2) above (o r ,  increasingly,  from red is t r ibu t ion  based not 
upon past  wrongs but upon "social  goals1' ) . iievertheless , because these things 
re ta in  a t r a ce  of the s t a t e  of nature about them--a t r ace  t h a t  i s  of ten ex- 

ploi ted by c r i t i c s  of the  f r ee  market--it i s  inportant  t o  a t  l e a s t  ou t l ine  t he  

subJect. I regret  t h a t  the  b r i e f  discussion t ha t  follows w i l l  not dispose of 

the  matter, but we have here a subject i n  need of much nore a t ten t ion  t ha t  it 

has received t o  date. 

Here again t h e  idea of presumptions and burdens of proof enters.  R ~ -  

that i n  our s t a tu s  quo no One a c t s  i n  t he  begiming. But the  question 

a r i s e s ,  by what r igh t  a r e  these  individuals where they a r e  i n  t h i s  theore t ica l  

world? They a re ,  ex hypothesi, standing a t  some spot on t he  earth.  Why a ren ' t  

they trespassing? 'I'he answer, I should argue, is t h a t  no one else has a p r io r  

claim t o  be where any other  individual is. And indeed, if slich a claim should 

be made, the  burden would r e s t  upon t h e  c l a h a n t  t o  make h i s  case. For there  

being, ex hypothesi, no p r i o r  act ion,  and hence no p r io r  a c t  of possession, 

the  claim would appear t o  be gratui tous .  Property a r i s e s ,  then, through some 

(very complex) a c t  of claiming, e i t h e r  exp l i c i t  o r ,  a s  in the  case a t  hand, 

implicit--through occurrent holding i n  t he  absence of any p r io r  claim. Thus 

the  presumption r e s t s  v i t h  t h e  occupant, s ince o thers  can make out no case why 

it should be sh i f ted  t o  them. 

This argument, then, i s  a blend of the  negative and pos i t ive  arguments 

s e t  out above i n  support of self-ownership, f o r  it combines t h e  absence of any 

other claims v i t h  t h e  presence of an ( a t  l e a s t  imp l i c i t )  aff i rmat ive claim by 

t he  occupant. But the  aff i rmat ive claim here is r a the r  more problematic than 

the  one above. For it is  a claim not simply about o rese l f  but about t he  world 

and one's dominion over t he  world, a claim t o  have a r i gh t  not simply t o  own 

oneself but t o  be where one is  and indeed t o  where one is. &Ioreover, it 

r a i s e s  questions about t he  boundaries and t h e  l i m i t s  of t h e  claim--two closely 

connected questions t h a t  a r i s e  a f o r t i o r i  a s  our individuals start t o  ac t ,  t o  

move out i n to  t h e  world and make t'urther claims. Thus while t he  claims ve 

mAe about oming  our actions generate a t i t l e  t o  those act ions ,  t h e  claims ve 

make t o  t he  things outs ide us v i t h  which we "mix" our act ions  do not s t ra ight-  

forvardly, a t  l e a s t ,  generate a t i t l e  t o  those thincs .  I al lude,  of course. 

t o  Locke's idea t h a t  property r i gh t s  i n  unowned ob jec t s  o r i g ina t e  When ve 



our labor with those obdects,' vhen we work the  land, pick the  apple, catch 

the f i sh ,  mine t he  ore ,  nnd so for th .  To be sure,  Locke's idea has an in- 
t u i t i v e  appeal; and indeed, it served, more o r  l e s s ,  t o  j u s t i fy  or ig ina l  

acquisit ion i n  America ( s e t t i n g  aside the problem of the  Indians),  But 
enough embarrassing questions reinain t o  suggest t h a t  rcore vork on t h i s  sub- 

j ec t  remains t o  be done. 2 

In  t he  absence of a theory tliit v i l l  shov precisely hov it is  t h a t  

t h i s  "claiming" and "mixing" serve t o  generate property r i g h t s  i n  unomed 

things,  l e t  me simply of fe r  a consideration against t he  a l te rna t ive ,  t ha t  no 

pr ivate  property i s  possible.  I f  indeed ve have a r igh t  against interference, 

then hov would ve ever r e a l i z e  t h a t  r i g h t  i f  everything vere public? In  such 

a realm ve vould all be thrown together ,  a s  it were; there  vould be no pr ivate  

places t o  go t o  escape interference--ve vould have a c l a in  on everyone e l s e  

and everyone e l s e  vould have a c l a b  on us. For interference,  r eca l l ,  is a 

taking, even i f  the property tdcen includes, a s  here, only one's l i f e  and l i b -  

er ty .  But ve l i v e  our l i v e s  and perform our act ions against some m a t e r i d  

background; ve do not l i v e  in  vacuo. I f  t h a t  background is  not ours t o  con- 

t r o l ,  i f  indeed others  have a s  nuch r igh t  t o  it as ve,  then ve could ac t  only 

a t  t he  pleasure of others.  For every clain! t o  move could be cancelled simply 

by a counterclain. And ve could o f f e r  no plausible  reply, f o r  there  vould be 

no material  condition of act ion over vhich ve vould hold any exclusive r ight .  

Indeed, ve go out and acquire property j u s t  because it insures us t h a t  condi- 

t ion: it is  our property t h a t  enables us t o  be Pree, 3 

b c k e ,  Second Treat ise ,  par. 27. 

2 ~ e e  Nozick, Anarchy, S ta te ,  and Utopia, pp. 174-75. 

%otice t h a t  t h i s  i s  precisely the  reason there  i s  decreasing Freedom 
in  the  socialized countries and next t o  no freedom i n  t h e  communist countries: 
the governments i n  these countries have taken the  material  conditions of free- 
dom. In draving the  connection betveen f reedm and i t s  mater ia l  conditions, 
vhich ref lected the  l o t  of much of the vorking c l a s s  a t  the  time he was writ- 
ing, Marx was correct ;  so he and h i s  fol lovers  proceeded t o  apply this insight  
t o  the vhole of society! 

I n  the  t e x t  above I have put t h e  issue s t a rk ly  i n  order t o  drav out 
the fundamental point.  I n  t he  ordin- vorld,  of course, ve get around the  
d i f f i cu l ty  t ha t  a r i s e s  from everyone's h a v i q  an equal r igh t  t o  control t h e  
public spaces by establ ishing ru les  of conduct fo r  such spaces, vhich ve de- 
termine according t o  some decision procedure. But t h i s  i s  a prac t ica l  expe- 



I want t o  proceed, then, by s i q l y  asslning t h a t  j u s t  as  *'being there  

f i r s t "  s e a s  t o  generate a property r igh t  i n  the  s t a t u s  cpo,  so "&etting there 

f i r s t "  generates a siLlilar r igh t  a s  inciividuals move out of the  s t a tu s  quo. 

A t  the  very l e a s t  one could add t h z t  no one else has a be t t e r  claim t o  what 

has been "staked out" than the  person who has made the  e f f o r t  t o  do tha t ;  

ce r ta in ly  those who have done nothing have no claim. Let us assume a l so  t h a t  
boundary problems w i l l  work thmse lves  out  v i t h  reference t o  economic consid- 

erat ions,  ec0~0mies of scale ,  and so for th .  A s  our individuals move out of 

the s t a tu s  quo, then, property w i l l  a r i s e ,  c l a i m  w i l l  be stabed out ,  and the  

world vill eventually get divided u p - 4 1  of which can happen, i n  pr inciple ,  

without anyone's r i gh t s  being violated.  O r  can i t ?  Are there  limits t o  what 

an individual can c l e i n  (or  t o  what he can c l a i n  i n  c o ~ b i n a t i o n  v i t h  o thers ) ,  

a f t e r  which any fur ther  c l e h i n g  w i l l  v io la te  t h e  r i g h t s  of others? (Anti- 

t r u s t  t heo r i s t s  t e e  note!) 

The t r ad i t i on ,  at this point ,  is t o  invoke some version of Lockets 

proviso, t h a t  we can acquire provided the re  i s  "enough and a s  good l e f t  i n  

conmon fo r  others."' Thus Bozick pursues, v i t h  some invention, "the c ruc ia l  

point," which is  "whether appropriation of an unowned o b j ~ t  vorsens the  s i tue-  

t ion  of others."* For Locke, "'tis very c l ea r ,  t h a t  Cod, a s  King David says, 

P s e .  CXV.xvi. has given t h e  Earth t o  t he  Children of  Ken, given it t o  Mankind - 
i n  c-on."3 The problem before Locke, then, is  t o  show how pr iva te  property 

a r i s e s  out of t h i s  ccsron property. For it would appear t h a t  a l l  must give 

t h e i r  consent before such acquis i t ions could occur. A t  the  l e a s t ,  the  proviso 

would seem Jus t i f i ed  in t h i s  s e t t i n g  i n  t h a t  it insures t h a t  the  s i t ua t i on  of 

others  is  not 'lworsened," as Nozick Puts it- 

dient only; i . e . ,  the  conduct s ~ t  by these ru l e s  cannot be seen a s  a d i r ec t  
manifestation of our individual vishes--as i s  possible  i n  our own pr iva te  
spaces-but i s  r a the r  a re f lec t ion ,  i n  our society,  of majority opinion (e.g., 
nude bathing prohibited i n  San Mego, Cal i fornia)  o r  earlier-affirmed ru les  
(e.g., Iiazi marching permitted in Skokie, ~ ~ i n o i s ) .  The democratic device, 
i n  short ,  gives us nothing l i k e  t h e  l i b e r t y  insured by t h e  p r iva t e  device. See 

Berlin,  "Tvo Concepts of ~ i b e r t y , "  pp. ll8-72. 

k o c k e ,  Second Treat ise ,  par. 27. 

Gozick ,  Anarchy, S ta te ,  and Utoois, p. 175- 

'~ocke, Secocd Treat ise ,  par- 25- 



It is  a t  t h i s  b p o r t a n t  juncture, I should argue, t h a t  t he  theory of 

r i gh t s  nust b i t e  t h e  bu l le t :  the  discomforting conclusions must be squarely 

faced, especiel ly  as  they surround t h e  so-called r igh t  t o  opportunity. To 
begin, the  idea t h a t  God gave t h e  ear th  t o  all i n  common, l i k e  t h e  idea t ha t  

we a r e  God's possessions, i s  hardly self-evident. Absent arguments r i c h  
enough t o  compel assent t o  t h i s  proposition, the  presumption must be pars i -  

nonious, viz . ,  t h a t  i n  the  beginning no one owns t h e  earth--which of course 

i s  not the  same a s  all owning i n  comon. Original ownership a r i s e s ,  then, 

through t h e  performance of complex pos i t ive  ac t s  of acquis i t ion,  as  mentioned 

above; i f  these have not been performed, then t h e  ear th  l i e s  unowned, not un- 

l i k e  t he  f i s h  i n  t h e  ocean. But i f  the presumptions a re  now correct ,  then 

what i s  t h e  moral ba s i s  for t h e  Lockean proviso? Vhat r i gh t  of others do we 

v io la te  when ve acquire as  ~ u c h  a s  we want? Nozick points  t o  scarci ty:  "if  

the  stock of unowned objects  t h a t  might be improved [when our labor  i s  mixed 

i n ]  i s  l imited,  . . . an objec t ' s  coming under one person's ownership changes 

the s i tua t ion  of a l l  others."' True, but where a r e  t he  r i gh t s  i n  t h e  matter? 

We can cer ta in ly  understand t h a t  others  have i n t e r e s t s  here; but where i s  t h e  

property & by others  t h a t  i s  taken by t h i s  acquisit ion? Here Nozick argues 

t h a t  others  a r e  made worse of f  because they no longer a r e  a t  liberty--have the 
opwrtuni t ;~-- to  acquire o r  use what once they could.2 This argument has an 

i n tu i t i ve  appeal-indeed we see it i n  r i ch  var ia t ion every day. But if the  

presumptions above a r e  cor rec t ,  as  an argument from r igh ts  it w i l l  not with- 

stand scrutiny. For it implies t h a t  there  i s  a r igh t  t o  t h e  conditions of 

opportunity, and this cannot be jus t  i f  ied. 

The s t a t u s  quo i s  especial ly  helpful  i n  drawing t h i s  point out.  In 

t h i s  theore t ica l  beginning individuals own themselves, t h e i r  act ions,  and the  

area immediately around them (however bounded). A t  t h i s  point they all have 

'~iozick, Anarchy, S ta te ,  and Utopia, p. 175. 

' a i d . ,  p. 176. Nozick distinguishes two interpretatfons t h a t  the  
Lockean proviso night  be given, one involving others  being made worse off  by 
t h e i r  no longer having t h e  op?ortunity t o  appropriate, another i n v o l v i ~  t h e i r  
being made worse off  by t h e i r  no longer having the  opportunity t o  use (without 
appropriation) vhat previously they could. The discussion t h a t  follows, how- 

ever, i s  l e s s  than clear .  Use, a f t e r  all, is  jus t  appropriation f o r  a time; 

and those excluCeC a re ,  during t h a t  t i n e ,  every b i t  as much excluded as i f  the 
appropriation were permanent. 



an equal opportunity, provided t h e  world i s  not yet " fu l l , "  t o  go out and 

w e  claims over the  world, o r  pa r t s  of it, through the  complex process men- 

tioned above, an opportunity t o  =, t o  compete i n  t he  business of acquisi- 
- 

t ion .  But t h a t  opportunity is not something individuals have t ou t  court. 

They "have" it simply because a t  t h a t  point i n  time t h e  world happens t o  be 
- - 

the  way it is--unowned. Owing t o  t h a t  condition, t h e i r  opportunity ex is t s .  

The s i t ua t i on  here i s  exactly p a r a l l e l  with t he  e a r l i e r  view and t rade  cases 

(except t h a t  t he r e  t he  conditions were held by others ,  not unowned). In  none 
of these  cases ,  t h a t  is ,  i s  t h e  object pu ta t ive ly  "taken" held ou t r igh t  but 

only because of conditions over which t h e  "holder" has no r igh ts  ( a s  yet) .  

Bow when individuals  s t a r t  t o  ac t ,  t o  go out i n to  t h e  world, t o  pursue t h e i r  

opportuni t ies ,  t o  compete i n  t he  business of acquis i t ion,  t h i s  condition of 

nonownership, i n  a world of scarc i ty ,  may disappear-and s o  may the  opportuni- 

t i e s  f o r  ?hi& it was necesszry. But nothing was taken, f o r  nothing was owned. 

In short ,  no r i g h t s  were violated i n  the  process, for  we do not have a r i gh t  

t o  t h e  world's being t he  way it i s  a t  any pa r t i cu l a r  time i n  i t s  his tory.  It 

is i r re levant ,  then, whether t h e  acquis i t ions  were la rge  o r  small, f o r  i n  

nei ther  case can anyone show t h a t  he has a r i g h t  t h a t  has been violated.  Those 

who do not acquire simply l o se  " their"  opportunities;  they l o se  i n  t he  competi- 

t ion ,  and t h a t  is what I meant when I sa id  t h a t  it i s  here t h a t  t h e  theory of 
I 

r i gh t s  must b i t e  t h e  bu l l e t .  

Now it i s  customary a t  t h i s  point t o  observe that f a r  from worsening 

t h e  posi t ion of o thers ,  acquis i t ion most of ten improves t h e i r  opportunities.  

For the  owner of  t h e  previously unowned object mixes h i s  labor  with it, builds 

a factory,  creates  Jobs and products t h a t  heretofore did not e x i s t ,  adds t o  the  

GNP, and so  for th .  (Thus multinational o r  giant corporations, by being more 

e f f i c i en t ,  c rea te  more opportunities than would be t h e  case were they t o  di- 

vest . )  The arguments a r e  famil iar  and I should argue persuasive. In  particu- 

%%us when equal opportunity does not a r i s e  accidental ly  (as  here) o r  
voluntar i ly ,  it is  brought about only by taking from some and giving t o  others.  
Moreover, once this i n i t i a l  balance is  upset--as it inevi tably w i l l  be if indi-  
viduals a r e  allowed t o  express their di f fe r ing  t a s t e s  t h r o ~ g h  acquis i t ive  ac- 
t iv i t ies-- the taking must begin all over again. With repeated applications,  

t h i s  equal i ty  of opportunity comes t o  t h e  same thing a s  equa l i ty  of resu l t s .  
See Antoxy Flew, " m e  Procrustean Ideal:  Liber tar ians  v. ~ a l i t a r i a n s  ," 
Encounter, b r c h  1978, pp. 73-75. 



l a r ,  they help  t o  mi t iga te  t h e  complaints of  those  who may have l o s t  i n  t h e  

competition. B u t  s t r i c t l y  speaking they a r e  i r r e l e v a n t  t o  t h e  point  a t  i s s u e  

and indeed t o  t h e  theory of r i g h t s .  For they t ake  us straightaway t o  t h e  
theory of value, which i s  a theory grounded not i n  reason but i n  t h e  sen t i -  

ments, i n  our wants and preferences,  i n  t h e  sub jec t ive  s i d e  of  our being. To 
many, i n  f a c t ,  arguments from improved oppor tun i t i e s  w i l l  not  persuade. For 
they p re fe r  t h e  "unimproved" s t a t e  of  nature  t o  t h e  c u l t i v a t e d ,  the  bucolic 

t o  t h e  i n d u s t r i a l i z e d ,  t h e  simple t o  t h e  complex, t h e  slow-paced t o  t h e  f a s t ,  

t o  draw but a few of t h e  c o n t r a s t s .  And i n  these  disagreements t h e r e  i s ,  a s  

A. J. Ayer and o the r s  have c o r r e c t l y  observed, no t r u t h  o r  f a l s i t y  t o  t h e  m a t -  

t e r :  they a r e  simply expressions of preference. '  It is wi th  reference  t o  t h e  

theory of r i g h t s ,  then,  not Ki th  reference t o  t h e  we produce, t h a t  we 

must j u s t i f y  our  a c q u i s i t i v e  ac t ions  and d i s j u s t i f y  t h e  claims of those  who 

would object .  For i n  doing what we hsve a r i g h t  t o  do we t a k e  nothing over 

which o the r s  can show they hold any r i g h t s .  

The impliczitions of these  conclusions,  of  course,  a r e  far-reaching. 

We come i n t o  t h e  world wi th  r i g h t s  aga ins t  our pa ren t s  (about which more be- 

low). But ou t s ide  of these ,  and r i g h t s  t o  our person and ac t ions ,  we have no 

r i g h t s  of rec ipience  agains t  t h e  r e s t  of t h e  world, a s  brought out  i n  sec t ion  

4.4 above; t h u s  we do not have a r i g h t  "to opportunity" i n s o f a r  as t h i s  en- 

t a i l s  t h a t  o t h e r s  must provide us,  through t h e i r  p o s i t i v e  ac t ions ,  wi th  t h e  

condi t ions  of  opportunity.  Nor do we even have a r i g h t  " to  opportunity" inso- 

f a r  a s  t h i s  e n t a i l s  t h a t  o the r s  must r e f r a i n  from a c t i n g  i n  pursu i t  o f  t h e i r  

oppor tuni t ies ,  t h e  point  j u s t  developed. 
2 

Thus t h e  theory of r i g h t s  is s t r i c t .  It does not  appeal t o  t h e  sen t i -  

ments. It t r e a t s  all equally. Some w i l l  go out  and acquire;  they w i l l  "im- 

prove" what they acquire,  o r  they may "waste" it. Others w i l l  s t a y  back, will 

l o s e  " the i r "  oppor tun i t i e s ,  and w i l l  become dependent upon t h e  sympathies of  

'see, e.g., A. J. Ayer, Language, Truth and Logic, 2d ed. (New York: 
Dover, 1946), chap. 6 .  

'c learly,  then,  t h e  burden of r e s p o n s i b i l i t y  that  t h e  theory Of r i g h t s  
p laces  upon those  who beget chi ldren i s  considerable. Should it be any o t h e r  

way? 



t h e  " S U C C ~ S S ~ U ~ . "  A world t h a t  starts out equal may end up very "unequal ,"I 

depending upon everything from t h e  n a t u r a l  l o t t e r y  of a b i l i t i e s ,  chance, and, 

perhaps i n  p a r t ,  a t t i t u d e s ,  t o  t h e  choices individuals  f r e e l y  make, t h e  r i s k s  

they take on o r  avoid, and so f o r t h .  Al l  of t h i s  t h e  theory of rights-which 

i s  t h e  theory of freedom--will allow. I f  we want t o  mi t iga te  any of  these  re- 

sults, then we must go outs ide  t h e  theory of moral r i g h t s  t o  do it. To t r y  t o  

do it in t h e  name of  these  r i g h t s  i s  t o  r i s k  undermining t h e  c l e a r ,  cons i s ten t ,  

and r a t i o n a l  p ic tu re  of  t h e  moral world they describe,  and t h e  equal freedom 

they insure .  

4.6. Specia l  r e la t ionsh ips  

Thus f a r  our t h e o r e t i c a l  world conta ins  general  r e la t ionsh ips  only, 

described by general  r i g h t s  and obl igat ions .  I have d r a m  these  in broad 

terms--involving, a t  bottom, negative and pos i t ive  actions--in order  t o  t r y  t o  

br ing out  t h e  l o g i c a l  s t r u c t u r e  of t h e  theory of  r i g h t s :  however more spec i f i -  

c a l l y  these  r i g h t s ,  obl igat ions ,  and act ions  may be described,  a s  required by 

various contexts,  they w i l l  always cone under one of these  broad categor ies .  

I n  sum, then,  i n  t h e  world of general  r e la t ionsh ips  we a r e  obl igated only t o  

not i n t e r f e r e  with o thers ,  as spec i f i ed  above; a s  a coro l l a ry ,  ve have a r i g h t  

t o  do anything t h a t  does not i n t e r f e r e  with others .  

Ibw a s  individuals  leave t h e  s t a t u s  quo they w i l l  do more, o f  course, 

than make t h e i r  property claims i n  t h e  world: they w i l l  come i n  add i t ion  t o  

assoc ia te  v i t h  each other--either f o r c i b l y  o r  voluntarily--and t h u s  w i l l  spe- 

c i a l  r e la t ionsh ips  a r i s e .  Forced assoc ia t ions  include t o r t s ,  crimes (by vhich 

I mean i n t e n t i o n a l  t o r t s  ) , and con t rac tua l  takings  ( i  .e.,  misrepresentation 

and nonperformance). Voluntary associa t ions  include t h e  nany kinds of contrac- 

tU rela t ionsh ips ,  a s  well  a s  g i f t  giving and child-begett ing (which i s  a m i -  

l a t e r a l ,  quasi-contractual r e la t ionsh ip  between parents  and c h i l d ) .  With t h e  

exception o f  t h e  complex spec ia l  r e la t ionsh ips  t h a t  a r i s e  vhen enforcement 

'TO say t h i s  may be misleading; f o r  t h e  "inequali tyn t h a t  a r i s e s  f r o m  
a vor ld  t h a t  s t a r t s  out equal may simply r e f l e c t  d i f f e r e n t  preference schedules: 
t h e  indust r ious  may end up with g rea te r  mate r ia l  goods, but  at t h e  p r i c e  of  
foregone pleasure o r  recreat ion.  Ega l i t a r i ans  who concentrate on t h e  distri- 

bution of  mater ia l  goods at any point  i n  time usual ly  ignore these  t r ade-of f s .  



becomes a  problem ( i . e . ,  when ob l iga t ions  a r e  uncertain o r  a r e  not performed 

vo lun ta r i ly ) ,  which w i l l  be taken up b r i e f l y  i n  chapter  4, t h i s  bmad sketch 

exhausts t h e  c l a s s  of spec ia l  r e la t ionsh ips  a s  these  might a r i s e  i n  t h e  s t a t e  

of nature; and s ince  t h e  c l a s s  of moral r e la t ionsh ips  i n  t h e  s t a t e  of nature  

i s  exhausted by general  and s p e c i a l  r e la t ionsh ips ,  we now have a  conplete 

o u t l i n e  of t h e  moral world t h a t  obta ins  t h e r e ,  a t  l e a s t  a s  this vor ld  i s  

described by t h e  theory of r i g h t s .  1 

Before taking up t h e  j u s t i f i c a t o r y  foundations of  t h e s e  spec ia l  r e l a -  

t ionships ,  l e t  me say soniething more about t h e i r  broad fea tu res ,  e spec ia l ly  

a s  this involves t h e  p o s s i b i l i t y  of conf l i c t ing  r i g h t s  and obl igat ions .  A s  

mentioned e a r l i e r ,  a  s p e c i a l  r e la t ionsh ip  a r i s e s  because someone some- 

th ing  t o  bring it about--signs a  con t rac t ,  cormits a c r h e ,  begets a  ch i ld ,  

and so fo r th .  Whereas t h e  p a r t i e s  t o  t h e  r e l a t i o n s h i p  stood penera l ly  re-  

l a t e d  before t h i s  event,  they now s tand spec ia l ly  re la ted ,2  a t  l e a s t  with 

l ~ h i s  o u t l i n e  is conplete f o r  our  ordinary world a s  u e l l ,  with t h e  ex- 
ception of t h e  re la t ionsh ip  between t h e  individual  ( o r  groups of ind iv idua l s )  
and t h e  s t a t e ,  and t h e  enforcement re la t ionsh ips  j u s t  s e t  a s i d e  u n t i l  l a t e r .  
How it should be noticed t h a t  i n  t h e  contemporary s t a t e  t h e s e  e n f o r c a e n t  re- 
la t ionsh ips  a r e  o r d i n a r i l y  a  subset of  t h e  individual-s ta te  re la t ionsh ip ,  
t h i s  because t h e  s t a t e  claims a  monopoly on t h e  use o f  force.  (Aqludication 
may be p r iva te ,  of course; but then it is a  contractual  r e la t ionsh ip .  And I 
say "ordinari ly" because self-enforcement i s  permitted on occasion. ) Indeed, 
i n  t h e  "night-watchan" s t a t e  o f  c l a s s i c a l  l i b e r a l  theory t h e s e  enforcement 
re la t ionsh ips  a r e  t h e  components o f  t h e  individual-s ta te  re la t ionsh ip .  
But however more numerous t h e  components of this r e l a t i o n s h i p  may have become, 
my reason f o r  s e t t i n g  it and t h e  subset  of  enforcement r e l a t i o n s h i p s  aside-my 
reason f o r  not yet  leaving t h e  s t a t e  of  nature--is s inp ly  t h i s :  I vant t o  con- 
t i n u e  t h e  inquiry i n t o  j u s t  what r i g h t s  and ob l iga t ions  t h e r e  =, q u i t e  apar t  
from t h e  i s sues  (and f u r t h e r  r i g h t s  and ob l iga t ions )  of  enforcement. Whatever 
t h e  mechanism of enforcement, t h a t  i s ,  whether p r i v a t e  ( a s  i n  t h e  s t a t e  o f  na- 
t u r e )  o r  public ( a s  i n  our ordinary world),  we w i l l  need t o  know what it i s  
t h a t  i s  t o  be enforced. These r i g h t s  and ob l iga t ions  a r e  t h o s e  t h a t  const i -  
t u t e  t h e  re la t ionsh ips  ou t l ined  above. 

2~ am assuming here  t h a t  we a r e  s t a r t i n g  from a world o f  general  r e la -  
t ionships  only,  something l i k e  our s t a t u s  quo. Individuals  can o f  course t a k e  
on new s p e c i a l  r e la t ionsh ips  with those  wi th  whom they  a r e  a l ready s p e c i a l l y  
re la ted ;  and they can add on specia l  r e la t ionsh ips  v i t h  o t h e r s  as wel l - -a l l  o f  
which can l e a d  not t o  conf l i c t ing  r i g h t s  but t o  overcommitment. The theory,  
t h a t  i s ,  can s o r t  these  "conflict ing" r i g h t s  and ob l iga t ions  ou t ,  even i f  f o r  
p r a c t i c a l  reasons t h e  individual  canriot s a t i s f y  a l l  o f  h i s  ob l iga t ions ;  t h u s  
t h e  theory may on occasion requ i re  conpensation i n  l i e u  of  spec i f i c  performance, 
which i s  tantamount t o  recognizing t h e  exis tence of t h e  r e l a t i o n s h i p  and requir-  
ing  t h a t  i t s  obl igat ions  be m e t .  



respect t o  t h e  terms of the  spec ia l  re la t ionsh ip .  ( n o s e  general  r i g h t s  and 

obl igat ions  not reached by t h e  terms remain i n t a c t . )  Thus t h e  r i g h t s  and ob- 

l i ga t i ons  t h a t  describe these  re la t ionsh ips  a r e  "created." And they a r e  

l imited t o  t h e  pa r t i e s  t o  t h e  re la t ionship:  If A and B e n t e r  i n t o  a re la t ion-  

sh ip  t h a t  benef i t s  C, it i s  A and B who hold t h e  spec ia l  r i g h t s  and obl igat ions ,  

not c.l Now i n  t h e  process of c rea t ing  these  spec ia l  re la t ionsh ips  we may 

"alienate" some of our  general r i gh t s  and ob l iga t ions ,  j u s t  a s  we take  on spe- 

c i a l  r i gh t s  and obl igat ions  t h a t  heretofore  did not ex i s t .  I f  A hits 2, A 
a l iena tes  h i s  general  r i gh t  t o  t h a t  amount o f  h i s  property necessary t o  make 2 
whole again; B now has a spec ia l  r igh t  t o  t h a t  property,  whereas before t h i s  

event he had a general  obl igat ion not t o  t ake  it, an ob l iga t ion  a l i ena ted  by 

t he  event. Thus it i s  i n  v i r t u e  o f  t h i s  "creation" and "alienation"--two s ides  

of t he  process t h a t  br ings  t h e  spec ia l  re la t ionsh ip  zbout-that con f l i c t s  of 

r i gh t s  a r e  avoided: complementary r i gh t s  and ob l iga t ions  a r e  a t  once extin- 

guished and brought i n t o  being. 2 

4.6.1. Forced associa t ions  

It i s  against  t h e  background of  general  re la t ionsh ips ,  then,  t h a t  ve  go 

about c rea t ing  our various spec ia l  re la t ionships .  Thus it i s  with  reference t o  

1 See H a r t ,  "Are There Any Natural Rights?" p. 181. 

2~ l i t t l e  more should be s a id  about t h e  e x t r a e l y  c m p l i c a t e d  question 
of conf l i c t ing  r i g h t s  and obl igat ions .  The theory of r i g h t s  can resolve,  v i t h  
l i t t l e  d i f f i c u l t y ,  what of ten pass f o r  conf l ic t ing-r ights  s i t ua t i ons .  Consider, 
f o r  example, a cornon pro-abortion argument (and l e t  us assume here  t h a t  t h e  
fe tus  has r i g h t s ) ,  t h a t  t h e  expectant mother's r i g h t  t o  con t ro l  her  own body 
takes  precedence over any r i gh t  o f  t h e  fe tus .  I n  t h i s  case ,  c l e a r l y ,  t h e  ques- 
t i o n  of precedence should never even a r i s e ;  f o r  i n  beget t ing t h e  c h i l d  t h e  
mother a l i ena ted  t h a t  r igh t  i n  t he  relevant respects .  Hence, the re  i s  no con- 
f l i c t  o f  r i g h t s  t o  t a l k  about. (For an i n t e r e s t i ng  discussion of some of  these  
i s sues  see George S. Swan, "Abortion on Maternal Denand: Paternal  Support Lia- 
b i l i t y  Implications," Valparaiso University Law Review 9 [1975]: 243. ) B u t  
the re  w i l l  remiin cases i n  which t h e  theory of r i gh t s  w i l l  s o r t  out  c o n f l i c t s  
i n  a pr incipled way only by requir ing what many might th ink  heroic  and even 
dubious means. Thus t o  require  a rape victim t o  ca r ry  t h e  baby t o  term, while 
imposing all costs upon the r a p i s t ,  is tantamount t o  allowing the t ab ing  t o  
continue; moreover, this "principled" solut ion i s  such only on t h e  view t h a t  
compensation does i n  fac t  s a t i s f y  m e t  obl igat ions ,  vhen of course i t  is only 
a p r ac t i c a l  expedient. 



our general  r i g h t s  and obl igat ions  t h a t  t h e  j u s t i f i c a t i on  f o r  these  spec ia l  

r i g h t s  and obl igat ions  must begin. Since voluntary associa t ions  a r e  somewhat 

more complicated than forced associa t ions ,  l e t  me s t a r t  with t h e  l a t t e r ,  s e t -  

t i ng  as ide  t h e  spec id .  case of contractual  t a k i r ~ s  u n t i l  a f t e r  I have dis-  

cussed voluntary associa t ions .  Plow a s  we have seen, each of us has a general 

r i g h t  against  being in te r fe red  with by others .  When t h e  co r r e l a t i ve  obliga- 

t i on  i s  not met, however, we do not leave t h e  s i t u a t i o n  a s  it is. Rather, 

the re  a r i s e s  a new, a specia l  obl igat ion r e s t i n g  with  t h e  t o r t f e a so r  o r  crimi- 

na l  t o  make h i s  victim whole again, co r r e l a t i ve  t o  which i s  a spec ia l  r i g h t  of 

the  victim t o  t h e  necessary r e s t i t u t i o n  from t h e  wrongdoer. (Notice t h a t  these  

r i g h t s  and obl igat ions  r e s t  v i t h  and against  these  spec ia l  people, not  with o r  

against  t h i r d  pa r t i e s ,  a s  when l o s se s  a r e  soc ia l i zed  i n  order t o  compensate 

victims.)  What I want t o  do, then,  i s  ind ica te  how it is t h a t  these  spec ia l  

r i g h t s  and obl igat ions  a r e  j u s t i f i e d  and hence coEe i n t o  existence.  

There a r e  a t  l e a s t  two approaches t h a t  w i l l  serve t o  j u s t i f y  this spe- 

c i a l  re la t ionship.  The f i r s t  involves a straightforward implication from the  

obl igat ion t o  not i n t e r f e r e .  What t h i s  obl igat ion c l e a r l y  e n t a i l s  i s  t h a t  t h e  

s t a t u s  quo of  holdings not be fo rc ib ly  disturbed. But we br ing about t h a t  re- 

sult e i t he r  by not i n t e r f e r i ng  i n  t h e  f i r s t  place,  o r ,  f a i l i n g  t h a t ,  by return- 

ing what was taken when we did i n t e r f e r e .  Only so w i l l  t h e  s t a t u s  quo be 

e i t he r  preserved o r  res tored and hence t h e  general ob l iga t ion  be s a t i s f i e d .  

Thus t h e  spec ia l  r i g h t s  and obl igat ions  t h a t  a r i s e  between t o r t f e a so r s  o r  

criminals and t h e i r  victims a r e  simply entailments of  t.he general  r i g h t s  and 

obl igat ions  of these  par t i es ;  they have been brought i n t o  being by t h e  a c t s  of 

taking t h a t  infr inged upon t h e  general  r i g h t s  of  t h e  victims. 

A second and somewhat r i che r  approach appeals t o  t h e  ideas  of responsi- 

b i l i t y  and equal i ty  of  treatment. A s  we s a w  e a r l i e r ,  t h e  PGC i s  a causal prin- 

c i p l e ;  in speaking of agents and rec ip ien t s  it implies t h a t  agents a r e  t h e  

authors of t h e i r  act ions  and a r e  thus ,  i n  this sense a t  l e a s t ,  responsible f o r  

t he  changes those act ions  br ing about i n  t h e  world--agents cause t h e i r  ac t ions  

and hence those changes. (1f agents were not thus  responsible it would make 

no sense a t  all t o  address moral p r inc ip les  t o  them.) And indeed, nowhere do 

we see this sense of respons ib i l i ty  more read i ly  acknowledged than when t h e  

changes a r e  favorably viewed by t h e i r  authors,  when agents want t o  keep t o  

themselves t h e  desi rable  changes they have brought about, o r  at  l e a s t  those 



changes over which they can be s a id  t o  hold a right:' with a l a c r i t y  these  

agents claim authorship--and l i a b i l i t y ,  which i s  a d i f f e r en t  sense of "re- 

sponsibi l i ty ."  They go on t o  claim, moreover, t h a t  i f  they a r e  not allowed 

t o  keep those changes t o  which they have a r i g h t ,  then unequal treatment w i l l  

be the  resu l t :  those who have done nothing w i l l  end up having o r  a t  l e a s t  

sharing what has been created by and hence i s  owned by these  agents. By 

pa r i t y  of reasoning, however, the  agent must a l so  keep t o  himself the unfavor- 

able changes he has brought about,2 a t  l e a s t  insofar  as  these  involve takings.  

And t h i s  includes not only those changes t h a t  have f a l l e n  d i r e c t l y  upon t he  

agent but those t h a t  have f a l l e n  upon o thers  a s  well .  For i f  t h e  agent, i n  

pursui t  of h i s  own ends, i s  allowed t o  take from others ,  then heretoounequal  

treatment w i l l  be the  r e su l t :  those who have done nothing w i l l  end up suffer-  

ing t h e  upshots of action t h a t  properly "belong" t o  others .  Thus t h e  equa l i ty  

of treatment required by t h e  PGC e n t a i l s  t h a t  agents r e c t i f y  t h e  wrongs they 

have caused: it e n t a i l s ,  t h a t  is, the  spec ia l  r i g h t s  and obl igat ions  of rec- 

t i f i c a t i o n .  

It i s  i r re levan t ,  then,  whether t he  taking was in ten t iona l  o r  acci-  

dental;  o r ,  i f  accidental ,  whether it was due t o  negligence o r  a l toge ther  un- 

foreseen. Moreover, it is  i r re levan t  t h a t  the  taking r e f l e c t s  t h e  "most e f f i -  

cient" use of  resource^.^ (Whose resources?) That t h e  agent acted a s  a 

l ~ e r e  enter ,  i n t e r  a l i a ,  a l l  t h e  d i f f i c u l t  questions of copyright, 
patent,  and other forms of discovery re tent ion.  In general  it i s  ea s i e r  t o  
keep agents t i e d  t o  the  dest ruct ive  than t o  the  construct ive  consequences of 
t h e i r  act ions .  And not surpr is ingly,  f o r  the  def in i t ion  of property taken i s  
of ten ea s i e r  t h m  t h a t  of property created,  especia l ly  a s  t he  l a t t e r  works i ts  
way in to  t he  market. See, e.g., L. Ray Patterson, Copyright i n  His to r ica l  
Perspective (Nashville: Vanderbilt University Press,  1968). 

2 ~ o t i c e  t h a t  a consistent behavioral approach t o  these  i s sues ,  which 
seeks t o  mit igate  our t r ad i t i ona l  idea of respons ib i l i ty ,  vill attempt t o  so- 
c i a l i z e  both benef i t s  (through various red i s t r ibu t ion  schemes) and l o s se s  
(through various soc i a l  insurance o r  "no-fault" schemes), t h i s  because i n  nei- 
ther  case, on t h i s  view, can we be sa id  t o  "own" t he  upshots a f ' o u r  actions.  
It i s  against  a view such a s  t h i s  t h a t  Gewirth's d i a l e c t i c a l l y  necessary a p  
proach, which s t a r t s  with claims t h a t  agents make about themselves, is espe- 
cially useful and insightful. 

%his ra t iona le  i s  cen t r a l ,  of course, t o  the  economic analysis o r  
explanatory approach t o  law, which i s  very d i f fe ren t  from the  j u s t i f i c a t o r y  
approach being taken here. See, e.g., Richard A.  Posner, "A Theory o f  Negli- 



"reasonable man," t h a t  he was prudent i n  t ak ing  cos t  considerations i n t o  ac- 

count i s  of no consequence t o  t h e  victim, whose property has been taben all 

t h e  same. With respect  t o  considerat ions  of equal r i g h t s ,  then,  only a theory 

of s t r i c t  c i v i l  l i a b i l i t y  i s  j u s t i f i e d ;  t h e  negligence standard,  which allows 

losses  t o  be s h i f t e d  t o  t h e  wrongdoer only i f  t h e  a c t i o n  was "unreasonable" 

(whether by a moral o r  an economic c r i t e r i o n ) ,  s inp ly  ignores t h e  r i g h t s  of  

the  victim, preferr ing ins tead  t h e  i n t e r e s t s  of t h e  vrongdoer.' The vic t im i s  

not t h e  cause of h i s  losses ;  it was t h e  agent, i n  pursu i t  of his own ends, who 

brought them about, however innocently. Thus it i s  t h e  victim who i s  t o  be 

preferred,  subject  t o  c e r t a i n  p r inc ip led  defenses, f o r  he is  t h e  more innocent 

of t h e  two. 

Now of course t h e r e  a r e  roany ways i n  which t ak ings  can occur and nu- 

merous defenses and subsequent p leas  t h a t  w i l l  all be p a r t  of  a well  worked- 
ii out theory of c i v i l  and c r i n i n a l  l i a b i l i t y .  That t a s k  is  q u i t e  beyond my 

scope here. I do want t o  niention, however, t h a t  from t h e  point  of  view of  t h e  

victim t h e r e  i s  no reason t o  t r e a t  i n t e n t i o n a l  o r  c r i n i n a l  wrongs any d i f f e r -  

en t ly  than c i v i l  wrongs. There i s  no j u s t i f i c a t i o n ,  t h a t  is,  f o r  leaving t h e  

victim uncompensated while t h e  s t a t e  imposes sanctions,  o r  r e h a b i l i t a t i o n ,  o r  

whatever upon t h e  criminal.  Criminal wrongs may very well  c a l l  f o r  punishment 

of t h e  wrongdoer i n  add i t ion  t o  compensation of  t h e  vic t im by t h e  wrongdoer; 

gence," Journal  of  Legal Studies  1 (1972): 29, and general ly ,  Economic Analysis 
of Law (Boston: L i t t l e ,  Brown & CO., 1973). 

For a recent  h i s t o r y  o f  t h e  eros ion of  s t r i c t  l i a b i l i t y  i n  favor of  
t h e  negligence standard,  this t o  f a c i l i t a t e  t h e  " soc ia l  goal" o f  economic 
growth, see  Morton J. Horvitz, The Transformation of  American Law, 1780-1860 
(cambridge: H-ard Universi ty Press ,  1977). 

2For such a theory, a s  appl ied t o  t h e  law o f  t o r t s ,  see  Richard A. 
Epstein, "Pleadings and Presunptions," Universi ty of Chicago Law Review 40 
(1973): 556; "A Theory of  S t r i c t  L iab i l i ty" ;  "Defenses and Subsequent Pleas  
i n  a System of S t r i c t  L i a b i l i t y , "  Journal  of  Legal Studies  3 (1974): 165; "In- 
t en t iona l  Harms." For a review of  these  essays,  p lacing them aga ins t  a l a r g e r  
philosophical  background, see  Roger Pi lon,  "Richard A. -stein: Rethinking 
Torts," Law and Liber ty  2, no. 3 (1976): 1. For m r e  s p e c i f i c  appl icat ions  
see Pilon,  "Just ice  and 110-Fault insurancei'; Richard A. Epstein,  "Products 
L iab i l i ty :  The Gathering Storm," AEI Ref~ulat ion,  September/~ctober  1977, 
P. 15. 



but they c a l l  a t  l e a s t  f o r  compensation i f  t h e  general  ob l iga t ions  not met 

a r e  t o  be r ec t i f i ed .  1 

4.6.2. Voluntary associa t ions  

Let me tu rn  then t o  t h e  spec ia l  r i g h t s  and obl igat ions  t h a t  describe 

voluntary assoc ia t ions ,  s e t t i n g  a s ide  t h e  spec ia l  case  o f  child-begetting. 

Here again t h e  j u s t i f i c a to ry  arguments begin with our general  r i g h t s  and ob- 

l iga t ions .  Recal l  t h a t  t h e  PGC i n p l i e s  that each of us  has a general  r i gh t  

t o  associa te  with others  provided we do so with t h e i r  consent. I f  A and J3 
want t o  assoc ia te  with each other  and want t o  order t h a t  associa t ion by 

creat ing spec ia l  r i g h t s  and obl igat ions  between themselves, then they have a 

general r i gh t  t o  do so, a r i g h t  against  t h i r d  pa r t i e s ;  these  t h i r d  pa r t i e s  

have a co r r e l a t i ve  general  obl igat ion not t o  i n t e r f e r e  with A and J3, an ob l i -  

gation not t o  t ake  o r  prevent those ac t ions  o f  A and B t h a t  w i l l  br ing about 

t h i s  spec ia l  re la t ionsh ip .  In  c rea t ing  these  specia l  r i g h t s  and obl igat ions ,  

a f t e r  all ,  A and 2 a r e  taking nothing t h a t  these  t h i r d  p a r t i e s  hence 

they have a perfect  r i g h t  t o  go about c rea t ing  them. 

This much j u s t i f i e s  bringing these  r i g h t s  and obl igat ions  i n to  being-- 

a s  against  t h e  claims t h a t  might a r i s e  f ron  t h i r d  pa r t i e s .  But it does not 

j u s t i f y  t h e  spec ia l  r i g h t s  and obl igat ions  themselves--as against  t h e  pa r t i e s  

t o  t h e  re la t ionsh ip .  Here t h e  argument i s  simply t h i s :  these  r i g h t s  and obl i -  

gations a r e  j u s t i f i e d  because they a r e  vo lun ta r i ly  accepted and hence created 

by t h e  p a r t i e s  t o  t h e  re la t ionship.  They a r e  j u s t i f i ed ,  t h a t  i s ,  because t he  

respect ive  individuals ,  i n  exercise  of--indeed, as an ins tance of--their r i gh t  

t o  be f ree ,  accept and hence cause t h e i r  existence.  Thus t h e  argument from 

'see Randy E. Barnett ,  "Resti tution: A New Parad im of  Criminal Jus- 
t i ce , "  Ethics 87 ( Ju ly  1977): 279, where it i s  argued t h a t  r e s t i t u t i o n  alone 
i s  su f f i c i en t  by way of reinerjy f o r  criminal wrongs. But see  Roger Pilon, 
" C r i m i n d  Remedies: Rest i tu t ion,  Punishment, o r  Both?" Ethics  88 (July  1978): 
348, where it i s  argued that only a combination of r e s t i t u t i o n  and punishment 
w i l l  r e c t i f y  cr iminal  wrongs. Cf. Iocke, Second Trea t i se ,  pars .  7-11. 

 gain, I a m  s t a r t ing  from a world of general relationships only. In 
t h e  ordinary world, of  course, t he r e  may be cases i n  which t h i r d  p a r t i e s  have 
specia l  r i g h t s  against  first o r  second p a r t i e s  that w i l l  have t h e  e f f ec t  of 
precluding these  pa r t i e s  from enter ing i n to  pa r t i cu l a r  voluntary associations:  
i f  & h a s  agreed t o  s e l l  5 t o  C, he csnnot subsequently s e l l  it t o  J3, a l t h o ~ h  
i n  and of i t s e l f  t h e  agreement between A and B i s  unexceptionable. 



ecceptance o r  consent is  s t ra ig i i t fo ruard  here ,  unlike i n  t h e  case of general  

r i g h t s  and obl igat ions .  

Ilow it i s  a mat ter  of  scne  discussion j u s t  what happens when t h i s  

acceptance t akes  place ,  whether it i s  a pure a c t  of w i l l  o r ,  a t  t h e  other 

end, a Eore mate r ia l  t r a n s f e r  of t i t l e s .  I n  t r u t h ,  con t rac tua l  agreements, 

in all t h e i r  v a r i e t y ,  involve both  of  these  elerrents, a t  l e a s t  impl ic i t ly .  

?he acceptance i t s e l f  i s  c l e a r l y  an a c t  of w i l l ,  whatever t h e  s igns  t o  evi- 

dence it. But t h e r e  must a l s o  be  an object  of acceptance. On t h i s  point ,  

however, d i f f i c u l t i e s  a r i s e ,  f o r  i f  t h e  object  of acceptance i s  nothing more 

than sub jec t ive  expecta t ions ,  as one l i n e  of  argument would have it,' then 

all t h e  a r b i t r a r i n e s s  we want t o  avoid can e n t e r .  And indeed, i f  t h e  object  

of acceptance i s  i n  subsequent disegreement , then t h e  o r i g i n a l  a c t  of agree- 

cent  i t s e l f  is  c a l l e d  i n t o  question.  

I n  order  t o  avoid these  d i f f i c u l t i e s ,  then,  we have t o  60 w h a t  we d id  

i n  t h e  case  of  general  r e l a t i o s s h i p s ,  v i z . ,  look t o  t h e  property foundations 

o f  t h e  agreement. Hot only w i l l  t h i s  g ive  empirical  and hence ob jec t ive  con- 

t e n t  t o  t h e  i n t e r a c t i o n ,  but  it w i l l  capture  a s  we l l  t h e  t r a n s f e r  aspect  of a 

contract .  Expectations f i t  mc33for tab ly  here  a t  b e s t ;  while it is  t r u e  t h a t  

we c r e a t e  expecta t ions  i n  o thers  when we a c t ,  t h e s e  can hardly be ob jec t s  of  

t r a n s f e r .  (1n t r u t h ,  they  desc r ibe  only our views about what has i n  f a c t  been 

t rans fe r red . )  I suggest, the re fore ,  t h a t  we t reaf ,  each con t rac to r  a s  having 

t r a r s f e r r e d  t o  t h e  o ther  t h e  t i t l e  t o  soinething he owns, some f u t u r e  a c t  o r  

course of  ac t ion ,  some p iece  of  t ang ib le  property. What each par ty  accepts,  

then, is t h e  exchange o f  t i t l e s  between t h e  p a r t i e s ,  not t h e  sub jec t ive  ex- 

pec ta t ions  t h a t  this exchange ray have created.  

For the  t r a n s f e r  t o  be morally l eg i t imate ,  however, and hence f o r  t h e  

r i g h t s  and ob l iga t ions  that r e s u l t  f r o m  it t o  be j u s t i f i e d ,  it i s  imperative 

that t h e  acceptance t h a t  c o n s c z a t e s  it be voluntary. Thus t h e  process must 

be f r e e  from duress ,  which occurs when one of t h e  p a r t i e s  uses o r  th rea tens  

t o  use fo rce  i n  order  t o  e x t r s c t  t h e  agreement, thereby v i t i a t i n g  t h e  a c t  o f  

'see, e.g., Roscoe P o u ~ d ,  Jurisprudence ( s t .  Paul, Minn. : West Pub- 
l i s h i n g  Co., 19591, 3:162-63. T'ese disagreements in con t rac t  theory o f ten  
r e l a t e  a s  much t o  quest ions  of  eviaence o r  proof a s  t o  substant ive  questions 
about the  na tu re  of t h e  con t rec tua l  agreenent. But t h e s e  a r e  d i s t i n c t  i s sues ,  
and should be kept so,  however c l o s e l y  r e l a t e d  they may be. 



acceptance i t s e l f .  With duress we have two d i s t i n c t  takings:  t h e  use o r  

t h r e a t  of force i n  such a s i t u a t i o n  i s  an i n t e n t i o n a l  taking;  and t h e  in- 

voluntary t r e n s f e r  of t h e  object  t h u s  ex t rac ted  amounts t o  a f u r t h e r  taking.  

While it i s  poss ible ,  with care ,  t o  include "undue influence" under t h e  con- 

cept of duress--for here  it i s  arguable t h a t  consent i s  v i t i a t e d  by t h e  a c t s  

of one of  t h e  pa r t i e s - - i t  i s  not poss ib le  t o  include so-called "economic 

duress." That A was "conpelled" by his o m  p r i v a t e  necess i ty  t o  e n t e r  i n t o  

an agreenent wi th  i s  no reason t o  s e t  t h a t  agreement as ide .  (Necessity of 

one kind o r  another i s  what l eads  t o  all exchanges. ) I f  has a per fec t  

r i g h t  t o  rake no offer--and of course he does--then he has a r i g h t  t o  make 

t h e  o f f e r  t h a t  A accepts.  To be sure ,  A could accept B's o f f e r  and then have 

it adjusted by t h e  cour t  on a f inding of "substantive unconscionability"; but 

i n  t h a t  case  we would have Curess, f o r  A_ would be using force--that of t h e  

state--to g e t  a t e n  he could not get  i n  t h e  marketplace: t h e  s t a t e ,  in 

shor t ,  would underwrite a p r i v a t e  taking! 1 

Voluntary assoc ia t ions  may be v i t i a t e d  by fraud a s  wel l  a s  by duress. 

But t h e  case  aga ins t  fraud--a complex i s s u e  I am only going t o  touch upon 

here--is r a t h e r  niore d i f f i c u l t  t o  lLake out .  Let us be c l e a r  f i r s t ,  however, 

about what fraud is. It i s  & t h e  nondisclosure of f a c t s ,  even where those  

f a c t s ,  had they been known, would have precluded t h e  agreement. A s  we saw 

e a r l i e r ,  t h e r e  i s  no a f f i rmat ive  ob l iga t ion  t o  a c t  and hence no ob l iga t ion  t o  

speak. Thus t h e r e  i s  no ob l iga t ion  t o  he lp  s t rangers  i n  making t h e i r  market 

decisions.  Suppose, f o r  example, that A_ makes a handsome o f f e r  t o  2 f o r  a 

pa in t ing  B owns, th inking wrongly t h a t  it is a Rembrandt. l3, having given no 

representa t ions  at all about t h e  pa in t ing ,  accepts ,  and t h e  exchange is  made. 

Here, one could say, t h e  pa in t ing  represented i t s e l f ;  and i f  L w a s  so  rash  as 

t o  buy it on this represen ta t ion  alone,  then we haven't a case  of  fraud before 

%his i s  p r e c i s e l y  what happens, of course, when t h e  cour t  s e t s  a s i d e  
o r  a d j u s t s  p r i v a t e  agreements on grounds o f  substant ive  unconscionabil i ty,  
which i s  very d i f f e r e n t  from t h e  procedural  unconscionabil i ty being sketched 
above. For an exce l l en t  d iscuss ion see  Richard A. Epstein,  "Unconscionability: 
A C r i t i c a l  Reappra i sd , "  Journal  o f  Law and Economics 18 (1975): 293. 

I b t i c e  too  t h a t  t h e  necess i ty  t h a t  "compels" & t o  t h e  agreement may be 
brought about even by t h e  ac t ions  of  B, provided B has an independent r i g h t  t o  
perform those  act ions .  Again, t h e  theory of r i g h t s  is  s t r i c t ;  it does not 
look t o  t h e  no t ives  benind an a c t i o n  i n  order  t o  determine whether it nay o r  
may not be performed. 



us but a simple case of  bad judgment. It i s  a t  h i s  own r i s k  t h a t  A makes an 

o f f e r  t o  2 f o r  something, B having made no representa t ions  about t h e  th ing.  1 

I f  i n  t h e  process of negot ia t ions ,  however, 2 does make representa- 

t i o n s ,  and he misrepresents t h e  object  under consideration,  then t h e  i s sue  

of fraud a r i s e s . 2  Yet even here it i s  by no means c l e a r  j u s t  what r i g h t s  and 

ob l iga t ions  a r e  a t  i ssue .  For while Bmisrepresents  t h e  object  he wants t o  

exchange, he does not compel A t o  accept t h a t  object  o r  those  representa t ions .  

A nay walk away from t h e  o f f e r ,  o r  he may check t h e  representa t ions  out f o r  - 
himself; thus  it i s  d i f f i c u l t  t o  determine j u s t  what is taken by 2 when A_ 

accepts t h e  o f f e r  . 3 

It  i s  c u s t o n w  a t  t h i s  point  t o  say t h a t  misrepresentation v i t i a t e s  

a contractual  agreement because t h e r e  i s  i n  f a c t  no agreement when it is 

'1t should be noted--prudent business p rac t i ces  aside--that t h e  gath- 
e r i n g  and giving o f  information i s  i t s e l f  not without costs .  J u s t  as i n  t h e  
broader case of ac t ion ,  then,  the  theory of r i g h t s  does not r equ i re  one indi-  
vidual t o  expend himself upon another--though of course he may do so  i f  he 
chooses. Xeedless t o  say, t h e  modern t rend  toward " f u l l  disclosuren--what- 
ever t h a t  could possibly mean--is very much at odds with t h e  s t r i c t u r e s  s e t  
by t h e  theory of r i g h t s .  See, e.g., Jonathan M. Landers, "Some Ref lect ions  
on T r - i h  i n  Lending," Universi ty of I l l i n o i s  Law Forum, 1977, no. 2, p. 669. 

20n t h e  r e l a t e d  cases of p a r t i a l  d isc losure ,  concealment, and innocent 
misrepresentation see Epstein , "Unconscionability : A C r i t i c a l  ~ e a ~ ~ r a i s a l , "  
PP- 298-99. 

3 ~ u r e l y  nothing i s  taken i f  A does not accept,  unl ike  i n  t h e  case o f  
duress; t h e r e  t h e  use o r  t h r e a t  of force  i s  i t s e l f  a taking,  q u i t e  a p a r t  from 
whether it compels acceptance. 

Notice t h a t  these  questions a r i s e  i n  ordinary t r u t h - t e l l i n g  cases  as 
-dell, not excluding those  involving news reporting.  I t  i s  easy t o  say, of 
course, t h a t  we have an obl igat ion t o  t e l l  t h e  t r u t h .  But t h a t  claim has t o  
be  fit v i t h i n  t h e  l a r g e r  generic framework developed e a r l i e r .  A s  we have 
seen, t h e r e  is no moral ob l iga t ion  t o  speak. But even i f  we do speak it i s  
doubtful t h a t  t h e r e  i s  any moral obl igat ion t o  t e l l  t h e  t r u t h ,  unless it can 
be shown, along l i n e s  developed e a r l i e r ,  t h a t  t e l l i n g  falsehoods t akes  some- 
th ing  t h a t  o thers  own. Moreover, it must be shown prec i se ly  how it is  t h a t  
t h i s  taking occurs,  which i s  j u s t  t h e  problem above. If t h a t  were ab le  t o  be 
shorn i n  some far-reaching way, then it would seem t h a t  our F i r s t  Amendment 
speech and p ress  (and r e l i g i o n ? )  guarantees would have t o  be j u s t i f i e d  not 
v i t h  reference t o  t h e  theory of r i g h t s  but on consequent ia l is t  grounds--Sag. 
t h a t  i n  t h e  long run these  l i b e r t i e s  work f o r  t h e  bes t .  This would be  a l e s s  
than happy resu l t !  (John S tuar t  I . 1 i l l  invoked j u s t  such consequent ia l is t  
grounds i n  h i s  defense of freedom of expression; see  On Liberty,  ed. Currin 
V. Shields [Indianapolis  : Ebbbs-Merrill , 19563, chap. 2, pp. 19-67. ) 



present--there i s  no "meeting of t h e  minds."' A and B exchange t i t l e s  on t he  - 
bas i s  of t h e i r  respect ive  representat ions;  had g's representat ions  been ac- 

cura te ,  nowever, A would not have accepted ( a t  l e a s t  t o  j u s t  those  t e r n s ) .  

Thus t h e  consent t h a t  br ings  about t h e  exchange is  spurious. What 9 takes ,  

the re fore ,  i s  t h e  object  A hands over i n  exchange, not having given t h e  ap- 

p ropr ia te  consent. 

I n t u i t i v e  a s  t h i s  argument may appear--and perhaps it w i l l  s u f f i c e  

i n  a c e r t a i n  range of  cases--it i s  l e s s  than sa t i s fac to ry .  I n  t h e  f i r s t  

place,  4 and B s r e a c h  an agreercent, but  t h a t  agreement does not cover t h e  

t ransac t ion  t h a t  i s  i n  f a c t  performed by B (I w i l l  develop t h i s  point  below). 

Moreover, t h e  argument appeals t o  counterfactual condi t ionals ,  which may o r  

mag not be t r u e  (had t h e  representat ions  been accurate A a i g h t  very well  have 

consented t o  t h e  i den t i c a l  terms).  F ina l ly ,  the  argument does not r e a l l y  drav 

out t h e  element of compulsion t h a t  is t he r e  t o  be drawn out.  I n  order t o  do 

t h a t ,  however, we w i l l  have t o  place a somewhat d i f f e r en t  in te rpre ta t ion  on 

"nisrepresentation" than i s  ord inar i ly  provided, but one t h a t  more s a t i s f ac -  

t o r i l y  brings out t h e  element of f raud involved. I n  b r i e f ,  I suggest we t r e a t  

misrepresentation not simply a s  a f a i l u r e  t o  accurately represent t h e  object  

exchanged--zs a. rarrcjw interpreta t . ion o f  t h e  idea wouia have it--but as a 

withholding of t h e  object  i n  f a c t  represented.  

Notice f i r s t  t h a t  i n  t h e  example before us consent 2 given, but again, 

not t o  t h e  t ransac t ion  t h a t  i s  i n  f a c t  performed by B. A and B have made an 

agreement, t h a t  is ;  they have agreed t o  an exchange of t i t l e s .  Now a t i t l e  

j u s t  i s  a representation: it r e l a t e s  an owner t o  t h e  object  owned through a 

representation of t h a t  object .  Thus when A accepts t h e  t i t l e  t o  something 

owned by B he accepts both t h e  t i t l e  and, i n  time a t  l e a s t ,  t h e  object  t h a t  

s t a n k  behind t h e  t i t l e .  ( ~ e  need not accept immediate rece ip t  of t h e  object ,  

of course, though he does accept immediate ownership of it.) I f  w h a t  he re- 

ceives,  however, i s  something o ther  than t h e  object  t h e  t i t l e  represents,  then 

h o t i c e  t h a t  t h i s  cannot be s a i d  o f  t he  nondisclosure example above. 
TO be sure,  a t  one l e v e l  t h e r e  was no meeting of minds: t h e  paint ing A 
thought he was ge t t i ng  was not t h e  pa in t ing  B thought he w a s  giving. But at  
t h e  l eve l  o f  descr ipt ion consis tent  with t h e  example t he r e  vas a meeting: 
f o r  &of f e r ed  t o  buy s inply " that  painting," which i s  precisely  what B gave 
him. 



e i t h e r  B's t ransac t ion  i s  not yet  c o ~ p l e t e  o r  B h a s  defrauded him. The com- 

pulsion,  then, a r i s e s  from B's re ten t ion  o f  t h e  object  represented by t h e  

t rans fe r red  t i t l e  (assuming there  i s  such an ob j ec t ) ,  i . e . ,  f ron  h i s  f a i l u r e  

t o  hand over t he  object  t o  which A now holds t h e  t i t l e :  I3, i n  e f f e c t ,  i s  

taking t h a t  object ,  and thus  A_'s r i g h t  t o  t h e  object  he now o m s  i s  v io la ted .  

We need look t o  no mental elements, then, but only t o  t he  representat ions  

given and accepted--the t i t l e s  exchanged--and compare these  with t h e  ob jec t s  

exchanged. I f  one of t he  ob jec t s  daes not match t h e  representat ion,  then 

e i t h e r  it i s  being withheld o r  it does not ex i s t ;  but i n  e i t h e r  case  t h e  

agreenent has not been s a t i s f i ed .  I n  sho-rt, i n  h i s  misrepresent-ations B has  

i n  f a c t  represented something, t h e  t i t l e  t o  which has been accepted by A; B 
now has t he  obl igat ion t o  t r an s f e r  t h e  ob jec t  represented by o r  standing 

behind t h e  t i t l e .  1 

It should be noticed,  then,  t h a t  t h i s  in te rpre ta t ion  of f raud f i nds  

t h e  defect  not so  much i n  t h e  process of  contract  formation a s  i n  t h e  f a i l u r e  

of contract  completion. S t i l l  t h e  defect  i s  i n  procedure, not i n  substance. 

The contract  may be s e t  as ide ,  t h a t  i s ,  not because of any f inding r e l a t i n g  

t o  t h e  "fairness" of t he  terms--the "substantive unconscionabil i tyw mentioned 

above--but because a s  a procedural mtter i t s  terms have not been s a t i s f i ed .  

It is a very d i f fe ren t  th ing  t o  set a contract  as ide  because i t s  terms a r e  

found unsat isfactory by t h e  court .  When it does t h a t  t h e  cour t  i s  making sub- 

s t an t i ve  o r  value judwents ,  d e s i s e d  t o  supersede those t h a t  have a l ready 

been reached by t h e  p a r t i e s  t o  t he  agreement. 

How I have s a i d  l i t t l e  on this point u n t i l  now because in t r u t h  it is 

a point about which t h e  theory of r i g h t s  has l i t t l e  t o  say--other than t h a t  

t h e  cour t  has no moral r i gh t  t o  in tercede on behalf of one of  t h e  p a r t i e s  t o  

obtain  fo r  h i m  a term t h a t  he could not obtain vo lun ta r i ly  f r on  t h e  o the r  

party.  If equal r i g h t s  means anything it means t h a t  i nd iv idua l s - r emd le s s  

' ~ b i t t e d l y ,  t h i s  i n t e rp r e t a t i on  of fraud has more t h e  f lavor  of  non- 
performance than misrepresentation; accordingly, it works b e t t e r  f o r  those  
cases i n  which we want t o  require  spec i f i c  performance-however broadly under- 
stood-than f o r  cases  i n  which, p r i o r  t o  t he  t r a n s f e r  of  t i t l e s ,  B holds no 
t i t l e  t o  be t ransferred.  A f u l l  discussion of these  i s sues  would take us 
i n t o  problems of contract  f o m t i o n ,  evidence, and so fo r th ,  all of which are 
beyond ny present scope. My sin has been simply t o  ind ica te  how it is t h a t  
fraud nay r e s u l t  i n  a taking and hence i n  a v io la t ion  of  r i gh t s .  



of t h e i r  respective "bargaining power"--shall be equal ly  f r e e  from in t e r f e r -  

ence t o  reach whatever agreements they can with each o the r  i n  t h e  marketplace. 

This they presumably w i l l  do with reference t o  whatever theory o r  conception 

of value they br ing with then  i n to  t he  wrke tp l ace .  Thus t h e  question whether 

a pa r t i cu l a r  term (e.g. ,  a p r i c e )  i s  f a i r  i s  f o r  then and then  alone t o  decide. 

Likewise, given t h a t  we a r e  dealing with competent adu l t s ,  whether a pa r t i cu l a r  

exchange i s  i n  t h e  bes t  i n t e r e s t s  of t h e  p a r t i e s  t o  t h e  exchange i s  f o r  those 

pa r t i e s  alone t o  decide. It i s  basic  t o  our conception of hurtan d ign i ty  t h a t  

we l e t  ina iv idua l s  decide t he se  questions of value fo r  t h s r s e lve s ,  t h a t  we do 

not force  them (e -g . ,  through t h e  cour t s )  t o  accept values they d id  not choose 

--whether they be poor and weak, o r  r i c h  and powerful. 

I n  t h i s  d iscussion of voluntary assoc ia t ions  I have concentrated on 

t h e  bas ic ,  s t ra igh t forvard  contractual  nodel,  t r y i n g  t o  make e x p l i c i t  t h e  

underlying j u s t i f i c a to ry  i s sues ,  because t h i s  i s ,  a f t e r  all, t h e  paradigm f o r  

v i r t u a l l y  t h e  whole of  our everyday world of soc i a l  in tercourse .  From m a r -  

r i ages  t o  soc i a l ,  r e l ig ious ,  cu l t u r a l ,  educational,  and other  organizations,  

from business par tnerships  t o  t r u s t s ,  t o  g ian t  corporations,  from simple market 

in te rac t ions  t o  complex aployment re la t ionsh ips ,  t h e  contract  and i t s  const i -  

t u t i v e  r i g h t s  and obl igat ions  serve as t h e  moral and l e g a l  foundation. With 

t he  repeated and manifold exercise  of t h e i r  contractual  r i g h t s ,  then,  individ- 

ua l s  can move qu i te  rapidly  from our e a r l i e r  s t a t u s  quo t o  something looking 

very much l i k e  our ordinary world.' And all of these  changes w i l l  be l e g i t i -  

' ~ e t  me sketch here t he  anomalous r e l a t i onsh ip  set as ide  e a r l i e r ,  be- 
tween parents  and chi ld .  This i s  t h e  t r u l y  unique re la t ionsh ip ,  involving as 
it does t h e  l i t e r a l  c rea t ion  of another human being. Since t h e  "entrance" of  
t h i s  individual  i n t o  t h e  r e l a t i onsh ip  i s  ne i ther  voluntary nor involuntary, 
but i s  r a the r  "nonwluntary , " t h e  argument t h a t  jus t  i f  i e s  t h e  obl igat ions  of 
parents  t o  t h e i r  chi ldren borrows from both t h e  t o r t / c r i n e  and t h e  contract  
models. I n  performing a c t s  of procreation,  j u s t  a s  i n  p e r f o d n g  any other  
act ion,  t h e  parents  a r e  r e s p n s i b l e  f o r  t h e  consequences should those a c t s  
c rea te  r i g h t s  i n  others  ( t he  defense of ignorance v i l l  no nore ava i l  here than 
i n  any other  t o r t  case ) .  We a r e  responsible,  t h a t  is, f o r  t h e  upshots of t h e  
ac t ions  we voluntar i ly  perform, however unintended those consequences may be. 
Of course, i n  many cases of begetting--one would hope i n  most-the conse- 
quences are not only vo lun ta r i ly  but i n t en t i ona l l y  brought about as v e l l .  
Thus t h e  contractual  model i s  more appropriate here. But whether chi ldren 
a r e  wi l l ing ly  o r  only r e l u c t m t l y  brought i n t o  being, t h e  spec ia l  r i g h t s  they 
hold against  those  responsible f o r  c r e s t i ng  them a r e  every b i t  a s  r e a l  as t h e  
specia l  r i gh t s  of t o r t  v i c t i s  o r  contractors .  The d i f f i c u l t y  here,  however, 
is t h a t  t he r e  is no s t a t u s  quo, as i n  t h e  t o r t  case,  o r  no agreed upon terms, 



mate provided t h e  process by which they come about is  l eg i t imate ,  i . e . ,  pro- 

vided no general  and s p e c i a l  r i g h t s  a r e  v io la ted  a s  t h i s  complex world unfolds. 

With t h e  exception then of  t h e  enforcercent r e la t ionsh ips  t o  which 

r i g h t  v i o l a t  ions  may give r i  se--again, "may I' because enforcement i s  a problem 

only when t h e r e  i s  uncer ta inty  as t o  what ob l iga t ions  t h e r e  a r e  o r  when ob- 

l i g a t i o n s  (general  o r  s p e c i a l )  a r e  not  c a r r i e d  out  voluntari ly--this completes 

t h e  o u t l i n e  of our moral r i g h t s  and obl igat ions .  I have s e t  f o r t h  arguments 

t o  show t h a t  t h e r e  a r e  such r i g h t s ;  and I have indicated broadly what the re  

a r e  and a r e  not r i g h t s  t o ,  i .e.,  what r i g h t s  and ob l iga t ions  t h e r e  a r e  t o  be 

enforced, should t h a t  be necessary, whatever t h e  means f o r  doing so. There 

is much more t o  be s a i d ,  of course,  about each of t h e  i s sues  I have r a i s e d  

along t h e  way, and many I have not ra ised.  I want t o  proceed, however, tak- 

ing  up a t  l a s t ,  though only very ske tch i ly ,  t h e  most d i f f i c u l t  problen v i t h  

which a theory of  r i g h t s  must contend, t h e  problem of enforcement. 

a s  i n  t h e  contract  case,  t o  a i d  i n  del ineat ing t h e  content o f  these  r i g h t s .  
A s  a r e s u l t ,  such ideas  a s  "custom" o r  "community standards" en te r ,  v i t h  all 
t h e i r  a t tendant  problems, not. only of v e r i f i c a t i o n  but of  j u s t i f i c a t i o n  a s  
well .  



TOWARD LIMITED GOVEPJREJT 

By now t h e  fo rce  of t h e  s u b t i t l e  of t h i s  essay  should be c l ea r :  t o  

r e s t a t e  c e r t a i n  po in t s  s e t  out  i n  t h e  In t roduc t ion ,  t h e  theory  o f  r i g h t s  j u s t  

o u t l i n e d  moves toward l i m i t e d  government by l i m i t i n g  what t h e r e  i s  f o r  gcvern- 

ment t o  do--at l e a s t  along one common l i n e  o f  argument f o r  p o l i t i c a l  l e g i t i -  

macy (about  which nore i n  a  moment). For i f  governments a r e  indeed i n s t i t u t e d  

among men t o  secure  t h e i r  r i g h t s ,  t h e n  t h e  scope of t h e  a c t i v i t i e s  o f  such gov- 

ernments--and hence t h e i r  s ize- -wi l l  b e  a  funct ion  of  t h e  r i g h t s  t h e r e  a r e  t o  

be secured.  A s  I be l i eve  I have j u s t  shown, t h e r e  a r e  not  nea r ly  a s  many 

r i g h t s  as i s  o f t e n  supposed; i n  p a r t i c u l a r ,  t h e  catalogue o f  r i g h t s  t h a t  con- 

s t i t u t e s  t h e  contemporary l i b e r a l  and s o c i a l i s t  agenda i s  s u b s t a n t i a l l y  exag- 

ge ra t ed  (and accordingly is c r u e l l y  misleading).  Thus i f  t h e  moral leg i t imacy 

o f  government is i t s e l f  a func t ion  o f  secur ing  only t h o s e  r i g h t s  it is  i n s t i -  

t u t e d  t o  secure ,  by enforc ing  on ly  t h o s e  c o r r e l a t i v e  o b l i g a t i o n s  t h e r e  are t o  

be enforced (which of  course i s  t h e  c r u c i a l  s i d e  o f  t h e  equa t ion ) ,  t h e n  t h e  

t?@ t heo ry  j u s t  o u t l i n e d  moves toward undermining t h e  moral leg i t imacy o f  much o f  

i)) what contemporary governments are engaged i n  doing--securing nonexis tent  

I - "r ights , ' '  enforcing nonexis tent  "obligat ions."  A l e g i t i m a t e  government vill 

not  "createt '  r i g h t s  t o  be  secured but  w i l l  only recognize p r e e x i s t i n g  moral /' 
'(" r i g h t s ,  which it w i l l  make l e g a l  r i g h t s  by way o f  t h i s  r e c o ~ i t i o n  and enforce- 

J 

rnent. Th i s  was t h e  sense o f  p o l i t i &  l e g i t i n a c y  t h a t  informed t h e  c l a s s i c a l  

l i b e r a l s ;  it is  t h e  sense t h a t  informs much contemporary l i b e r t a r i a n  thought. 

On t h e  c l a s s i c a l  view, then ,  it is  n o t  simply what might be  c a l l e d  t h e  "d i r ec t "  

v i o l a t i o n  o f  i n d i v i d u a l  r i g h t s  t h a t  must be avoided--as vhen governments vio- 

l a t e  r i g h t s  of  speech, p r e s s ,  r e l i g i o n ,  and so  f o r t h .  It i s  a l s o  t h e  " i n d i r e c t w  

v i o l a t i o n s  t h a t  a r e  t o  be eschewed, as vhen governments enforce  spur ious  obliga-  

t i o n s ;  f o r  not  only do ind iv idua l s  n o t  have such o b l i g a t i o n s ,  bu t  by l o g i c a l  



entailment they have a r i g h t  not t o  

made obl igatory .  

I f  t h i s  theory of r i g h t s  i s  

be forced t o  do o r  not do t h e  a c t s  thus  

c o r r e c t ,  then,  i f  it accurate ly  descr ibes  

t h a t  p a r t  of t h e  moral order--minimal though it is--that  can be jus t i f ied--  

a s  opposed t o  the  countless value-laden orders  t h a t  a r e  rooted i n  dubious o r  

(more usual ly)  nonexistent epistemologies--then a goverment more extensive  

than t h e  limit.ed "night-watchman" s t a t e  cannot be j u s t i f i e d .  For such a gov- 

ernment would v i o l a t e  individual  r i g h t s :  it would fo rce  individuzls  t o  do 

what they have a r i g h t  not t o  do--and eventually,  a s  h i s t o r y  has  =ply demon- 

s t r a t e d ,  t o  not do what they have a r i g h t  t o  do, ( I l l e g i t i a a t e  goverments ,  

a f t e r  a l l ,  have more reason t o  s i l ence  t h e i r  c r i t i c s  than do t h e i r  legi t inra te  

counterparts .  ) The a rgment  from the  o ther  d i r e c t i o n ,  however, t h e  c h i n  of  

t h e  anarchis t  t h a t  nq government i s  l eg i t imate ,  i s  much nore  a i f f i c u l t  t o  

counter,  a s  Xozick recen t ly  demonstrated.' For t h e  anarch i s t  i s  going t o  t h e  

hear t  of t h e  matter:  he i s  asking how any forced assoc ia t ion  can be  j u s t i f i e d ,  

which is  p rec i se ly  how he character izes  government. Even when it l i m i t s  i t s  

a c t i v i t i e s  t o  securing individual  r i g h t s ,  he argues, it does so  by c la in ing  a 

~ o n o p o l y  on t h e  exercise  of t h i s  r i g h t ;  hence it proh ib i t s  s e l f - e n f o r c a e n t ,  

which every individual  i n  t h e  s t a t e  of nature  has a r i g h t  t o  do. And not in- 

c iden ta l ly  it e x t r a c t s  a fee  from the  individual  f o r  t h i s  unso l ic i t ed  service .  

The anarchist  i s  of course c o r r e c t ,  Nozick's heroic  e f f o r t s  t o  overcome - 
his object ions  notwithstanding.2 Those e f f o r t s  point  p r e c i s e l y ,  however, t o  

t h e  s a l i e n t  i s sues  i n  t h e  matter  of p o l i t i c a l  legitimacy. I n  essence,  liozick 

t r i e d  t o  show t h a t  t h e  general  f e a r  t o  which self-enforcement i n  t h e  s t a t e  o f  

nature  gives  r i s e  leads  those  who have an i n t e r e s t  i n  lessening t h e i r  fear- 

who happen a l s o  t o  be t h e  same individuals  who have previously purchased ea- 

forcement se rv ices  from what has come i n  time t o  be t h e  dominant p ro tec t ive  

association-to purchase the  r i g h t s  of  self-enforcement from those  f e u  hold- 

ou t s  who, by exercis ing t h e i r  enforcement r i g h t s ,  g ive  r i s e  t o  t h e  fea r .  

'see generally Nozick, Anarchy, S t a t e ,  and Utopia, part 1. 

'1 ignore here t h e  conventional arguments f o r  p o l i t i c a l  legit imacy t h a t  
spring from consent o r  social-contract  theory because they encounter uell-knovn 
objections.  See, e.g. ,  Wolff, In  Defense of Anarchism. And of course I ignore 
theor ies  t h a t  a r e  rooted i n  conceptions ~f "the common g o d . "  



If the  protect ive agency deems the  independents' prccedures f o r  enforc- 
iog t h e i r  own r i g h t s  insuf f ic ien t ly  r e l i a b l e  o r  f a i r  when applied t o  i t s  
c l i e n t s ,  it w i l l  grohibi t  t h e  independents from such self-help enforce- 
ment. The grounds for  t h i s  prohibit ion a r e  t h a t  the sel f -help enforce- 
ment inposes r i s k s  of danger upon i t s  c l i e n t s .  Since t h e  prohibi t ion 
makes it impossible fo r  t h e  independents credibly t o  threaten t o  punish 
c l i e n t s  who v io l a t e  t h e i r  r i gh t s ,  it makes then? unable t o  protect  them- 
selves from harm and ser iously disadvantages t he  independents i n  t h e i r  
da i ly  a c t i v i t i e s  and l i f e .  Yet it i s  per fec t ly  possible  t h a t  t he  inde- 
pendent s ' a c t i v i t i e s  including s e l f  -help cxforcement could proceed with- 
out anyone's r i gh t s  being violated.  . . . [ I ] n  these  circumstances those 
persons promulgating m d  benef i t ing from t h e  prohibi t ion must compensate 
those disadvantaged by it .l 

Nozick goes on t o  give an account of t h e  f ac to r s  involved i n  t h e  compensation 

formula, concluding i n  par t i cu la r  t h a t  t he  protect ive agency vould be morally 

obligated t o  provide protection services f o r  these independents. Thus by an 

invisible-hand process, each individual pursuing h i s  own se l f - i n t e r e s t ,  a de 

f ac to  monopoly on enforcement services ,  looking very much l i k e  a s t a t e ,  vould 

legi t imately  a r i s e .  

This summary cannot hope t o  capture t h e  complexity, much l e s s  the  

sub t le ty  of Nozick's arguments. Nevertheless, it is enough t o  ind ica te  t h a t  

he i s  up against  t h e  c l a s s i c  eminent domain s i tua t ion .  The hold-out vho does 

not t o  s e l l  h i s  enforcement r i gh t s ,  a t  any pr ice ,  has a per fec t  r i gh t  not 

t o ;  t ha t ,  a f t e r  all, i s  jus t  what having a r i gh t  en t a i l s .  9ov t o  be sure, 

Nozick does not go (straightaway) t o  a "public i n t e r e s t "  j u s t i f i c a t i o n  f o r  t h e  

taking he i n  f a c t  ult imately sanctions, as is  done i n  t h e  case  of eminent do- 

main ( a l b e i t  with " ju s t  compensation" thrown in ) .  Rather, he f inesses  his 

argument around t h e  d i f f i c u l t  r i s k  and f ea r  fac tors ,  vhich gives an a i r  of 

j u s t i f i c a t i on  t o  h i s  noves. What ve need t o  do, then, is expl ica te  these  

moves a b i t  more fu l l y ;  i n  par t i cu la r ,  we need t o  see more c l ea r ly  how t h e  

taking comes about. This w i l l  shed l i g h t  i n  t u rn  upon t h e  profound i s sues  of 

procedural jus t ice  t h a t  stand i n  t he  vay of  p o l i t i c a l  legitimacy. 

We begin by re turning t o  chapter 3, sect ion 4.5.1, vhere our r i gh t s  

and obl igat ions  i n  t h e  matter o f  endangerment vere l i t t l e  more than r n e n t i ~ n e d . ~  

I argue5 there  t h a t  individuals  have r i gh t s  against  endangerrsent, at  l e a s t  be- 

yond a certain l eve l ;  f o r  a c t s  beyond t M s  threshold take t h e  quiet  uses t h a t  

h o z i c k ,  Anarchy, State ,  and Utopia, p. ll0. 

2~ have discussed t h i s  subject i n  g rea te r  d e t a i l  i n  m y  "Corporations 
and Rights," par t  4. 



can be made of holdings. The presumption, then,  f o r  causal reasons rooted 

i n  t h e  PGC, is  on t h e  s ide  of passive, not a c t i ve  r i gh t s .  Accordingly, 

t he r e  i s  a l i n e  soroewhere t h a t  separates  t he  acceptably r i sky  a c t i v i t i e s  

fro= those t h a t  axe unacceptably r i sky  t o  o thers ,  a l i n e  t h a t  divides t he  

permissible from the  impermissible. The idea t h a t  t he r e  i s  such a l i n e ,  

however determined, makes i n t u i t i v e  sense, however d i f f i c u l t  it may be t o  

draw it o r  how a rb i t r a ry  it may appear when drawn (about which more below). 

Given such a l i n e ,  then, generally r e l a t ed  individuals  have a r i gh t  t o  per- 

form the  acceptably r i sky  a c t s ,  provided they conpensate those in jured  on 

t h e  occasions when the  r i s k  mater ia l izes;  they do not have a r i gh t  t o  perform 

the  unacceptably r i sky  a c t s .  Within t h i s  "public" f rmework, however, which 

describes our  general  r i g h t s  and obl igat ions  i n  t h e  metter of endangerment, 

individuals a r e  of course a t  l i b e r t y  t o  en te r  i n t o  spec ia l  re la t ionsh ips  with 

o thers  whereby they s h i f t  t h e  l i n e  vis-g-vis these  others .  Thus f ea r fu l  

people nay purchase prohibit ions of ac t ions  o t h e m s e  permitted; and r i sk-  

t akers  may choose t o  expose themselves t o  g rea te r  r i s k  than t h e  public l i n e  

permits i n  exchange fo r  conpensation from ac to r s  who wish t o  go beyond the  

threshold. But absent those spec ia l  agreeuents, we do not have t o  compensate 

those whom we prohibi t  from going beyond the  l i n e ,  even though that prohibi- 

t i o n  may "disadvantage" them (a ren ' t  we 211 disadvantaged by our obl igat ions?) ;  

f o r  they have no r i gh t  t o  go beyond t h a t  l i n e  i n  t h e  f i r s t  place. Ror, on t h e  

other  s ide ,  do ve have t o  compensate those extra-sensi t ive  individuals  who a r e  

"disadvantaged" by our performance of a c t s  f a l l i n g  below the  threshold.  It i s  

thus  a r e g h e  of equal r i gh t s ,  however t he  exercise  of those r i g h t s  may a f f ec t  

t h e  extra-sensit ive o r  t he  under-sensitive. 

Tnis much, i n  b r i e f ,  i s  t h e  ou t l ine  of our r i g h t s  and obl igat ions  in 

connection with r i sky  action. It depends, of course, upon t he re  being such a 

public l i n e .  But in the  s t a t e  of nature,  drawing such a l i n e  i n  a pr incipled 

way r a i s e s  immense d i f f i c u l t i e s  (which anong other  things v i l l  l e ad  ne below 

t o  p r a c t i c a l  arguments fo r  t he  s t a t e ) .  In f ac t ,  an appreciation f o r  these 

d i f f i c u l t i e s  has l e d  Nozick, it seens, t o  t r y  t o  de l inea te  t h e  i s sues  o f  r i s k  

vi thout  reference t o  such a line.' Thus he seems t o  want t o  permit "most" 

'see iqozick, Anarchy, S ta te ,  and Utopia, pp. 65-84. In  t r u t h ,  I am 
unable t o  deternine precisely  whet h i s  a r w e n t  is here,  in te r la rded  as it is  
throughout with conjectures,  speculations,  and interrogatories--as undoubtedly 



r i s e  a c t s  provided compensation i s  paid  t o  those  ac tua l ly  harmed--which 

would permit a g rea t  deal  of endangerment, r a i s i n g  ser ious  questions about 

how much f ea r  we l i v e  with.' A t  t h e  same time, he wants t o  permit t h e  

p roh ib i t ion  of r i sky  a c t s  provided compensation i s  paid t o  those "ser iously  

disadvantaged" by t h e  prohibi t ions  f o r  reasons pecul iar  t o  them--as when 

e p i l e p t i c s  a r e  prohibi ted from dr iving o r  indigent uninsureds a r e  ~ r o h i b i t e d  

from put t ing  o thers  a t  r i s k  i n  various ways.* The r e s u l t  of a l l  o f  t h i s ,  

however, i s  a subs t an t i a l  muddying of t h e  normative waters, a s  is  t o  be ex- 

pected when a reference point (o r  l i n e ) ,  however a rb i t r a ry ,  has been l o s t  

s i gh t  of .  I n  pa r t i cu l a r ,  i f  t he se  prohibi t ions  a r e  done by r i g h t ,  then one 

m u l d  assume that t h e r e  was no r i g h t  t o  perform t h e  a c t s  prohibited.  But 

then what i s  t h e  j u s t i f i c a t i on  fo r  requir ing conpensation fo r  t he  prohibi- 

t ions?  And i s  t he r e  a r i g h t  t o  t h i s  compensation, yet  not a r i g h t  t o  perform 

t h e  a c t s  prohibited? 3 

Bowhere perhaps i s  t h i s  uncer ta inty  more evident than i n  t h e  passage 

above. = t h e  p ro tec t ive  agency have a r i g h t  t o  p roh ib i t  independents from 

engaging i n  self-help enforcenent? The answer would seem t o  t u r n  upon whether 

independents themselves have r i g h t s  of self-enforcement--or b e t t e r ,  upon 

whether they  have r i g h t s  t o  engage i n  r e l i a b l e  and f a i r  self-enforcement. 

ilozick appears t o  answer t h i s  a b i t  l a t e r :  "1t goes without saying that these  

[conpensatory] dealings and prohibi t ions  apply only t o  those using unre l iab le  

o r  unfa i r  enforcement procedures . l t4  We must suppose, then, that t h e  protec- 

t i v e  agency cannot l eg i t imate ly  p roh ib i t  t h e  a c t i v i t i e s  of independents vhose 

procedures a r e  r e l i a b l e  and f a i r .  I have been unable t o  l oca t e  a development 

it should be on so d i f f i c u l t  a matter. Nevertheless, I bel ieve I am s t a t i n g  
above t h e  main conclusions. 

'Ibid., pp. 75-77. 21bid., pp. 78-79, 81-84. 

%ot ice  t o o  t h a t  it appears now t h a t  (some o f ? )  our r i g h t s  and obliga- 
t i ons ,  a t  l e a s t  i n  t h e  endangernent context (which i n  p r inc ip le  includes all 
in terpersonal  ac t ion) ,  a r e  rooted i n  "fairness" considerations a s  these  r e l a t e  
t o  pa r t i cu l a r  di f ferences  between pa r t i cu l a r  people, not i n  general  p r inc ip les  
of action.  liere too, as with general  l i n e  drawing, problems of a rb i t r a r i ne s s  
vill a r i s e ,  but  a t  a m ~ ~ c h  l e s s  general  and hence l e s s  j u s t i f i a b l e  l eve l .  
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of  t h i s  s i d e  of t h e  question i n  rlozick's argument; but i f  t h e  p ro tec t ive  

agency i s  not permitted t o  prohibi t  such procedures, as would have t o  be t h e  

case i f  indeed we do have r i g h t s  of self-enforcement, then it w i l l  never be- 

come a s t a t e  a s  long a s  t h e r e  a r e  r e l i a b l e  and f a i r  independents around; 

f o r  t h e  monopoly feature  w i l l  not a r i s e  i f  the re  a re  hold-outs unwilling t o  

be bought out .  Absent grounds f o r  p roh ib i t ing  t h e i r  a c t i v i t i e s ,  t h a t  i s ,  in-  

dependents have a r i g h t  t o  be l e f t  alone and t o  pe r fom those  a c t i v i t i e s .  

One way f o r  Nozick t o  get out  of t h i s  d i f f i c u l t y ,  of course, i s  t o  

assume that t h e  agency w i l l  t r e a t  se l f -help  enforcement a s  unknown and 

hence a s  presumptively r isky.  This n ight  be one i n t e r p r e t a t i o n  of w h a t  he i n  

f a c t  does--though I w i l l  not p ress  t h i s  view because here again I am unable 

t o  determine p rec i se ly  whzt h i s  argument is.' He does say, however, t h a t  

"[elveryone has t h e  r igh t  t o  defend agains t  procedures t h a t  a r e  i n  f a c t  not,  

o r  not known t o  be [einphasis added!, both r e l i a b l e  and fa i r . "2  That being 

t h e  case, he bel ieves  that the  doninant protect ive  associa t ion w i l l  amount t o  

a cie fac to  nonopoly, this i n  v i r t u e  of  i t s  power. 

Since t h e  doninant protect ive  associa t ion judges i t s  own procedure; t o  be 
both r e l i a b l e  and f a i r ,  and bel ieves  t h i s  t o  be general ly  known, it w i l l  
not allow anyone t o  defend agains t  them [o r ig ina l  emphasis]; that is ,  it 
w i l l  punish anyone who does so. The dominant protect ive  assoc ia t ion  w i l l  
a c t  f r e e l y  on i t s  own understanding of the  s i t u a t i o n ,  whereas no one e l s e  
w i l l  be ab le  t o  do so with impunity. Although no monopoly i s  claimed, t h e  
doninant agency does occupy a unique posi t ion by v i r t u e  of  i t s  power. It, 
and it alone, enforces prohibi t ions  on o thers1  procedures of jus t i ce ,  as 
it sees  f i t  . 3  

The t e s t  here,  however, i s  straightforward.  Let us  grant  t h a t  only 

t h e  dominant agency w i l l  be ab le  t o  e f f e c t i v e l y  exerc i se  t h e  r i g h t  t o  

unknown o r  r i sky  procedures a s  well  a s  t h e  r i g h t  (and l e t  us assume t h a t  it is 

a r i g h t )  t o  impose i t s  procedures on others .  Since it does not and cannot pro- 

h i b i t  t h e  use by independents of procedures known t o  be r e l i a b l e  and f a i r ,  t h e  

only issue  i s  whether it has t h a t  knowledge. Here t h e  independent can simply 

'1n f a c t ,  Nozick says that " [ t l h e r e  w i l l  be a strong tendency f o r  [ the  
agency] t o  deem a l l  other  procedures, o r  even t h e  I sme '  procedures run by 
o thers ,  e i t h e r  unre l i ab le  or  unfa i r .  But we need not suppose it excludes 
every [original. emphasis] o ther  procedure" ( ib id .  , p. 108).  Here again, this 

s ide  of t h e  i s sue  i s  never developed. 



make h i s  procedure known t o  t h e  agency; i f  it i s  r e l i a b l e  and f a i r ,  even a s  

t h e  agency_ sees  it, no prohibit;ion can 'be j u s t i f i e d .  O r  he can even ask t h e  
agency t o  prescr ibe  a procedure for him, which i s  t h e  ul t imate  t e s t  of  t h e  

agency's i n t e g r i t y .  But i n  e i t h e r  case t h e r e  i s  no reason why t h e  independent 

must have h i s  enforcement services  provided by t h e  agency. I f  t h e  agency in- 
sists, however, upon proh ib i t ing  t h e  independents' se l f -help  a c t i v i t i e s ,  even 

i n  t h e  face  of t h e  evidence he has adduced which s a t i s f i e s  t h e  agency's c r i -  

t e r i a ,  then t h e  prohibi t ion i s  nothing but  a taking,  t h e  payment of  compensa- 

t i o n  notwithstanding. For with t h e  r i s k  removed, t h e  j u s t i f i c a t i o n  f o r  t h e  

prohibi t ion w i l l  be renoved; any prohibi t ion i n  these  circumstances amounts t o  

t h e  agency's denying t o  t h e  independent a r i g h t  it exercises  i t s e l f .  

Now it may be objected t h a t  t h i s  analys is  has t h e  agency "ca l l ing  t h e  

shots," i f  not a c t u a l l y  carrying then o u t ,  and t h i s ,  when a l l  i s  sa id  and done, 

i s  t h e  c r u c i a l  item. This i s  t r u e ;  but  it should be noted also--and Nozick 

himself i s  not unmindful of t h e  point--that t h e  agency c a l l s  these  shots  a s  

ouch from night a s  from r i g h t .  Thus i f  t h e r e  should be disagreement between 

t h e  agency and t h e  independent over what c o n s t i t u t e s  f a i r  and r e l i a b l e  proce- 

dures, only t h e  agency w i l l  be i n  a posi t ion t o  a s s e r t  i t s  view of t h e  matter ,  

desp i t e  t h e  f a c t  t h a t  both it and t h e  independent w i l l  claim t h e  r i g h t  t o  do 

so .  This "col?fl ict  o f  sovereignty" w i l l  not move us toward t h e  l eg i t imate  

s t a t e ,  however, shor t  o f  one of  t h e  p a r t i e s  y ie lding h i s  sovereignty volun- 

t a r i l y .  Rather, it po in t s  simply t o  t h e  need f o r  a resolut ion o f  t h e  uncer- 

t a i n t y  regarding t h e  r e l i a b i l i t y  and f a i r n e s s  o f  t h e  respect ive  procedures. 

In  p a r t i c u l a r ,  it points  t o  t h e  need f o r  a body of  pro- r i g h t s  and ob l i -  

gat ions  t o  which a l l  agree,  something l i k e  t h e  body of  substant ive  r i g h t s  

and obl igat ions  s e t  out  i n  chapter 3. For absent such a body 

grounded r u l e s ,  uncertainty such a s  t h i s  w i l l  of  necess i ty  be 

might, not by r i g h t  and reason. 

But i s  such a body o f  procedural law a s  is envisioned here  possible? 

Has Nozick not pointed throughout h i s  discourse t o  many of  t h e  profound epis-  

temological i s sues  t h a t  m i l i t a t e  agains t  such a vas t  and complex project?  How. 

f o r  e x a q l e ,  can we generate necessary acceptance of  p robab i l i ty  assessments 

( a s ,  e.g., i n  questions of  evidence, o r  probable cause searches) ,  which t ake  

us straightaway i n t o  value issues? But we needn't l i m i t  these  questions t o  

procedural matters.  Even a t  t h e  substant ive  l e v e l  considerations 



inescapable, as we have jus t  seen i n  connection with an endangerment l i n e .  

Sucn a l i n e  i s  required i n  t h e  case of  nuisance a s  well ,  and here too we a re  
Y 

up against  value judgxents. O r  consider t h e  adjudication of forced exchanges. 

The theory i n  chapter 3 gives us substant ive  r u l e s  of respons ib i l i ty  and en- 

t i t lement  t o  which everyone must agree; add t o  t h i s  a hypothetical  body of 

necessary procedural law and we would s t i l l  have t o  make value judgments i n  

t h e  end. In  order t o  redress  pa r t i cu l a r  wrongs, t ha t  is ,  whether through com- 

pensation o r  punishment o r  both, considerations of  value must eventually be 

introduced. For t h e  consent t ha t  o rd inar i ly  br ings  individuals  together i n  

the  f i r s t  place and then enables them between themselves 

is  niss ing.  If & has h i t  2 they a r e  2 has a r i g h t  t o  

e returned t o  t h e  stat* quo, but a c e r t a i n  5.1 of descri?tion,'- matter o f  3 , s .  not of r igh t s .  TO be sure ,  A 
and 2 might agree about t h e  value o f ,  say, a l i f e  o r  a limb; but  i f  they do 

not,  they caonot now simply walk away a s  i f  they had been unable t o  reach an I - 
Z 

agreement i n  the  marketplace. 

Where the  theory of  r i g h t s  must t u rn  a t  l a s t  then t o  t h e  theory of 

value, we leave t he  realm of  reason, s t r i c t l y  speaking. Here the  epistemo- 

l og i ca l  foundations become murky, t he  surety  disappears. It i s  not t h a t  we 

do not have rights i n  these  contexts;  it i s  r a the r  that the  ul t imate  working 

out o f  t- an appeal t o  values, concerning which there  is  

>om f o r  honest disagreement. (It  has been par t  o f  my aim, i n  f a c t ,  t o  l oca t e  

j u s t  where these  value considerations en te r  the  overarching deontological  pic- 

t u r e . )  Eere it is, I bel ieve,  t ha t  we z re  l i k e l y  t o  f ind t h e  path t o  t h e  

s t a t e ,  o r  a t  l e a s t  t o  a kind of  l i t i c a l  legitimacy. For t he  f e a r  t h a t  the re  

may be, i n  pr inciple ,  rati  al ray  t o f  these  d i f f i c u l t i e s  could conceiv- 

ably lead us t o  t h i s  u l t imate  expedient. 

Before taking 

%or an indicat ion of how f a r  t h e  formal analysis  can be pushed, be- 
f o r e  values have t o  be brought i n ,  see  Pilon, "Criminal Remedies." 

2~narchists sometimes argue that all of this might b e  worked ou t  by 
contract  and hence voluntar i ly ,  thereby avoiding t h e  need f o r  government. 
Inaividuals  night ,  for  exanple, make contractual  arrangements f o r  adjudication 
services  before they have any forced exchanges. But of course--argunents from 
prudence as ide ,  f o r  they a r e  not r e a l l y  moral a r w e n t s - - t h e  purchase of such 
services  may i t s e l f  have t o  be forced. 



r m r d  r e a l i t y .  If t h e  nexus of r i g h t s  and values does indeed lead  us t o  

forced adjudicat ion and ul t imately  t o  t h e  s t a t e ,  we need t o  recognize t h a t  

these  judgments, rooted i n  expediency, a r e  thenselves  matters o f  value. 

Accordingly, the re  w i l l  be those who honestly disagree.  Whereas we, f o r  

these  p r a c t i c a l  reasons, a r e  "forced" out  o f  t h e  s t a t e  of nature ,  t he se  

o thers  w i l l  b e  forced s t ra igh t fz=rz61y  i n t o  p o l i t i c a l  association.  It i s  

h p e r a t i v e ,  then,  t h a t  we r ecomize  t h a t  government i s  a p r a c t i c s l  e q e d i e n t  - 
only, and a zlatter  of forced assoc ia t ion  a s  well .  About it, t h a t  is, there  - - 
i s  a fundmental  a i r  of i l legi t in iacy,  which only uiianimous consent could 

dispel .  This a i r  a lone should temper a t  every tu rn  our instrumental use  of 

m v e m e n t .  Here, especia l ly ,  t h e r e  a r e  grounds f o r  nora l  modesty. 
C___ 
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