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The economic analysis of criminal law began on a very high plane 
in the eighteenth and early nineteenth centuries with the work of Bec- 
caria and Bentham,! but its revival in modem times dates only from 
1968, when Gary Becker's article on the economics of crime and pun- 
ishment a p ~ e a r e d . ~  Since then there has been an outpouring of eco- 
nomic work on criminal law, concentrated in the following areas: the 
optimal tradeoff between certainty and severity of punishment, the 
comparative economic properties of fines and imprisonment, the eco- 
nomics of law enforcement and criminal procedure, and above all the 
deterrent and preventive effects of criminal punishment (including cap- 
ital puni~hment).~ Notice, however, what is missing from this list: the 
substantive doctrines and concepts of criminal law, about which there 
has been little economic writing.4 This is in striking contrast to the 
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situation with respect to tort law, though tort and criminal law are 
closely related. Tort notions seem to lend themselves to economic 
translation and elaboration-the Learned Hand formula for negligence 
being the most dramatic examplej-while the concepts that dominate 
the substantive criminal law, such as attempt, conspiracy, entrapment, 
insanity, and premeditation, seem alien to the economist's way of think- 
ing about problems. In particular, the pervasive emphasis placed in the 
criminal law on punishing harmless preparatory activity, on the mental 
state of the accused, and, related to both points, on the moral character 
rather than the consequences of behavior, suggests a decidedly 
noneconomic perspective. 

But I think this is wrong, and that the substantive doctrines of the 
criminal law, as of the common law in general, can be given an eco- 
nomic meaning and can indeed be shown to promote effi~iency.~ That, 
at any rate, is the burden of this Article. I certainly do not want to be 
understood, however, as arguing that every rule of the criminal law is 
efficient, or that efficiency is or ought to be the only social value consid- 
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no longer a pure common law field. most of its doctrines are of common law rather than 
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ered by legislatures and courts in creating and interpreting the rules of . . 
the criminal law. 

My analysis can be summarized in the following propositions: 
1. The major function of criminal law in a capitalist society is to 

prevent people from bypassing the system of voluntary, compensated 
exchange-the "market," explicit or implicit-in situations where, be- 
cause transaction costs are low, the market is a more efficient method of 
allocating resources than forced exchange. Market bypassing in such 
situations is inefficient-in+e sense in which economists equate effi- 
riencv with wealth maximization7-no matter how much utility i t  may -.. , 
confer on the offender. 

2. Much of this market bypassing cannot be deterred by tort law- 
that is, by privately enforced damage suits. The optimal damages that 
would be required for deterrence would so frequently exceed the of- 
fender's abilitv to Day that public enforcement and nonmonetary sanc- ~ , . .  
tions such as imprisonment8 are required. 

3. Such sanctions are extremely costly for a variety of reasons, and 
this, together with the socially worthless character of most of the sanc- 
tioned conduct, has a number of implications for efficient criminal law 
doctrine, such as that unsuccessful attempts should be punished in or- 
der to economize on costlier punishments for completed crimes. The 
threat of punishing attempts, as we shall see, makes the completed 
crime more costly in an expected sense and therefore less likely to be 
committed. I contend that the main differences between substantive 
criminal law and substantive tort law can be derived from the differ- 
ences in (1) the social costs of criminal and tort sanctions and (2) the 
social benefits of the underlying conduct regulated by these two bodies 
of law. I contend, in short, that most of the distinctive doctrines of the 
criminal law can be explained as if the objective of that law were to 
promote economic efficiency. 

A. An Economic Typology of Crimes 

In this section I try to derive the basic criminal prohibitions from 
the concept of efficiency; I argue that what is forbidden is a class of 
inefficient acts. As this is a controversial endeavor I think it important 
to note that the rest of the Article does not depend on it-that it would 
be little affected if I took as given that society wants to prevent the acts 
that it calls murder, theft, rape, etc., and did not inquire why. 

When transaction costs are low, the market is, virtually by defini- 
tion, the most efficient method of allocating resources. Attempts to by- 

7. Scc R. Posner, Thc Economien ofJurticc 66-107 (1981). 
8. Even the fine, we shall rcc. is nor a purely monetary sanction cquivalenl to tort 

damages. 
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pass the market will therefore be discouraged by a legal system bent on 
promoting efficiency. If I covet my neighbor's car, it is more efficient to 
force me to negotiate with my neighbor-to pay him his price-than it 
is to allow me to take his car subject to being required by a court to pay 
the neighbor whatever the court decides the car is worth. If I happen to 
have no money but want a car, it would be inefficient to let mejust take 
a car. Indeed, unlike the first case, this transfer cannot possibly im- 
prove the allocation of resources-that is, it cannot move resources 
from a less to a more valuable employment-because value is a func- 
tion of willingness to pay. Since I am unwilling (because unable-but it 
does not matter why) to pay my neighbor's price for the car, it follows 
that the car would be less valuable in an economic sense in my hands 
than in hisg Moreover, if I am allowed to take the car I will have an 
incentive to expend resources on taking it and my neighbor will have an 
incentive to expend resources on preventing it from being taken, and 
these expenditures considered as a whole, yield no social product. 

In short, it is inefficient to allow pure coercive transfers of wealth- 
"pure" implying that the transfer is not an incident of a productive act. 
But this is an important qualification. The invention of a new product 
or  process can also cause all sorts of wealth transfers that are involun- 
tary from the standpoint of the losers, but invention increases, as well 
as transfers, wealth in a way that merely taking someone's wealth from 
him does not. Invention is not just a coercive or  involuntary transfer, 
and it would be infeasible to force the inventor to identify and negoti- 
ate terms of compensation with all the losers. 

The role of the criminal law in discouraging market bypassing is 
obscured by the fact that the market transaction that the criminal by- 
passes is usually not a transaction with his victim. If someone steals my 
car, normally it is not because he wants that car and would have bought 
it from me if the criminal law had deterred him from stealing it. He 
steals to get money to use in buying goods and services from other 
people. The market transaction that he bypasses is the exchange of his 
labor for money in a lawful occupation. But it is still market bypassing. 

Wthough the market-bypassing approach provides a straightfor- 
ward economic rationale for forbidding theft and other acquisitive 
crimes-such as burglary, robbery, fraud (false pretenses), embezzle- 
ment, extortion (by threat of violence), most kidnapping, some murder, 
some assault and battery, some rape-we must also consider "crimes of 
passion." which loom large in thinking about the criminal law and 
which may seem to have nothing to do  with bypassing markets. Such 
crimes can be defined in economic terms as crimes motivated by inter- 

9. Thc car might, of course, confer more utility (pleasure, satisfaction) on me than 
on my neighbor. but there is a difference between utility in a broad utilitarian sense and 
valuc in a (perhaps narrow) economic sense. where valuc is measured by willingness to - pay for what is not your* already, or willingness ro accept payment for what is yours. S n  
R. Porncr, supra nore 7, at 6 6 6 7 ;  infra text following note 10. 
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dependent negative utilities. An example is murdering someone be- 
cause you hate him rather than because you want his money. These are 
not wealth transfers in any obvious sense and may seem to have noth- 
ing to do with bypassing the market. It might seem, therefore, that 
before we could pronounce such conduct inefficient we would have to 
compare the offender's utility with the victim's disutility.lO We could 
not do this without exceeding the conventional limits of economics, 
which do  not allow interpersonal comparisons of utilities, just as we 
could not describe a theft as efficient because the impecunious thief 
would derive greater pleasure from his act than the pain suffered by his . 
wealthy victim. 

Now as a matter of fact it is a pretty safe empirical guess that most 
such conduct does create net disutility. The whole idea is to inflict as 
much disutility on the victim as possible, and it is unlikely that every 
disutile experienced by the wretched victim confers an equal and oppo- 
site utile on the offender. Indeed, there would seem to be a fundamen- 
tal asymmetry between the pleasure that one would obtain from killing 
another person who has sullied one's honor, and the victim's pain, 
broadly defined to include the disutility to him of losing his life. But I 
wgnr to emohasire four other economic, rather than utilitarian, points: .. .~~~ r ~~ 

1. Coercion arising from interdependent negative utilities cannot 
increase the wealth of society and therefore cannot be an efficient act. 
IfA kills B because the resulting disutility to B confers utility on A ,  the 
wealth of the society is not increased even in the unlikely event that the 
total amount of human happiness is increased. 

2. The dichotomy between acquisitive crimes and crimes of pas- 
sion is overstated. Acquisitive crimes bypass explicit markets; crimes of 
passion often bypass implicit markets-for example, in friendship, love, 
respect-that are the subject of a growing economic literature illus- 
trated by Becker's work on the family." Less obviously, crimes of pas- 
sion often bypass explicit markets too. The essential characteristic of a 
market, and the source of the ethical appeal of market systems, is that 
in a market people have to be compensated for parting with the things 
that have value to them, unless transaction costs are prohibitive. Some- 
one who gets his satisfactions in life from beating up other people, 
without compensating them, rather than from engaging in trade with 
them is thus bypassing explicit markets. This point is obscured by the 
fact, noted earlier in the context of acquisitive crimes, that the victims 
of the crimes and the people that the aggressor would be trading with if 
he were not committing crimes are different people. 

T o  sum up, one who spends his time brawling rather than working 

10. This is a common criricirm ofattempts to apply rconomics to deliberate wrong- 
doine. See. e . ~ . .  Ellis, An Economic Theory of  Incenrional Tora: A Comment. S lnr'l 
Rev.\ .  ec Eco;. 45 (1983). 

I I. See C. Becker. A Trearine on rhc Family (1981) 
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tive wealth-shifting conduct made criminal by statute. In contrast, cate- 
gory (1) crimes were punishable at common law. 

(3) Voluntary exchanges incidental to activities that the state has 
outlawed. Some examples are pimping and prostitution, engaging in 
deviant (but voluntary) sexual relations, selling pornography, selling 
babies for adoption, selling regulated transportation services at prices 
not listed in the carrier's published tariffs, and trafficking in narcotics. 

(4) Certain menacing but nontortious preparatory acts such as un- 
successfully attempting or conspiring to murder someone where the 
victim is not injured and the elements of a tortious attempt are not 
present. They would not be present if, for example, the victim did not 
know of the attempt at the time it was made. 

(5) Conduct that if allowed would thwart other forms of common 
law or  statutory regulation. Examples are leaving the scene of an acci- 
dent, bribing judges and other public officials, and Fraudulently con- 
cealing assets from a judgment creditor. 

(6) Blackmail, and certain other forms of private law enforcement 
when these are made criminal. 

Categories (3) and (6) create obvious difficulties for a positive eco- 
nomic analysis of law. It is hard for an economist to understand why 
.the voluntary exchange of valuable goods should be criminal. Such ex- 
change, prima facie at least, promotes rather than reduces efficiency- 
whether it concerns hard-core or  soft-core pornography, cocaine or  cig- 
arettes, common carriage or contract carriage. The qualification is im- 
portant, however. Voluntary transactions may have such serious effects 
on  third parties that when those effects are taken into account the trans- 
action is not value-maximizing after all.15 

Category (6) is mysterious because it might seem that blackmailers, 
vigilantes, and others who prey on criminals would be valued auxiliaries 
in the war on crime rather than criminals themselves. Informers are 
valued auxiliaries; why should not blackmailers be? Like informers they 
are private enforcers of the community's ethical norms, including those 
embediedin the criminal law. Although the question is too difficult to 
be done completejustice to here, I shall venture to suggest an answer, 
though not a complete one, as it is inapplicable to the punishment of 
one who blackmails with discreditable but not incriminating 
infomation. 

A person who learns that someone else is a criminal could in a 
regime that allowed blackmail either sell the information to the po- 
lice--police pay informers, sometimes handsomely--or sell secrecy to 
the criminal. By outlawing sale to the criminal, society reduces the 
price of information to the police (by removing a competitor from the 
buying side of the market) and at the same time raises expected punish- 

15. Whether any or all of the exarnplcs I have given should bc condemned on chis 
ground i s  not a qucntion examined in this Article. 

% 

CRIMINAL LAW 

ment costs to the criminal. For it is not true that the money the crimi- 
nal pays the blackmailer is equal to the punishment costs he would 
undergo if he were convicred and sentenced for his crime. As we shall 
see, most criminals cannot pay optimal fines-and their ability to pay 
puts a ceiling on what the blackmailer can extract from them. It might 
seem, however, that if the criminal cannot bid on the information, in- 
formers will have lower incomes, so there will be less informing and 
expected punishment costs will decline. But the police can (in princi- 
ple, at least) control the level of informing by the prices they pay in- 
formers: it is not necessary to admit the criminal into the market. 

B. CVhy Isn't Tort Law Enough of a Social Control? 

Although the major criminal prohibitions seem explicable as meas- 
ures for discouraging inefficient behavior rather than for achieving 
moral objectives that economics may not be able to explain-the major 
exception being the prohibition of victimless crimes-this does not ex- 
plain why there is a criminal law, given that there is a law of torts and 
that it predates criminal law.l6 An explanation of why the six categories 
of criminal activity have not and cannot be left to tort law leaps to mind 
For categories (3) and (4): no one is hurt, at least in any very direct 
sense. But the answer is superficial because society could allow whom- 
ever the law was intended to protect to sue for punitive damages. A 
better answer is that detection is difficult where there is no victim to 
report and testify against the wrongdoer. The answer is incomplete be- 
cause, as we shall see, punitive damages can be adjusted upward to take 
account of the difficulty of detection. In principle, this device could 
take care of category (5) crimes as well. But as we shall also see, the 
higher the optimal level of punitive damages, the less likely they are to 
be collectable. 

Another question about categories ( 5 )  and (4) is, why punish acts 
that do not hurt anybody? For category (3) the answer lies, as I have 
said, outside of economics, or at least outside the scope of this Article. 
For category (4) the answer is bound up with the question of why tort 
law is not adequate to deal with categories ( I )  and (2) (coerced trans- 
fers in violation of common law or  statutory principles). The proper 
sanction for a pure coercive transfer is something greater than the law's 
estimate of the victim's loss-the extra something being designed to 
confine transfers to the market whenever market-transaction costs are 
not prohibitive.17 We can be a little more precise: the extra something 
should be the difference between the victim's Loss and the offender's 
gain, and then some. T o  understand this, assume first that the gain is 
greater than the loss: 5 has a jewel worth $1000 to him, but worth 

16. See R. Pooner, supra nore 7, at 192, 203-04. 
17. See Calabreri & Melamcd. Properry Rule%, Liability Rules. and Ioalienabiliry: 

One View of the Cathedral, 85 Haw. L. Rev. 1089 (1972). 
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$10,000 to A, who steals it ("converts" it, in tort parlance). We want to 
channel transactions in jewelry into the market, and this requires that 
the coerced transfer be a losing proposition to A.I8 IfA is risk neutral, 
if the probability of B's getting and collecting a judgment against A is 
one (an important assumption, to be relaxed shortly), and if legal pro- 
ceedings are costless, then makingA liable for damages of only $1000 
will not do  the trick, and even making him pay $10,000 (restitution) will 
not quite do it, but will just make him indifferent between stealing and 
buying. We shall have to add something on, and make the damages, 
say, $1 1,000. 

Of course, the jewel might be worth less to A (or to its ultimate 
purchaser from A )  than to B ,  since A is not planning to pay for it. In 
that event a smaller fine would deter A given our assumption that the 
probability of punishment is one. If the jewel is worth only $500 to A ,  
damages of $501 will be enough. But as we cannot determine subjec- 
tive values, we shall want to base damages on the market value of the 

jewel (especially since if the subjective value is lower than market value, 
he can sell, and thus realize that value as his gain from the theft, less 
any expenses of sale), and then add on a hefty bonus to take account of 
the possibility that the thief may place a higher subjective value on the 
jewel than does the victim. 

With regard to crimes of violence, such as murder, battery, and 
rape, which inflict nonpecuniary as well as or  instead of pecuniary loss, 
it is not so easy to set a money value on the victim's loss, although tort 
law does of course make such estimates. Quite properly, they often are 
very high. For a crime that creates a substantial probability of death, 
the optimal damages may in fact be astronomical. This is clearest in the 
case where one person deliberately kills another. If the average person 
(someone not extraordinarily altruistic toward his heirs) were asked 
how much money he would demand to surrender his life on the spot. 
his answer would be that no finite offer would be high enough, since he 
would get no utility out of the money. For similar reasons, the average 
persoli would demand a very high price to incur a substantial risk of 
deatli even though he might demand only a small premium to take a 
small risk of death.'g This nonlinearity suggests why tort law may be 
adequate for many small risks of death (for example, the risk of being 
killed in an automobile accident caused by negligence), but not for the 
large risks that are created by crimes of violence. 

18. Of courrc, if we really knew the rcrpecrivc valuer to A and 6, the superiority o f  
market to coercive tranractionr would be less marked. It is precisely because subjccrive 
v a l u e  are hard to determine except as revealed in markets thar a marker ryrvm is cco. 
nomically and ethically artraccive. The example is therefore unrealintic-bur its purpose 
is didactic rather than dcscriptivc. 

19. Fbr  good summaries of the literature on risk premia and the value o f  life, see 
-. Dardis. The Value of a Life: New Evidence from the Marketplace, 70  Am. Econ Rev. 

1077 (1980): Nichols. The Regulation of Airborne Benzene. in Incentives for Enuiron. 
mental Protection 145. 173-75 (T. Schclling ed. 1983). 
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Optimal t on  deterrence of the pure coercive transfer would re- 
quire even heavier punitive damages than suggested thus far, for we 
have ignored the problem of concealment. Being a byproduct of lawful 
public activities, accidents usually are difficult to conceal. But when the 
tortfearor's whole object is to take something of value, he will naturally 
try to conceal what he is doing and will often succeed. Subject to quali- 
fications not necessary to address here, the formula for deciding how 
large an award of damages (D) must be if the probability (p) that the 
tortfeasor will actually be caught and forced to pay the damages is less 
than one is 

D = r/p (1) 
where L is the harm caused by the tortfeasor in the case in which he is 
caught, and includes any adjustment to discourage bypassing the mar- 
ket by a coerced transfer. I fp  = l ,  L and D are the same amount. But 
if, for example, L = $10,000 andp = . I ,  meaning that nine times out of 
ten the tortfeasor escapes the clutches of the law, then D, the optimal 
penalty, is $100,000. Only then is the expected penalty cost to the pro- 
spective tortfeasor WD) equal to the harm of his act (L). 

Once damages for the pure coercive transfer are adjusted upward 
to discourage efforts to bypass the market, to recognize the nonlinear 
relationship between risk of death and compensation for bearing that 
risk, and to offset concealment, it becomes apparent that the optimal 
damages will'often be very great-greater, in many cases, than the 
tortfeasor's ability to pay. This is further true because bonding or  com- 
pulsory insurance cannot be used to bring monetary incentives to bear 
on people who lack substantial liquid assets when those people are de- 
liberate tortfeasors. It generally is impossible to buy insurance against 
intentional misconduct, because of the acute moral-hazard problem.20 
Also, coercive transfers are more attractive to the poor than to the rich, 
since the poor have only a limited ability to use the market as an alter- 
native route to getting their wants satisfied. The problem, then, is not 
only that the optimal penalty for pure coercive or  involuntary transfers 
is high relative to the average person's wealth, but also that it is ex- 
tremely high relative to the wealth of the people most likely to consider 
attempting to bring about such transfers. 

This has not always and everywhere been true. Primitive and an- 
cient societies (including Anglo-Saxon England) have relied much 
more heavily than has our society on a form of tort damages (usually 
fixed in amount rather than assessed individually in each case)- 
"bloodwealth," "wergeld," "composidon"-to control crime, appar- 
ently with some success. Among the things that make this approach 
feasible in such societies are the lack of personal privacy, which makes 

20. The moral hazard is the danger chat chc in~urcd will be induced by chc fact that 
hc has insurance to commit the act against which he has insured and thereby escape the 
conrr of the act while reaping its benefit$. 
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probabilities of apprehension and conviction high, and the principle of 
collective responsibility, which makes the offender's kinship group lia- 
ble for his damages, thus enabling the society to set fines that exceed 
the individual's ability to pay.?' 

Three responses to the problem in our society of the infeasibility 
of primary reliance on fines to deter antisocial behavior are possible 
(enforcement responses-I exclude as beyond the scope of this Article 
such alternatives as reducing inequalities of wealth), and all are used. 
One is to impose disutility in nonmonetary forms, such as imprison- 
ment or  death. Another is to reduce the probability of concealment, 
and so lower D in equation ( I ) ,  by maintaining a police force to investi- 
gate crimes.= A third response, which involves both the maintenance 
of a police force and the punishment of preparatory acts (category (4)), 
is to prevent criminal activity before it occurs. If, as seems a good 
guess but no more than that, economies of scale, coupled with the dan- 
ger to political stability of encouraging the growth of private armies, 
make public policing more efficient than private, the state is in the en- 
forcement picture (whether or  not prosecution itself, as distinct from 
policing, is public or private) and thus has a claim to any monetary pen- 
alties imposed. Hence these penalties are paid to the state as fines 
rather than to the victims of crime as damages. The victims can seek 
damages if the crime is also a tort, whether common law or  statutory. 
The  optimality of this feature is discussed briefly in Part 111. 

In cases where tort remedies, including punitive damages, are an 
adequate deterrent because they do  not strain the potential defendant's 
ability to pay, there is no need to invoke criminal penalties-penalties 
which, as we shall see in the next part, are costlier than civil penalties 
even when just a fine is imposed. In such cases, the misconduct proba- 
bly will be deterred. If in a particular case it is not, even though the tort 
remedy is set at the correct level and there is no solvency problem to 
interfere with it, so,that the tort remedy must actually be applied to 
maintain the credibility of the tort deterrent, there still is no social gain 
fromlsing a criminal ~ancr ion .?~  Although in some cases, notably anti- 
t rustcase,  affluent defendants are both prosecuted criminally and sued 
civilly, criminal sanctions generally are reserved, as theory predicts, for 
cases where the tort remedy bumps up against a solvency limitation. 

This means that the criminal law is designed primarily for the . 
21. See R. Ponncr. supra now 7, ar 197. 
22. An alternative would be to pay bounties to private enforcers. but that involves 

technical difficulties dircunled in Lander & Porner. Thc Privarc Enforcement of Law, 4 J. 
Legal Stud. 1 (1975). 

23. Tort remedies do nor operate with perfect eficacy. If they did, rherc would 
never be a litigated toit case. But the occarional, and incvitablc, failures o f  the tort 
system d 4 n o t  in rhcmrclvcr provide a strong argument for criminal remedies. Thore 

-. remedies arc necessary for ctasscr of  carer whcrc tort law is bound to fail. as where thc 
defendants cannot pay tort damages and therefore are no( deterred by the chreat of 
being ordered to pay them. 

..c 
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nonaWuent; the affluent are kept in line, for the most part, by tort law. 
This may seem to be a left-wing kind of suggestion ("criminal law keeps 
the lid on the lower classes").2* but it is not. It is efficient to use differ- 
ent sanctions depending on an offender's wealth. The  suggestion is not 
refuted by the fact that fines are a common criminal penalty. They are 
much lower than the corresponding tort damagejudgments, and hence 
usable even against relatively nonaffluent offenders, for two reasons. 
The government invests resources in raising the probability of criminal 
punishment above that of a tort suit, which makes the optimal fine 
lower than the punitive damages that would be optimal in the absence 
of such an investment. Second, a fine is a more severe punishment than 
its dollar cost. Almost every criminal punishment imposes some non- 
pecuniary disutility in the form of a stigma, enhanced by such rules as 
forbidding a convicted criminal to vote. There is no corresponding 
stigma to a tort judgment. 

A. Limitations on Seunily, with Special Rqerence to Fines 

We have seen that the main thing the criminal law punishes is the 
pure coercive transfer, or, as it might better be described in a case of 
tax evasion or price-fixing, the pure involuntaq transfer, of wealth or 
utility. In discussing what criminal penalties are optimal to deter such 
transfers. I shall assume that most potential criminals are sufficiently 
rational to be deterrable--an assumption that has the support of an 
extensive l i terat~re .~ '  

We saw earlier that the sanction for a pure coercive transfer should 
be designed so that the criminal is made worse off by his act, but now a 
series of qualifications must be introduced. First, some criminal acts 
actually are wealth-maximizing. Suppose I lose my way in the woods 
and, as an alternative to starving, enter an unoccupied cabin and 
"steal" some food. Should the ~unishment  be death, on the theory that 

94. See, e.g.,  Carlen. Radical Criminology. Penal Politics and rhc Rule of Law, in 
Radical Issuer in Criminology 7, 20-22 (P. Carlen & M. Collison eds. 1980). 

25. See D. F'yle, supra note 3, ch. S (reviewing the litcraturc). It should bc noted. 
however, that most crrimarcr of rhc elasticity o f  the crime rate to changes in e~ther the 
probability of apprehension or conviction or the severity o f  punishment (changes in the 
former usually are found to have a greater deterrent effect than equivalent changes in 
the latter) are less than one. See id. at 39-58 for a FEV~CW of  the studies. Thus, incrcar- 
ing the avcragc length of prison sentences by 10%-a large increancwould reduce the 
crime rate by less than 10%. Very large increases in the length of imprisonment would 
run inro a serious discounting See infra nore 39 and accompanying text. 
Large increaser in the probability of apprehension and conviction, on rhc other hand. 
would require heavy additional investments in police forcer, prorccutorr' officer. and 
courts. The costs of bringing thc crime level down may help explain why the crime rare 
is so high. and why a high crime race need not signify that the criminaljurticc system in 
inefficient. 

Thu assumption oldererability is relaxed in Part 111 of 'his Article. 
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the crime saved my life, and therefore no lesser penalty would deter? 
Of course not. The problem is that while the law of theft generally 
punishes takings in settings of low transaction costs, in this example the 
costs of transacting with the absent owner of the cabin are prohibitive. 
One approach is to define theft so as to exclude such examples: the 
criminal law has a defense of necessity that probably would succeed in 
this example. But defenses make the law more complicated, and an 
alternative that sometimes will be superior is to employ a somewhat 
overinclusive definition of the crime but set the expected punishment 
cost at a level that will not deter the occasional crime that is value- 
maximizing. 

There is a related but more important reason for putting a ceiling 
on criminal punishments such that not all crimes are deterred. If there 
is a risk either of accidental violation of the criminal law or of legal 
error, an expected penalty will induce innocent people to forgo socially 
desirable activities at the borderline of criminal activity. The effect is 
magnified if people are risk averse and penalties are severe. If, for ex- 
ample, the penalty for carelessly injuring someone in an automobile 
accident were death, people would drive too slowly, or not at all, to 
avoid an accidental violation or an erroneous conviction. True, if 
through the concept of intentionality and defenses such as necessity the 
category of criminal acts is limited to cases where, in Hand formula 
terms, there is a very great disparity between B and PL.26 the risk of 
either accident or error will be slight and the legal system will be freer 
about setting heavy penal tie^.^' But not totally free: if the conse- 
quences of error are enormous, even a very slight risk of error will gen- 
erate costly avoidance measures. And, as there are costs of 
underinclusion if the requirements of proof of guilt are set very high, i t  
may make sense to make proof easier but at the same time make the 
penalty less severe in order to reduce avoidance and error costs. 

Once the expected punishment cost for the crime has been set, it 
becomes necessary to choose a combination of probability and severity 
of punishment that will bring that cost home to the would-be offender. 
Let us begin with fines. An expected punishment cost of $1000 can be 
imposed by combining a fine of $1000 with a probability of apprehen- 
sion and conviction of one, a fine of $10.000 with a probability oF.1, a 
fine of one million dollars with a probability of ,001, etc. If the costs of 
collecting fines are assumed to be zero regardless of the size of the fine, 
the most efficient combination is a probability arbitrarily close to zero 
and a fine arbitrarily close to infinity.28 For while the costs of appre- 
hending and convicting criminals rise with the probability of apprehen- 

26. %e R. Posner, supra note 5: Landcs & Ponner, supra norc 5. 
27. See Landen & Posncr, An Economic Theoty oflnrcnrional Toru, 1 lnt'l Rev. L. 

& Econ. 127 (1981). 
28. This is a major theme of Becker, supra note 2. He also notes many of the prac- 

tical limirat&r of  tines. 

19851 CRIMINAL LAW I207 

&n-higher probabilities imply more police, prosecutors, judges, 
defense attorneys, and so forth because more criminals are being ap- 
prehended and tried, than when the probability of apprehension is very 
low-the costs of collecting fines are by assumption zero regardless of 
their size. Thus, every increase in the size of the fine is costless, and 
every corresponding decrease in the probability of apprehension and 
conviction, designed to offset the increase in the fine and so maintain a 
constant expected punishment cost, reduces the costs of enforcement. 

There are, however, many objections to assuming that the cost of 
collecting a fine is unrelated to its size: 

(1) For criminals who are risk averse, an increase in the fine will 
not be a costless transfer pa~men t .~Q In Becker's model,30 the only cost 
of a fine is the cost of collecting it, because either the fine is not paid- 
the crime is deterred-or, if paid, it simply transfers an equal dollar 
amount from the criminal to the taxpayer. But for a risk-averse crimi- 
nal, every reduction in the probability of apprehension and conviction, 
and corresponding increase in the fines imposed on those criminals 
who are apprehended and convicted, imposes a disutility not translated 
into extra revenue of the state. Thus, the real social cost of fines in- 
creases for risk-averse criminals as the fine increases. Nor is this effect 
offset by the effect on risk-preferring criminals, even if there are as 
many of them as there are risk-averse criminals. To the extent that a 
higher fine with lower probability of apprehension and conviction in- 
creases the utility of the risk preferrer, the fine has to be put up another 
notch to make sure that it  deters-which makes it  even more painful for 
the risk averse. 

(2) The stigma effect of a fine (as of any criminal penalty), noted 
earlier, is not transferred either. 

(3) The model implies punishment of different crimes by the same. 
severe fine. This uniformity, however, eliminates marginal deter- 
rence-the incentive to substitute less for more serious  crime^.^' If 
robbery is punished as severely as murder, the robber might as well kill 
his victim to eliminate a witness. Thus, one cost of making the punish- 
ment of a crime more severe is that i t  reduces the criminal's incentive to 
substitute that crime for a more serious one. To put this differently, 
reducing the penalty for a lesser crime may reduce the incidence of a 
greater crime. If it were not for considerations of marginal deterrence. 
more serious crimes might not always be punishable by more severe 
penalties than less serious ones. 

There is, however, a tradeoff between marginal deterrence and to- 
tal deterrence, as shown in equation (2): 

29. See Polinsky & Shavell, The Opcimal TradeoR Berween the Probability and 
Magnitude of Finer, 69 Am. Econ. Rev. 880, 884-85 (1979). 

30. See Becker, supra note 2. 
31. See Stigler, supra note 4. 
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= R(fJ X P&/,) (2) 
M,, the number of murders committed in the course of robberies, is a 
product of the number of robberies (R) and the probability that, given 
a robbery, a murder will occur (pmk). Both R andpmk are functions of 
the penalty for robbery (/,)-but R is a negative function, and pmb a 
positive function. It is impossible to say a priori which dominates. If R 
were very sensitive to increases in the penalty, there might well be 
fewer murders-and of course many fewer robberies-if robbery were 
punishable by death. 

In this example the greater and the lesser offense are complements 
rather than substitutes. Suppose we were speaking not of robberies 
and murders in the course of robberies, but of auto theft and bicycle 
theft. If the punishment for bicycle theft were raised to that of auto 
theft, there would be more auto theft. Moreover, even if all crimes 
were punished with the same severity, some marginal deterrence could 
be preserved by varying the probability of punishment with the severity 
of the crime: that is, by looking harder for the more serious criminal. 
Maybe, then, marginal deterrence should not be a very important factor 
in the design of a schedule of penalties. 

(4) Limitations of solvency cause the cost of collecting fines to rise 
with the size of the fine--and for most criminal offenders to become 
prohibitive rather quickly. The solvency problem is so acute that the 
costs of collecting fines would often be prohibitive even if the 
probability of punishment were one and fines correspondingly much 
smaller than in the model. This explains the heavy reliance on nonpe- 
cuniary sanctions, of which imprisonment is the most common today. 
Imprisonment both reduces the criminal's future wealth, by impairing 
his lawful job prospects, and imposes disutility on people who cannot 
be made miserable enough by having their liquid wealth, or  even their 
future wealth, confiscated. . 

(5) The  solvency limitation is made all the more acute because a 
fine generally is considered uncollectable unless the criminal has liquid 
assets to pay it? The liquidity problem may seem superficial and eas- 
ily solved by requiring payment on the installment plan or  by making 
the fine proportional to future earnings. But these are more costly 
forms of punishment than they seem, because by reducing the of- 
fender's net income from lawful activity, they increase his incentive to 
returh to a life of crime. 

(6) Very low probabilities are difficult to estimate accurately. 
Criminals might underestimate them or overestimate them, resulting in 
too little or  too much deterrence. 

32. However. the Sentencing Refom Act o f  1984. Pub. L. No. 98-473. Title 11, 
5 21 1. 96Stat .  1837 (to be codified at 18 U.S.C. 5 3551). and Criminal Fine Enforce- . ment Act o f  1984. Pub. L. No. 98-596, 98 Stat. 3134 (to be codified in scattered sections 
of I8 U.S.C.), not only greatly increase the fines for federal crimcs but also greatly im- 
prove the mcrhods for collecting them. 
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1 .  "Aflictive" Punishment, with Special R$erence to Death. - Thr fore- 
going analysis shows that there is a place in the criminal justice system, 
and a big one, for imprisonment; and perhaps for other nonmonetary 
criminal sanctions as well. Since the cost of murder to the victim ap- 
proaches infinity, even very heavy fines will not provide sufficient deter- 
rence of murder, and even life imprisonment may not impose costs on 
the murderer equal to those of the victim. It might seem, however, that 
the important thing is not that the punishment for murder equal the 
cost to the victim but that it be high enough to make the murder not 
pay-and surely imprisoning the murderer for the rest of his life or, if 
he is wealthy, confiscating his wealth would cost him more than the 
murder could possibly have gained him. But this analysis implicitly 
treats the probability of apprehension and conviction as one. If it is 
less than one, as of course it is, then the murderer will not be compar- 
ing the gain from the crime with the loss if he is caught and sentenced; 
he will he comparing it with the disutility of the sentence discounted by 
the probability that it will actually be imposed. Suppose, for example. 
that the loss to the murder victim is one hundred million dollars, the 
probability of punishing the murderer is .5, and the murderer's total 
wealth is one million dollars and will be confiscated upon conviction. 
Then his expected punishment cost when he is deciding whether to 
commit the crime is only $500,000-much less than his total wealth. 

This analysis suggests incidentally that the much heavier punish- 
ment of crimes of violence than seemingly more serious white-collar 
crimesSS is not, as so often thought, an example of class bias. Once it is 

33. Thc following table will give some scnsc of  the disparity: 
Length of  Sentence, in Months, 

by Type of  (Federal) Felony. 1981 
Violent 

First-degree murder 
Bank robber, 
Assault 49.4 
Rape 103.6 
Kidnapping 250.9 

Nonviolent 
Burglary 58.0 
Bank larceny 68.6 
Bank embezzlement 35.6 
Tax fraud 38.0 
SEC fraud 33.0 
Counterfeiting 45.8 
Drug offenses 55.5 
Bribery 35.9 
Antitrust 4.1 

Source: Bureau ofJustice Statistics, U.S. Dep't ofjurticc. Sourcebook of  Crimi- 
nal Jurticc Statistics 1982. at 464-67 (1982). 
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recognized that most people would demand astronomical sums to as- 
sume a substantial risk of death, it becomes apparent that even very 
large financial crimes are less serious than most crimes of violence. 
The same people who would accept quite modest sums to run very 
small risks of death would demand extremely large sums to run the 
substantial risks that many crimes of violence create, even when death 
does not ensue. This point holds even if the white-collar crime (say, 
violating a pollution regulation) creates a safety hazard, provided that 
the probability that the hazard will result in the death of any given per- 
son is low. Even if it were a virtual certainty that some people would 
die as a result of the crime, the aggregate disutility of many small risks 
of death may be much smaller than a single large risk of death to a 
particular person. This is the nonlinear relationship between utility 
and risk of death that I have stressed.34 

By the same token the argument sketched above for capital punish- 
ment is not conclusive. Because the penalty is so severe, and irrevers- 
ible, the cost of mistaken imposition is very high: therefore greater 
resources are invested in the litigation of a capital case. Indeed, if I am 
right in suggesting that the cost of death inflicted with a high 
probability (a reasonable description of capital punishment) is not just 
a linear extrapolation from less severe injuries, it is not surprising that 
the resources invested in the litigation of a capital case may, as one 
observes, greatly exceed those invested in litigation in cases where the 
maximum punishment is life imprisonment, even if there is no possibil- 
ity of parole. The additional resources expended on the litigation of 
capital cases may not be justified if the added deterrent effect of capital 
punishment over long prison terms is small. But there is scientific evi- 
dence to support the layman's intuition that it is great.35 

Capital punishment is also supported by considerations of margi- 
nal deterrence, which require as big a spread as possible between the 
punishments for the least and most serious crimes. If the maximum 
punishment for murder is life imprisonment, we may not want to make 
armed robbery also punishable by life imprisonment, for then armed - 

These figures include only persons renrenced ro prison: in addition, the fraction of  
convicted defendanu who arc sentenced ro prison is higher in the violent crime catego- 
ries. See id.; see also Hagan & Nagel. White-collar Crime. White-collar Time: Thc 
Sentencing of Whire.Collar Offenders in rhc Southern District o f  New York, 20 ~ m .  
Crim. 2 Rev. 259 (1982) (rcrults of multiple regression analysis reveal generally more 
lenient sentences for white-collar offmdersl 

~ . 
34. This point is overlooked in "radical" critiques ofcriminal law. See, e.g.,  S. Box. 

Power. Crime, and Mysrifcation 9 (1983). 
35. Sce, e.g..  D. Q l e .  supra note 3, ch. 4: Ehrlich. The Deterrent ~ f e c t  o f  Capital 

Punishment: A Question of  Life and Death. 65 Am. Econ. Rev. 397 (1975): Ehrlich & 
Gibbons. On the Mearuremcnt of the Deterrent Effect of Capital Punishment and ihc 
Theory ofiOererrcnce. 6 J.  Legal Srud. 95 (1977): Layson, Homicide and Detcrrencc: A - Reexamination of  lhc U.S. TimeScrier Evidence ( A u p s t  1984) (unpublished manu- 
script) (on file at the offices of the Columbia Law Review). The evidence has not gone 
unchallenged, ofcourse. See D. Pylc. supra note 3. ch. 4 ,  for discussion and references. 
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robbers would have no additional incentive not to murder their victims. 
~ u t  arguments based on marginal deterrence for a differentiated pen- 
alty structure are inconclusive, as we saw earlier, particularly when the 
greater offense is a complement of the lesser one, as is often the case 
with murder. Moreover, the argument does not lead inexorably to the 
conclusion that capital punishment should be the punishment for sim- 
ple murder. For if it is, then we have the problem of marginally deter- 
ring the multiple murderer. Maybe capital punishment should be 
reserved for him, so that murderers have a disincentive to kill witnesses 
to the murder, though again the number of such complementaq 
murders may be less if the initial murder is punished severely. 

An important application of this principle is to prison murders. A 
prisoner who is serving a life sentence for murder and is not likely to be 
paroled has no disincentive not to kill in prison, unless prison murder 
is punishable by death. Considerations of complementarity might ar- 
gue for making out-of-prison murders capital also, since reducing the 
number of murders and the fraction of murderers in prison would re- 
duce the occasions for prison murder. What makes little sense is to 
have capital punishment for neither out-of-prison nor prison murders, 
so that the latter becomes close to a free good. This is the present 
situation in federal law. Notice that varying the probability of appre- 
hension and conviction cannot preserve marginal deterrence in this sit- 
uation. The probability of apprehension and conviction in the prison 
murder case is close to one; the problem is that for the murderer al- 
ready fated to spend the rest of his life in prison, there is no  incremen- 
tal punishment from being convicted of murder again. 

Of course there is no  realistic method of presewing marginal de- 
terrence for every crime, although medieval law tried. It is a reasonable 
conjecture (if no more than that) that because more medieval than 
modern people believed in an afterlife, because life was more brutal 
and painful, and because life expectancy was short, capital punishment 
was not so serious a in those days as it is today. Further- 
more, because society was poor, severe punishments were badly 
needed and law enforcement was inefficient, so that devoting much 
greater resources to catching criminals would not have been feasible or  
productive. In an effort to make capital punishment a more costly pun- 
ishment to the criminal, especially gruesome methods of execution (for 
example, drawing and q ~ a r t e r i n g ) ~ ~  were prescribed for especially hei- 
nous crimes, such as treason. Boiling in oil, considered more horrible 
than hanging or beheading, was used to punish murder by poisoning; 
since poisoners were especially difficult to apprehend in those times, a 
heavier punishment than that prescribed for ordinary murderers was 
(economically) indicated. 

36. This punishment was still "on the books" in 18th century England. For the 
grisly details, rcc 4 W .  Blackstone. Commentaries -92. 
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The hanging of horse thieves in the nineteenth century American 
West is another example of a penalty whose great severity reflects the 
low probability of punishment more than the high social cost of the 
crime. But the most famous example is the punishment of all serious 
(and some not so serious) crimes by death in pre-nineteenth century 
England,s7 when there was no organized police force and the 
probability of punishment was therefore very low for most crimes.58 

Death is not the only modem form of "afflictive" punishment. 
Flogging is still used by many parents and, in attenuated form, in some 
schools. The economic objection to punishing by inflicting physical 
pain is not that it  is disgusting or that people have different thresholds 
of pain that make it difficult to calibrate the severity of the punish- 
ment-imprisonment and death are subject to the same problem. The 
objection is that it may be a poor method of inflicting severe but not 
lethal punishment. Just to inflict a momentary excruciating pain with 
no aftereffects might be a trivial deterrent, especially for people who 
had never experienced such pain; while to inflict a level of pain that 
would be the equivalent of five years in prison would require measures 
so drastic that they might endanger the life, or destroy the physical or 
mental health, of the offender. For slight punishments, fines will do. 
Incidentally, I do not mean, by omission, to disparage noneconomic 
objections to "afflictive punishment." But this is an Article about 
economics. 

The infliction of physical pain is not the only way in which the se- 
verity of punishment can be varied other than by varying the length of 
imprisonment. Size of prison cell, temperature, and quality of food 
could also be used as "amenity variables." It may seem very attractive 
from a cost-effectiveness standpoint to reduce the length of imprison- 
ment but compensate by reducing the quality of the food served the 
prisoners; the costs of imprisonment to the state, but not to the prison- 
ers, would be reduced. The problem is that this would make informa- 
tion about sanctions very costly, because there would be so many 
dimerkions to evaluate. Time has the attractive characteristic of being 
one-aimensional, and differs from pain in that it has more variability. 
But as a matter of fact, society does vary the amenities of prison life for 
different criminals. Minimum security prisons are more comfortable 
than intermediate security prisons, and the latter are more comfortable 
than maximum security prisons. Assignments to these different tiers 
are related to the gravity of the crime, and in the direction one would 
predict. 

2. Implisonmenl. - If society must continue to rely heavily on im- 
prisonment as a criminal sanction, there is an argument-subject to ca- 

37. Sk. e.g. Langbein. Shaping h e  Eigh~ernth-Ccntuty Criminal Trial: A View 
from the Ryder Sources. 50 U. Chi. L. Rev. 1 .  36-19 (1983). 

38. Many capital scnrenccs, however, were commuted to banishmen, to 
coloni~s. 
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veats that should be familiar to the reader by now, based on risk 
aversion, overinclusion, avoidance and error costs, and (less clearly) 
marginal deterrence-for combining heavy prison terms for convicted 
criminals with low probabilities of apprehension and conviction. Con- 
sider the choice between combining a .I probability of apprehension 
and conviction with a ten-year prison term and a .2 probability of ap- 
prehension and conviction with a five-year term. Under the second ap- 
proach twice as many individuals are imprisoned but for only half as 
long, so the total costs of imprisonment to the government will be the 
same under the two approaches. But the costs of police, court officials, 
and the like will probably be lower under the first approach. The 
probability of apprehension and conviction, and hence the number of 
prosecutions, is only half as great. Although more resources will be 
devoted to a trial where the possible punishment is greater, these re- 
sources will be incurred in fewer trials because fewer people will be 
punished, and even if the total litigation resources are no lower, police 
and prosecution costs will clearly be much lower. And notice that this 
variant of our earlier model of high fines and trivial probabilities of 
apprehension and conviction corrects the most serious problem with 
that model-that is, solvency. 

But isn't a system under which probabilities of punishment are low 
"unfair," because it  creates ex post inequality among offenders? Many 
go scot-free; others serve longer prison sentences than they would if 
more offenders were caught. However, to object to this result is like 
saying that all lotteries are unfair because, ex post, they create wealth 
differences among the players. In an equally significant sense both the 
criminal justice system that creates low probabilities of apprehension 
and conviction and the lottery are fair so long as the ex ante costs and 
benefits are equalized among the participants. Nor is it correct that 
while real lotteries are voluntary the criminal justice "lottery" is not. 
The criminal justice is voluntary: you keep out of it by not committing 
crimes. Maybe, though, such a system of punishment is not sustainable 
in practice, because judges and jurors underestimate the benefits of 
what would seem, viewed in isolation, savagely cruel sentences. The 
prisoner who is to receive the sentence will be there in the dock, in 
person; the victims of the crimes for which he has not been prosecuted 
(because the fraction of crimes prosecuted is very low) will not be pres- 
ent-they will be statistics. I hesitate, though, to call this an economic 
argument; i t  could be stated in economic terms by reference to costs of 
information, but more analysis would be needed before this could be 
regarded as anything better than relabeling. 

There is, however, another and more clearly economic problem 
with combining very long prison sentences with very low probabilities 
of apprehension and conviction. 4 prison term is lengthened, of 
course, by adding time on to the end of it. If the criminal has a signifi- 
cant discount rate, the added years may not create a substantial added 
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d i ~ u t i l i t y . ~ ~  At a discount rate of ten percent, a ten-year prison term 
imposes a disutility only 6.1 times the disutility of a one-year sentence, 
and a twenty-year sentence increases this figure to only 8.5 times; the 
corresponding figures for a five percent discount rate are 7.7 and 12.5 
tlmes. 

Discount rates may seem out of place in a discussion of nonmone- 
tary utilities and disutilities, though imprisonment has a monetary di- 
mension, because a prisoner will have a lower income in prison than on  
the outside. But the reason that interest (discount) rates are positive 
even when there is no risk of default and the expected rate of inflation 
is zero is that people prefer present to future consumption and so must 
be paid to defer consumption. A criminal, too, will value his future 
consumption, which imprisonment will reduce, less than his present 
consumption. 

The discounting problem could be ameliorated by preventive de- 
tention, whereby the defendant in effect begins to serve his sentence 
before he is convicted, or sometimes before his appeal rights are ex- 
hau~ted.~O The  pros and cons of preventive detention involve issues of 
criminal procedure that would carry us beyond the scope of this Article, 
and here I merely note that the argument for preventive detention is 
stronger the graver the defendant's crime (and hence the longer the 
optimal length of imprisonment), regardless of whether the defendant 
is likely to commit a crime if he is released on bail pending trial. 

The major lesson to be drawn from this part of the Article is that 
criminal sanctions are costly. A tort sanction is close to a costless trans- 
fer payment. A criminal sanction, even when it takes the form of a fine, 
and patently when it takes the form of imprisonment or  death, is not. 
And yet it appears to be the optimal method of deterring most pure 
coercive transfers-which are therefore the central concern of the crim- 
inal law. These points will be seen to have important implications for 
substantive criminal doctrine. 

A. Pmenting Crime: Herhn of Multiple-Offinder Laws, Attempt and 
Conspiracy, Aiding and Abelling. Entrapment 

1. Introduc~ion. - The theory of the criminal sanction presented in 
Parts I and I1 was purely one of deterrence. The state rations the de- 
mandCor crime by setting a high price for it in the form of an expected 
cost of paying a fine or going to prison for committing a crime, but 
people are actually fined or  imprisoned only to maintain the credibility 
of the deterrent system. This view leaves many important features of 

39. See Block & Lind. An Economic Analyni~ ofCrimcr Punishable by Imprison- 
ment. 4 J. Legal Stud. 479.  481 (1975). 

40. ~ ~ t h - d e v i c e s  are found i n  the Bail Reform Act of 1984. 18 U.S.C.A. 
5 5  3141-3150 (Supp. 1985). 

19851 CRlrMIrVAL LAW 1215 

the criminal justice system unexplained. One is that a repeat offender 
is usually punished more severely than a first offender even if the repeat 
.Render served in full whatever sentences were imposed for the earlier 
crimes; another is that fines often are proportional to wealth. Consum- 
ers in competitive markets are not charged higher prices just because 
they are wealthier than other consumers or  have bought the same prod- 
uct previously, and they certainly are not required to give back the 
thing they have bought if they have not consumed it yet, as a thief 
would be required to do. A similar puzzle is the punishment of the 
*'inchoate" crimes, such as attempts and (unsuccessful) conspiracies. If 
the purpose of the criminal law is to make the criminal regard the full 
costs of his acts, why punish him when his conduct, because thwarted, 
imposes no costs? Another puzzle is that imprisonment is often 
thought to serve the additional value, besides deterrence, of preventing 
further criminal acts by the imprisoned criminal while he is in prison. 
Yet assuming that the criminaljustice system maintains a proper sched- 
ule of prices for unlawful acts, why should anyone care that the crimi- 
nal, if not imprisoned but punished with equivalent severity by some 
method that left him at large, might commit further criminal acts? Pre- 
sumably he would do so only if the acts were socially (as well as pri- 
vately) cost-justified. 

A clue to the answers to these questions lies in the fact that the 
emphasis on preventing, rather than simply pricing, crime falls on the 
common law crimes--crimes whose essence is a coerced transfer in a 
setting of low transaction costs. Very little of the criminal activity in 
this category is socially cost-justified; examples such as the theft from 
the cabin under conditions of dire necessity are quite rare, and that 
example may be a noncrime by virtue of the defense of necessity. The 
high incidence of the common law crimes reflects not their social desir- 
ability, which is close to zero, but the costs of making punishment se- 
vere enough to achieve one hundred percent deterrence. If we 
therefore take as our admittedly exaggerted working hypothesis that 
but for the high cost of criminal sanctions the optimum level of criminal 
activity would be zero, we shall be driven to conclude that these sanc- 
tions are not really prices designed to ration the activity; the purpose so 
far as possible is to extirpate it.41 The  smaller the proportion of so- 
cially cost-justified crimes, the smaller are the social costs and the 
larger the potential social benefits of preventing them if prevention is 
possible at a reasonable cost. This point explains the emphasis in the 
criminal law on prevention, which would make no sense in a market 
setting or even an unintentional-tort setting. It explains why fines 
should be proportional to the criminal's wealth, quite apart from any 
notions of a just distribution of wealthV42 and why a thief who is caught 
- 

41. This distinction is stressed in R. Posner. Economic Analysis or Law 357-59 
(1972), and in Caorer, Prices and Sanctions. 84 Colum. L. Rev. 1525 (1984). 

42. The principle of the diminishing marginal urilicy of income implies that a hcav- 
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should be required to return what he has stolen in addition to whatever 
other punishment is meted out to him, even if the victim is not seeking 
restitution (maybe the victim is another thief!). It also shows that im- 
prisonment is not so much more costly socially than fines as first ap- 
pears. Imprisonment confers a social benetit that fines do  not, by 
preventing the criminal from committing crimes (except in prison-an 
important exception today) during the term of his imprisonment. 

2. Multiple-Ofm& Laws. -The practice, systematized in multiple- 
offender laws, of punishing repeat offenders more severely than first 
offenders illustrates the last point. The repeat offender has demon- 
strated by his behavior a propensity for committing crimes. Therefore, 
by imprisoning him for a longer time we can expect to prevent more 
crimes during his period of imprisonment than we would do  if we im- 
prisoned a first offender, whose propensities are harder to predict, for 
the same period. The same prison resources "buy" a greater reduction 
in crime. But if this were the only basis for the heavier punishment of 
repeat offenders, we would not observe the practice with crimes pun- 
ishable mainly by fines, because fines have no preventive effect. There 
is more. The  practice raises the price of crime to people who, judging 
by their past behavior, value crime more than other people do. If our 
object is to minimize the amount of crime, we must "charge" more to 
people who value that activity more. We could do  this by uniformly 
increasing the punishment for the particular crime, but selective in- 
creases in the severity of punishment are less costly. Heavier punish- 
ment of repeat offenders may also be necessary because the 
stigmatizing effect of criminal punishment diminishes with successive 
punishmen~s.~J 

An important qualification must be entered here. The effect of 
prevention in actually reducing crime depends on the elasticity of sup- 
ply of offenders.44 If it is very high, then the principal effect of taking 
one criminal out of circulation is, by making room for another, to at- 
tract a person into crime from a lawful occupation or to cause a part- - 
icr fine75 nerrrrary to impose the same dirudlity on a rich ar on a poor person. asrum. 
ing (perhaps dubiously) that thc average rich and average poor person have the same 
marginal utility schedules, and are merely situated at diffcrcnt points on them. 

43. Another reason for the practice o f  punishing recidivists more heavily is rug- 
gertcd in Rubinstein. Offenrcr thac May Havc Been Committed by Accident-An Opri. 
ma1 Corrcclion Policy for Offenrcr that May Havc Been Committed by Accidenr, m 
Applied Came Theory 406 (S. Brams. A. Schottcr & C. Schwbdiauer edn. 1979). T h e  
fact chat rhc defendant has commirrcd previous crimes makes us more confident that he  
really is guilty of thc crime with which he  currently is charged, and chercfore the risk of 
error if a heavy sentence is imposed is leas. There ir merit to thin point. bur i t  ovcrlooko 
the fact that a previous offender is cagier to convict than a first offender, because if he 
rakes ihc stand the prosccurion can introduce his record of convictionn to try to under. 
mine his cydibivty., 

44. Thtr poml IS emphasized in Ehrlich. On the Usefulness of Controlling Individu- 
als: An Economic Analysis o f  Rchabilitarion, Incapacitation, and Deterrence. 71 Am. 
Econ. Rev. 307.315-19 (1981). 

rC 

time criminal to allocate more of his time to crime. With regard to 
 b business-like" crimes such as trafficking in drugs, the elasticity of sup- 
ply of offenders may be quite high. But with regard to crimes of vio- 
lence, it is probably low, as most people in our society are quite averse 
to the personal risks involved in such crimes. This analysis implies that 
society will place more emphasis on  preventing, relative to deterring, 
crimes of violence than acquisitive nonviolent crimes-an interesting 
question for further investigation. 

Another point to notice about the greater punishment of repeat 
offenders may help to explain why the higher the percentage of young 
people in the population is the higher the crime rate is. Young people, 
as beginners in crime, are punished less severely, hence are less de- 
terred and less incapacitated from committing crimes. 

3. Attempt and Conspiracy. - Consider now the punishment of at- 
tempts. A man enters a bank, intending to rob it, but a guard spots him 
and seizes him before he can do any harm. The  fact that he came so 
close to robbing it indicates that he is quite likely to try again unless 
restrained, so by putting him in prison we can probably prevent some 
robberies. This is one benefit of punishing attempts. Another is to in- 
crease the expected costs of bank robbery to the robber without making 
the punishment for bank robbery more severe, which would create all 
the problems discussed earlier. The robber cannot be certain that his 
attempt will succeed, and if it fails he will not merely forgo the gains 
from a successful robbery, but will incur additional (punishment) costs. 

In equation (3). for example, the net expected income (E ( I ) )  from 
some crime in a world without punishment for attempts is the differ- 
ence between the expected gain from the crime, which is a product of 
the gain if the crime succeeds (C) and the probability of success (P,), 
and the expected punishment cost (PJ). If the attempt fails, there is no 
gain, but no punishment cost either. 

E(I) = P,G - Ppf (3) 
But now suppose an unsuccessful attempt is punished by penalty J., 
imposed with a probability pp, (probability of punishment for an at- 
tempt). Now the prospective criminal's net expected gain falls. 

E ( I )  = p,C - PJ - ( 1  - P,) PpJa (4) 

Punishing attempts is thus like maintaining a public police force. It is a 
way of increasing expected punishment cost without making the sanc- 
tion for the completed crime more severe, and we have seen that the 
costs of criminal sanctions mount rapidly as the sanctions are made 
more severe. 

The attempter in our example will not, however, be punished so 
severely as if he had actually robbed the bank. There are two economic 
reasons for this: to give offenders an incentive to change their minds at 
the last moment (a form of marginal deterrence), and to minimize the 
costs of error, since there is a higher probability that an attempter re- 
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ally is harmless than that a person punished for an actual robbery has 
really done nothing. 

What if the defendant had simply said to a friend, who turned out 
to be a police informant, "I intend to rob that bank," but had taken no 
steps toward accomplishing his aim? This would not be a criminal at- 
tempt. The probability that such a person would actually rob a bank is 
much less than i t  would be if he were caught on the verge of doing so, 
so the social benefits from imprisoning him are much less; to put it 
differently, the expected costs of error are higher. 

Sometimes attempts fail not because they are interrupted but be- 
cause the attempter has made a mistake. He may have shot what he 
thought was a man sleeping in a bed but it turns out to be a pillow. Or  
he may have made a voodoo doll of his enemy and stabbed i t  repeatedly 
in the mistaken belief that this would kill the enemy. The question for 
the economist is whether the nature of the mistake makes it highly un- 
likely that the attempter will ever succeed. If no crime will be pre- 
vented by imprisoning him, there will be no social benefit of 
imprisonment but cost aplenty. The second hypothetical case is of this 
character. But while there is some authority for not punishing the first 
kind of attempt,45 there is more for not punishing the second. The 
issue ought to be dangerousness, not whether the defendant mistook 
the end or the means. 

The attempt that fails because of a mistake rather than because it is 
interrupted provides the strongest case for punishing an attempt less 
severely than the completed crime. If the punishment for attempted 
murder were the same as for murder, one who shot and missed (and 
was not caught immediately) might as well try again, for if he succeeds, 
he will be punished no more severely than for his unsuccessful attempt. 

Conspiracies to commit criminal acts are punished whether or  not 
they succeed. Where the conspiracy succeeds, punishing it as a sepa- 
rate crime makes the punishment for the underlying crime greater than 
if onl lone person had committed it and also confers certain procedural 
advaztages on the prosecutor. The special treatment of conspiracies 
makes seflse because they are (though only on average, of course) more 
dangerous than one-man crimes.4B If they were more dangerous only 

45. Sce R. Perkins & R. Boyce, Criminal Law 621 (3d ed. 1982). which incidentally 
is an dcellent rrearisc on criminal law, as are G.  Fletcher. Kerhinking Criminal Law 
(1978); W. LaFave & A. Scott, Handbook on Criminal Law (1972): G. Williams. Text- 
book ofcriminal Law (2d cd. 1983). On preparatory crimes, such as attempt and con. 
spiracy. Schulhoffer, Harm and Punishment: A Critique oiEmphasis on ihc Results of 
Conduct in the Criminal Law. 122 U. Pa. L. Rev. 1497 (1974). is a particularly good 
rreacment. On the basic principles of criminal law. see H.L.A. Hart, Punishment and 
Rcrponsibiliry: Essays in rhc Philosophy of Law (1968). 

46. p i s  explains why an illegal sale is nor in law a conspiracy between the seller 
and the buyer, and why a bribe is not a conspiracy between the person paying and the 
person receiving the bribe. A crime &jmd as requiring the cooperation of two people 
need not be socially more cosily than if ir could be committed by one person. There is a 

Y 
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in the sense of committing more serious crimes, there would be no 
need for extra punishment; the punishment would be more severe any- 
way. But actually they are more dangerous in being able to cornmit 
more crimes (just as a firm can produce more goods or  services than an 
individual) and perhaps do  so more efficiently (in a private, not social, 

by being able to take advantage of the division of labor-for ex- 
ample, by posting one member of the conspiracy as a sentinel, another 
to drive the getaway car, and another to fence the goods stolen. 
Although these advantages are offset to some extent by the fact that a 
conspiracy is more vulnerable to being detected because of the scale of 
its activities, that scale may also enable the conspiracy to avoid punish- 
ment through corruption of law enforcement officers. And some of the 
most serious crimes, such as insurrection, can be committed only by 
conspiracies. All this implies that the optimal punishment of conspira- 
cies is indeed more severe than that of individuals. 

A conspiracy that does not succeed is still punished. It is a form of 
attempt. The principal legal difference is that the conspiracy-which is 
to say the agreement to commit the crime-is punishable even if the 
conspirators do not get anywhere near the scene of the crime but are 
caught in the earliest preparatory stage. But again, if conspiracies are 
more dangerous than one-man crimes, the expected harm may be as 
great as in the case of the one-man attempt even if the probability of 
the completed crime is lower because the preparations are interrupted 
earlier. 

4. Aiding andiibetling. - Related to the concept of conspiracy is the 
concept of aiding and abetting a crime. Consider the following cases: 

(a) A witness fails to report a crime to the police. 
(b) A merchant sells a fancy dress to a woman he knows to be a 

prostitute. 
(c) A merchant sells a gun to a man who tells the merchant that he 

is planning to use it in a murder. 
In all three cases there is an argument for imposing criminal liabil- 

ity: it will raise the expected costs of the (principal) criminal. In the 
first case, however, the avoidance costs will be very great: people who 
have information about crime but do  not volunteer it a t  first will be 
scared to do so later. In the second case the benefits of criminal liabil- 
ity will be rather trivial, and this is only in part because the crime is 
pretty trivial (and victimless): in addition, the prostitute will incur little 
added cost by shopping at stores that don't know her occupation. In 
the third case the benefits in criminal liability seem substantial-and it 
is the only one where the law (occasionally) imposes such liability." 

curious analogy hcrc to the differential rreatmenr of "horizontal" and "vertical" agree- 
menu in anrirrunt law-the former being punished more harshly. 

47. For an intcrcrting discussion, see R. Perkins & R. Boyce, supra now 45, at 
745-47. Under the increasingly popular formulation of the aiding and abetting offense 
that requires the aider and abettor to $hare the principal's purpose, rather than jusr have 
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5 .  Entrapment. - A concept closely related to attempt is entrap- 
ment, even though the former is a crime and the latter is a defense to a 
criminal prosecution. Conventional legal scholarship finds the concept 
ill-defined and e n i g m a t i ~ . ~ a a y b e  economics can make some sense 
out of i t .  Often the police solicit or  assist a person to commit a crime. 
The most common form of this tactic is sending an undercover agent to 
buy narcotics from a drug dealer who is then prosecuted for an illegal 
sale. It may seem odd that the law should punish a harmless act, for 
obviously the sale of narcotics to an undercover agent, who then de- 
stroys the narcotics, harms no one. The only important thing, it might 
seem, would be to get the money used for the purchase back from the 
seller. But the rationale is again prevention. Thir act is harmless, but it 
is altogether likely that the dealer, unless prevented, will make illegal 
sales, and we arrest and convict him now becaue it is much cheaper to 
catch him in an arranged crime than in his ordinary criminal activities. 
The benefits of imprisonment are virtually as great, the costs of appre- 
hension and conviction much lower. 

This sort of "entrapment" is perfectly lawful. The defense of en- 
trapment comes into play only if the entrapped person lacked a "crimi- 
nal predisposition." This fusty legal term can be given the following 
economic meaning: the defendant would have committed the same 
crime, only in circumstances that would have made it harder for the 
police to catch him, if he had not fallen into the police trap. But sup- 
pose that instead ofjust simulating the target's normal criminal oppor- 
tunities, the police go further and induce him to commit crimes that he 
would never commit in his ordinary environment. The police offer a 
poor man who has no criminal record one thousand dollars to steal a 
bicycle; he does so, and is arrested. The resources used to apprehend 
and convict the man of bicycle theft are socially wasted, because they do  
not prevent any crimes. Had it not been for the police offer, he would 
not have stolen a bicycle (only doing so at a time when they were not 
looking); the expected benefits of theft were negative to him. Nothing 
is achieved by the police conduct except deflecting scarce resources 
fronrgenuine crime prevention, and a defense of entrapment will lie. 
Police inducements that merely affect the timing and not the level of 
criminal activity are socially productive; those that increase the crime 
level are not. 

knowledge of that purpose. even the third case would not be actionable. Bur the bcttcr 
economic view, for which rherc is rome lcgal support, would nor require the sharing of 
thc principal's purpose if the crime is very grave. Sec id. at 746: W .  LaFave & A .  Srorr, 
rupn  note 45, at 509. 

48. See, c.g.. Seidman. The Supreme Court, Entrapment, and Our Criminal Justice 
Dilemma,l981 Sup. Ct. Rev. 11 1. W. LaFave & A. Scorr, supra note 45, at 372, sug- 
gests, rather unhelpfully, i t  seems to me, that cntrapmcnr is contrary to public policy - because it ir "reprchcnsible." 
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B. Criminal Intent 

I .  In Cenmal. - The subjective intentions, or  state of mind, of the 
accused criminal are a pervasive consideration in the criminal law. This 
is puzzling to the economist: one can read many books on economics 
,ithout encountering a reference to "intent." But in fact the concept 
of intent in criminal law serves three economic functions: identifying 

ure coercive tranfers, estimating the probability of apprehension and 
!onviction, and determining whether the criminal sanction will be an 
effective (cost-justified) means of controlling undesirable conduct. 

If I take from a restaurant an umbrella that I mistakenly think is 
mine, I am not a thief: if I know the umbrella is not mine and take it 
anyway, I am. The economic difference is that in the first case I would 
have to expend resources to avoid taking the umbrella and the 
probability of my taking the wrong umbrella is low, so the disparity 
between B and PL in Hand formula terms is not great, and the risk of 
overdeterrence through a criminal penalty is great. In the second case, 
where I expend resources in order to take someone else's umbrella 
(maybe I went to the restaurant for the sole purpose of stealing an um- 
brella), B is negative and P is high (one is more likely to bring about a 
harm if one wants to bring it about).*= The problem is that the external 
acts involved in these two transactions are the same; only the state of 
mind with which they are done provides a clue to the difference in their 
economic character. I admit that this is not an entirely satisfactory ex- 
planation. Unless the criminal defendant confesses or makes damaging 
admissions, his state of mind has to be inferred from external acts; so 
why not infer the existence of a pure coercive transfer from those acts 
directly, without the intermediate step of hypostasizing criminal intent? 
Maybe criminal intent is just a locution that laymen use to describe a 
pure coercive transfer. 

We must be careful to distinguish intent from awareness. Other- 
wise we could fall into the trap of thinking that the managers of a rail- 
road are murderers because they know with a fair degree of confidence 
that their trains will run down a certain number of people at railroad 
crossings this year. They know, but they derive no benefit from killing. 
They only derive a benefit from saving the resources necessary to pre- 
vent the killing, and the benefit, social as well as private, may exceed 
the cost. Criminal intent is the intent to bring about a forbidden object 
by investing resources in its attainment. 

Although the cost of trying criminal cases would be reduced by not 
bothering to draw a sharp line between the pure coercive transfer and 
the accident that it externally resembles, the result would be excessive 
criminal punishment, leading to all sorts of serious social costs from 
avoidance of lawful activity-checking umbrellas in a restaurant's 
cloakroom, for example. Yet sometimes the line wavers. A well-known 
- 

49. Thir i s  cmphasircd in Landcs & Porncr. supra note 27. at 132-33 
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example is statutory rape. The girl may look sixteen (let us assume 
sixteen is the age of consent), but if she is younger, a reasonable mis- 
take will not excuse the male. Another example is felony murder: if 
death occurs in the course of a felony through no fault of the felon's, 
still he is liable as a murderer. Again we do not care about deterring 
activity bordering on the activity that the basic criminal prohibition is 
aimed at. Because we do not count the avoidance of that activity as a 
social cost, i t  pays to reduce the costs of prosecution by eliminating the 
issue of intent (more precisely, an issue of intent). The male can avoid 
liability for statutory rape by keeping away from young girls, and the 
robber can avoid liability for felony murder by not robbing, or by not 
carrying a weapon. In effect we introduce a degree of strict liability into 
criminal law as into tort law when a change in activity level is an effi- 
cient method of avoiding a social cost.50 

A related idea explains why a person who robs a federally insured 
bank, thereby violating federal as well as state law, is not excused from 
federal criminal liability just because he had no reason to know the 
bank was federally insured. He knew he was committing a crime, and it 
is hut a detail that he did not know the full penal consequences-a de- 
tail offset by the savings in resource costs from not having to prove his 
knowledge of the bank's insured status. Conceivably, this analysis ex- 
plains the punishment of "mercy killings," even in circumstances where 
it is likely that the killing averted more suffering than it  created. Since 
it will often be difficult to distinguish the true mercy killing from the 
murder that is dressed up as a mercy killing, we cast the net of prohibi- 
tion somewhat wider than the particular conduct we want to deter.5' 

The second function of intent in the criminal law is illustrated by 
the degrees of murder. First-degree murder requires premeditation. 
Second-degree murder requires a high degree of recklessness; a famil- 
iar example is that of the fleeing robber who shoots in the general di- 
rection of his pursuers and kills one. Voluntary manslaughter would be 
committed by one who killed "in the heat of passion." for example, 
under~erious (but not adequate) provocation. The probability that the 
attempt takill will succeed is clearly greater in the case of premeditated 
murder than in the other cases. In addition, the probability of appre- 
hension and conviction is greater in the case of voluntary manslaughter 
than in the first two cases. The pattern of severity therefore appears to 
make pconomic sense. It would make even more sense if within the 
class of first-degree murders a distinction were made between the 
planned and the unplanned. Generally this is not done, but there is a 
hint of the distinction in many murder statutes that single out killing 

50.  For rhc tort analyrin. aec Shavell. Srrict Liability versus Negligence, 9 J .  Legal 
Stud. I (1x80): sec also Landes & Posner. supra note 5. at 871. 875-76. 905-12 (cco- 
namic comparison of ncq l i~encc  and strict liability standard$). . 51.  An altcmativc approach might be to rcqu;re the mercy killer to pravc beyond a 
rcaronablc doubt that it was a true mercy killing. 

..L 

CRIMINAL LAW 

while "lying in wait" or by means of poison as examples of first-degree 
murders.51 These are advance-planning murders, where not only is the 
probability of death maximized, but the probability of apprehension 
and conviction is minimized, as one who plans a murder in advance will 
also take steps to escape detection afterward. 

There might seem to be another reason for punishing the impul- 
sive crime less severely than the deliberated one: the impulsive crime is 
less deterrable; punishment is less efficacious, less worthwhile, and 
therefore society should buy less of it. But this analysis is incompelete. 
To begin with, the fact that a given increment of punishment will deter 
the impulsive criminal less than the deliberate one could actually point 
to heavier punishment for the former. Suppose that a twenty year sen- 
tence is enough to deter virtually all murderers for hire, but to achieve 
the same deterrence of impulsive murderers would require a sentence 
of thirty years if it were not for differences in the probability of appre- 
hension and conviction. The additional sentence is costly, but if the 
cost is less than the benefits in additional deterrence it may still be a 
good investment. And we must not forget the incapacitative effect of 
imprisonment. The fact that certain criminals may not be deterrable 
areues for greater emphasis on their incapacitation, which implies long - 
prison terms. 

2. Insanity. - The conflict between deterrence and incapacitation 
as objectives of the criminal sanction is keenest in relation to the de- 
fense of insanity. If a person is insane in the sense either that he does 
not know that what he is doing is criminal (he kills a child, thinking it is 
a gerbil) or that he cannot control himself (supernatural voices com- 
mand him to kill), the threat of criminal punishment will not deter him. 
So if the only purpose of the criminal sanction were deterrence, it 
would be doubtful that such people should be punished as criminals. 
The resources consumed in punishing them, including the disutility of 
the punishment to the "criminal" himself, would buy veq' little deter- 
rence-not zero, though. The existence of an insanity defense attracts 
resources to proving and disproving it ,  and deterrence is impaired to 
the extent either that criminals succeed in faking insanity or that a re- 
duction (for whatever reason) in the number of people punished 
reduces the deterrent signal that punishment emits. 

Once the preventive or incapacitative goal is brought into play. 
however, an insanity defense is weaker. It increases the cost of the 
criminal process without reducing the need to incapacitate the defend- 

52. Scc, c.g., 18 U.S.C. 9 l l l l (a )  (1982) (federal murder stature) ("Eveq murder 
perpetrated by poison. lying in wait, or any other kind o f  willful, deliberate, malicious. 
and premeditated killing; or committed in the perpetration of. or attempt to perpctrate. 
any arson(,] cscapc, murder. kidnapping, treason, espionage, sabotage,. [sic] rape, bur- 
g h ~ ,  or robbery: or perperrated from a prcmcditatcd design unlawfully and maliciourly 
to effect the death of any human being orher rhan him who is killed, is murder in rhc first 
degree."). 
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ant. However, part of the "kick" of criminal punishment comes from 
its stigmatizing effect, an effect enhanced by such sanctions as taking 
away a convicted felon's right to vote, but more deeply grounded in the 
sense that criminal punishment is resewed for serious wrongdoing- 
for what in economic terms is socially more costly conduct than is char- 
acteristically dealt with by tort law. Stigma has no incapacitative effect; 
i t  is therefore wasted on the undeterrable. Incapacitation will still be 
cost-effective if the expected costs inflicted by the insane person exceed 
the costs to society of incapacitating him, but there is no reason to 
brand him a criminal; civil commitment will therefore be preferable. 
An additional reason for incapacitating the criminally insane is to raise 
the costs of faking an insanity defense; the defendant will not get off 
scot-free even if the defense succeeds. 

To say that criminal punishment should be reserved for people 
who are deterrable may seem inconsistent with my emphasis on the 
preventive function of criminal punishment, and with my remarks 
about strict liability in the criminal law. But there is no inconsistency. 
Because criminal sanctions are so costly, they have to be set at levels 
that do not deter everyone, but i t  does not follow that a person who is 
not deterred is not a wrongdoer. He is just someone for whom criminal 
activity is utility maximizing. As for strict liability, it will deter, by in- 
ducing a change in activity level. 

By arguing that insanity should be a defense to criminal liability to 
the extent that i t  isolates a class of undetembles, I necessarily reject 
the test of insanity, which requires only that the criminal act 
be shown to have been a product of the defendant's insanity. The test 
amounts to asking whether, but for being insane, the defendant would 
not have committed the act. Even if he would not have, this tells us 
very little about whether he could have been deterred by threat of pun- 
ishment. If he could have been deterred, it is efficient to punish him. 
This incidentally is why it  is no defense to a criminal charge that the 
defendant would not have committed the crime but for a bad upbring- 
ing, ra?ial discrimination, or some other condition beyond his control. 
Proviaed the criminal act is socially undesirable, and the criminal deter- 
rable by threat of punishment, it makes economic sense to punish him 
even if his incentive to commit the crime might have been reduced by 
some other measure, especially if the alternative measures would be 
very costly. 

The relevant meaning of insanity, then, is that the defendant is so 
mentally diseased as to be undeterrable; the reason for requiring proof 
of mental disease, and not just proof of undeterrability, is to focus in- 
quiry and to reduce the risk of a legal error in the defendant's favor. 
This seems the approximate meaning of the M'NaghtenJ4 rules as sup- . . 

53. Durham v. United Scares, 214 F.2d 862 (D.C. Cir. 1954). 
54. M'Naghren's Cane. 8 Eng. Rep. 718 (1843). 
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plemented by the concept of "irresistible impulse." 
If mental incapacity is self-induced, as where a person kills in a 

drunken fit, the law does not excuse the crime, but does reduce the 
severity of the punishment through the concept of diminished responsi- 
bility. The threat of punishment for acts committed while drunk 
reduces the incentive to become drunk in the first place. However, 
punishment is lightened in recognition of the fact that the drunk is less 
likely to succeed in doing harm than if he were sober and also is more 
likely to be apprehended and convicted. 

Insanity is rarely recognized as a defense in tort law55-and in gen- 
eral the defendant's state of mind is much less likely to be considered 
an excuse or mitigation of civil than of criminal liability. Criminal sanc- 
tions, as I have emphasized, are more costly than tort sanctions, and 
this alters the tradeoff between the costs of factfinding and the costs of 
imposing a sanction on conduct outside the intended domain of the 
sanction. Thus, i t  is no defense to civil trespass that the trespasser did 
not know and could not at reasonable cost have found out that he was 
on the plaintiffs property.56 but it is a defense to criminal trespass. 
Since the sanction for civil trespass is less severe, the costs of a difficult 
inquiry into the defendant's state of mind are less likely to produce an 
offsetting benefit in avoiding the costs of imposing a sanction on con- 
duct that no one wants to deter-a trespass unavoidable in an economic 
sense--than where the sanction is criminal. 

3. The Costs of lnfonnation. - It often is unclear whether a buyer of 
stolen goods knows they are stolen. The test of criminal liability is 
whether, suspecting they were stolen, the buyer "consciously avoided" 
acquiring the knowledge that would verify or  dispel his suspicions. The 
test places on the buyer a legal duty, enforceable by criminal punish- 
ment, of investigating the provenance of the goods when the costs of 
investigation are extremely Something similar may be at work in 
the hoary maxim, which still retains much vitality, that ignorance of the 
law is no defense to criminal liability. Because unclear criminal laws 
can impose substantial "steering clear" costs, these laws are generally 
rather clear, less by being clearly drafted than by being confined to a 
type of conduct that everyone knows is antisocial. The cost of acquir- 
ing knowledge of one's duties under criminal law is thus made ex- 
tremely low. 

C. Reckkrsness, Negligmce, and Strict Liability Again 

Focusing on one type of sanction cost, the "steering clear" cost, 
will help to explain why accidental conduct is much less likely than in- 

55. See W. Kceron. D. Dobba. R. Kccron & D. Owen, Plower and Kceron on the 
Law of Torrs 1072-75 (5th ed. 1984). 

56. See id. at 74-75. 
57. See J. Elarer. Ulyarcs and rhc Sirens: Smdicr in Rationality and Ilrationaliry 

178 (1979). 
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tentional conduct to be made criminal. A characteristic of accidental 
conduct is that it cannot be avoided with certainty but can only be made 
less probable. To be absolutely certain of never hitting another car as a 
result of negligence, one must forgo driving altogether. Since criminal 
sanctions are severe, to attach them to accidental conduct would create 
incentives to avoid what may be a very broad zone of perfectly lawful 
activity in order to avoid the risk of criminal ounishment. .~ ~~~ 

But there are many exceptions to this generalization; here are the 
principal ones. 

(1) There is an argument for criminal liability whenever B in the 
Hand formula is low relative to PL and where L is high. If B and PL are 
close together there is a substantial risk of erroneously imposing liab- 
l i ty ,  and the social costs of that risk are greatly magnified when the lia- 
bility is criminal. Even if B is much smaller than PL, if L is small there 
is no reason why the matter cannot be left to the tort system. But sup- 
pose both conditions are satisfied. as where by driving extremely care- 
lessly one creates a substantial risk of killing someone. Granted, B will 
be larger and P smaller than if one is trying to kill someone, but that 
means only that the case for criminal liability is stronger in the inten- 
tional case. The reckless, or grossly negligent, case still fits the basic 
model for criminal liability, and one is therefore not surprised to find 
that reckless and grossly negligent life-endangering conduct is criminal. 

Another example is killing in the honest but unreasonable belief 
that i t  is necessary in self-defense. This is a deliberate killing; hence 
both P and L are high. B is also high: the killer by definition fears for 
his own life. Nevertheless the gap between PL and B may well be sub- 
stantial, which together with the fact that L is large would establish the 
conditions for criminal punishment of conduct that is in an important 
sense accidental. In the example, the crime would be manslaughter, 
not murder; the gap between PL and B is smaller than in the case put 
earlier of reckless killing that is punishable as second-degree murder.58 

Chsistent with this analysis, simple negligence, and gross negli- 
gencF thar does not endanger life, are rarely made criminal.5' 

(2) There are, of course, strict liability crimes-where neither in- 
tent nor even simple negligence is an element of the crime. The most 
important as a practical matter is driving above the speed limit. But . 

58. "Recklcrmess" in confusingly used in two distinct senses in criminal law: indif- 
ference to consequences (shooring into a crowded room for fun, not caring whether or 
nor you hit anybody), and extreme cardersners. Recklcr~ conduct in the first sense is 
assimilated to intentional conduct in accordance with my dircuroion o f  criminal intent 
and information corrr; a reckless murderer in this sense would in most rcater bc guilty of 
second-degree murder. Rccklessners in the second nensc ir assimilated to gross negli- 
gence, ancLin a death care would make the defendant guilty of manslaughter. Fur a 
good discussion of the importance of [he actor's state o f  mind in dirdnguirhing there 
two senrcr of unintended murder. nee Note, Defining Unintended Murder. 85 Colum. L. 
Rev. 786 (1985). 

59. See.*. LaFave & A. Scott, supra note 45. at 209-19. 
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except in extreme cases, where it becomes part of category (1) above, 
this is not a crime in a functional sense, as i t  is punished by a small and 
nonstigmatizing fine, the practical equivalent of tort damages. 

The interesting question about the speeding offense, and about 
other strict liability crimes, such as selling liquor to a child and selling 
adulterated foods, is why it  is thought necessary to supplement tort 
remedies with any sort of publicly enforced sanction. My answer draws 
on the analysis by Wittman and Shavell of ex ante versus ex post sanc- 
tions.60 In the case oE life-endangering conduct, a feature of virtually 
all strict liability crimes, the fixing of L in a tort suit (that is, after the 
accident has occurred) is difficult to do because ic is difficult to estimate 
the value of a human life, and may be a futile act because the tortfeasor 
may lack the money to pay a largejudgment. L ,  then, is both uncertain 
and large. The alternative to regulation through the tort system is to 
have the government step in and (ideally) make the speeder pay a fine 
equal to PL,  in order to induce the taking of the right precautions 
(which is approximated by complying with the speed limit). PL, the ex- 
pected cost of being endangered, can be estimated from studies of 
compensating wage differentials for dangerous work and personal in- 
vestments in safety, and since PL will be a much smaller number than L ,  
there is unlikely to be a solvency p r ~ b l e m . ~ '  

Strict liability is a misnomer in this setting. The speed limit is a 
rough estimation of B,  and so with the other regulatory rules the break- 
ing of which establishes strict criminal liability. Because B and PL may 
be close together, costly criminal sanctions would not be optimal even 
though L is high, but much cheaper transfer payments to the govern- 
ment may be optimal. 

(3) An important doctrine of strict liability in tort law is respon- 
deat superior: the employer is liable regardless of his personal fault for 
torts committed by an employee within the scope of the employment. 
The basic justification for the doctrine is that employees rarely can pay 
substantial money judgments, and therefore tort liability will have little 
effect on their incentives. If the employer is liable, his incentives will be 
productively affected-he will take greater care in hiring, supervising. 
and where necessary, firing employees. Since the criminal law does not 
rely primarily on monetary sanctions, since imposing criminal sanctions 
on the employer would duplicate tort sanctions, and particularly since 
criminal sanctions can induce too much care because they are so heavy, 

60. See Shauell, Liability for Harm Versus Regulation of Safety. IS J .  L q a l  Stud. 
357 (1984); Wittman. Prior Regularion Versus Port Liability: The Choice Between In- 
put and Output Monitoring. 6 J .  Legal Smd. 193 (1977). 

61.  The analysis is not entirely satisfactory. If PL ip known. L can be calculated, for 
purposes of figuring tort damages, and porenrial injurers can bc made to insure (which 
is practical since we are speaking of accidental rathcr than intentional mioconduct). thus 
solving the problem o f  insolvency. 
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it  is no surprise that the criminal law has not adopted respondeat 
superior. 

The major exception is the criminal liability of  corporation^.^^ If a 
crime at least ostensibly on the corporation's behalf is committed or 
condoned at the directorial or managerial level of the corporation, the 
corporation is criminally liable. This means that the shareholders will 
bear the burden of the fine. They are analogous to employers of the 
people who did the actual deed. Since a corporation can only be fined. 
since corporations are either risk neutral or if risk averse less so than 
individuals, and since there is little stigma to corporate punishment (a 
corporation can act only through individuals, and there is a constant 
turnover of these individuals), corporate criminal punishment is much 
less costly than individual punishment. So there is much less danger of 
causing the shareholders to be too careful in hiring, supervising, and 
terminating directors (and through the board of directors, the manag- 
ing em~lovees). - . ,  . 

These circumstances make corporate criminal liability sensible. 
Assume to begin with that the corporation's managers are perfect 
agents of the shareholders, so that any revenue obtained from criminal 
activity inures to the shareholders. Then if the shareholders bear no 
responsibility for a manager's crime, they will have every incentive to 
hire managers willing to commit crimes on the corporation's behalf. Of 
course the shareholders will have to compensate the managers for the 
expected costs of criminal punishment, but, given the limitations on the 
severity of criminal sanctions emphasized earlier, they may be able to 
do this and still have an expected gain from corporate criminal activity. 

Now assume that the managers are not perfect agents of the corpo- 
ration-that in fact they use their corporate positions to facilitate crimi- 
nal activity intended to enrich themselves. Even so. the corporation has 
supplied the facilities they are using, and its owners should be given 
incentives to select and supervise managers more carefully.63 

The real puzzle about corporate criminal liability, it might seem, is 
whyit has to be criminal liability. The entire rationale of the criminal 
law is thaithe optimal tort remedy is sometimes too large to be collecti- 
ble, and how can that be a consideration with an entity that can only be 
subjected to monetary sanctions? But corporations are not infinitely 
solvent, and two of the fundamental techniques of criminal law are fully 
applic%ble even to an entity that cannot be punished other than by a 

62. This subject is comprehensively sumeyed in K. Brickey, Corpomtc Criminal 
Liabilty: A Treatise on the Criminal Liability of Corporations. Their Officers and 
Agenu (1984); scc also Mcrzger. Corporate Criminal Liability Tor Defective Products: 
Policies. Problems. and Prospecrs. 73 Geo. LJ. 1 (1984) (discussing whether thc defi. 
ciencics olproducr liability law are so great as to warrant imposing criminal sanctions on 
cornorarionrl . ~~~~~~~,~ 

63. Notice the analogy ro collective punishmcnt in primitive societies. Sce supra 
nov 21 and accompanying text. 
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nonstigmadzing fine: the use of public resources to raise the 
probability of punishment above what might be a very low level because 
of efforts taken to conceal criminal responsibility, and the punishment 
of preparatory activity in order to reduce the net expected gain from 
crime. 

Since, however, corporate criminal punishment is purely monetary, 
it is not clear why the corporation should be entitled to the elaborate 
procedural safeguards of the criminal process. Those safeguards make 
economic sense only on the assumption that criminal punishments im- 
pose heavy social costs rather than merely transfer money from the 
criminal to the state.w 

D. The D c f m e  of Neccssitp 

The famous case of Regina u. Dwllty and involved a mur- 
der trial of two men who, in alremir in a lifeboat, killed and ate one of 
their crew mates (the cabin boy). A defense of necessity was raised but 
rejected. In the modem law the defense of necessity, though still re- 
garded with disfavor except when it takes the form of self-defense, will 
usually succeed if there is a very great disparity between the cost of the 
crime to the victim and the gain to the injurer. In our earlier example 
of "stealing" food from a cabin in the woods in order to maintain life. 
the "theft" probably would be excused. Notice also that, unlike the 
case of insanity-a fundamentally different type of defense--no in- 
capacitative goal would be served by rejecting a defense of necessity; 
we do not want incapacitation in this case. 

But change the example slightly: I am starving, and beg a crust of 
bread from a wealthy gourmand, who turns me down. If I go ahead and 
snatch the bread from his hand, I am guilty of theft, and cannot inter- 
pose a defense of necessity. The economic rationale for this hard- 
hearted result (a good illustration of the difference between efficiency 
and utility as grounds of criminal punishment) is that, since transaction 
costs are low, my inability to negotiate a successful purchase of the 
bread shows that the bread is really worth more to the gourmand, in 
the strictly economic sense in which value is a function of willingness 
and hence ability to pay. But transaction costs were prohibitive in the 
cabin example. 

In Dudlcy and S l e p h m ,  there was evidence that the cabin boy was 
near death anyway and that killing and eating him saved the lives of 
three men.66 Yet we know that unless the victim knew he was roo far 
gone to be saved, probably he would not have sold his life to the others 
at any price. Therefore the case seems similar to that of the starving 

64. See R. Posner, Economic Analysis of Lsw 433-34 (Zd ed. 1977). 
65. 14 Q.B.D. 273 (1884). 
66. The third was nor charged becauac hc had nor participated in the killing. See 

id. at 274. 
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beggar. Yet something must be wrong. Even though transaction costs 
were not high in the usual sense in Dudby and S l ~ p h m r ,  at some point the 
sacrifice of one person so that others will live must increase social wel- 
fare. If in advance of the voyage the members of the crew had agreed 
to sacrifice the weakest should that become necessary to save the 
others, there would be an economic argument for allowing the defense 
of necessity if the agreement had to be performed. 

It is only one step beyond that to argue that if we are confident that 
the members of the crew would have made such an agreement if they 
had foreseen the contingency that materialized, the defense of necessity 
ought to have been recognized-always assuming that economic effi- 
ciency is to be the guidepost for criminal law doctrine. There actually is 
some legal support for the related idea that killing and eating a person 
in conditions of desperation will be excused if lots are drawn to deter- 
mine who shall be the victim.e7 Compared to an ex ante agreement to 
sacrifice the weakest. the drawing of lots has the advantage of being 
both cheaper to administer and a better insurance scheme. An agree- 
ment to sacrifice the weakest will give whoever has the least robust con- 
stitution the least insurance protection. But drawing lots has the 
disadvantage that it may result in unnecessary sacrifices, as where the 
strongest man draws the short straw and is killed and eaten but the 
weakest dies anyway because he was too far gone to be saved. 

If the analysis in this Article is sound, the criminal law, though gen- 
erally considered the domain par n c e l h c e  of moral rather than eco- 
nomic thinking in law, has an impressive economic logic. On reflection 
this conclusion (which can be reinforced by reference to the literature 
on the economics of criminal p r o c e d ~ r e ) ~ ~  is not weird as it sounds. 
Criminal acts are a source of enormous social costs that no society can 
ignore, and the modem criminal law is the product of a painstaking 
evolution powerfully influenced by the explicitly economic approach of 
JereGy Bentham. Although judges and legislators do not often speak 
thelanguage of economics, this Article suggests that they often do rea- 
son implicitly in economic terms, and that economic analysis is there- 
fore helpful in explaining the basic structure of law, including the 
criminal law. 

Zf this Article were not alreadly so long, I would go on and com- 
pare the economic approach with its principal rival, the "moral" theory 

67. See United State* v. Holmer. 26 F. Car. SM) (E.D. Pa. 1842) (No. 15.383); R. 
Perkins & R. Boyce, rupra note 45, ar 1056: cf. A. Simpson. Cannibalism and the Com- 
mon Law 140. 145. 233-34 (1984). 

68. S e e  . .. Eaxerbmok. C"mi.4 F'rocedure as a Markt Sysem. E J. Legal 
Stud. 288 (1983) (arguing that imponant aspects of criminal procedurcprorecutorial 
discrctian, plea bargaining. and sentencing discretion-can bc understood in economic 
terms). 
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,,f criminal law, which argues that the crminal law should only punish 
morally blameworthy conduct. Whatever the normative merits of this 
approach, I doubt that it is as good a positive theory of criminal law as 
[he economic,69 since in so many areas conduct is punished that is not 
blameworthy in the moral sense. But this is a topic for another day. 

69. 1 am quite sure that the economic approach has more power than the approach 
rhc radical criminologirrr. See supra text accompanying nates 24 and 34. 


