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Human history has entered a new pHase. That it should have
produced “one world” we cannot very well see. But that the
countries of western civilization have awakened to a better con-
sciousness of their historical relations and the immense stock of
their common vital beliefs, endeavors, and cultural resources—
this is an overwhelming event that should never again be ob-
literated. The lawyers have compelling reasons and magnificent
opportunities of sharing the great work of consolidation coopera-
tion, mutual understanding, reciprocal aid, universal’progress
and international scientific development. Qur foremost task is,
to bridge the age-old cleft that ryns through the western laws
separating the Anglo-American “common law” from the “civii
law.”

“Commf)n law” is a popular term denoting the law of England
and the United States as a whole, or at least inasmuch as it is
not changed by statutes or special doctrines. “Civil law” indi
cates‘the law of all the countries in which Roman law was a£
one time, received or one of the romanistic codes has been i,mi-
tated. Their j:erritories include all of Western, South and Central
Europe, Louisiana, Quebec, Puerto Rico and all countries of Cen-
tral and South America, the Philippines, Egypt, South Africa
Ceylon, Japan, China and Siam. Moreover, the ,law of severai

states of the United States has been consid i
erabl i
by French or Spanish law. 20y influenced either

Study of foreign laws and comprehensive comparison of pur-
poses and effects of the various legal systems affords the answer
to many of our gravest problems.

In the United States, comparative legal research has been
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cultivated in an extremely useful judicial and literary work,
because of the coexistence of the several states of the United
States, all legislating in sovereignty. Out of disparate rules, prin-
ciples of American law are crystallized and through restatements
and uniform state laws uniformity is growing, in better harmony
with the standardized habits of American life and business. But
everywhere in the states with the only exception of Louisiana,
the Anglo-American law is the basis. Here, a French code with
Spanish elements is posited against the background of the Anglo-
American surroundings. In this state, civil law and common law,
these allegedly irreconcilable antagonists, are parents to the actual
law. This, indeed, is an ideal place where the two halves of our
juristic heritage may be examined and judged.

Many avenues are available to approach the foreign and in-
ternational legal phenomena. But an American student leaving
the familiar scene of his domestic law may prefer to look first of
all on the most outstanding phenomena of the civil law: the
Roman law whose body and soul migrated through so many
transformations, and the civil codes of France, Germany and
Switzerland. Hereafter we shall examine the famous antithesis
between civil law and common law. Finally, we ought to raise
the question whether the present condition of our laws satisfies }
the requirements of the contemporary international life.

PART 1. THE SIGNIFICANCE OF ROMAN LAW?

On the main gate of the Imperial Palace of Vienna, the seat ‘.‘ .
of the House of Hapsburg who ruled the core of Europe for six @&
hundred years, the inscription reads: Justitia Fundamentum Reg- }

(1) Introductory Note. The Periods of Roman and Romanistic Law.

The Twelve Tables (450 B.C.) reflected the law of a small patriarchal
community. But the jurisconsults from about 100 B.C. to the end of the N
Republic (28 B.C.) and subsequently, those of the “classical jurisprudence” &
(until about 250 AD. reached a height unrivalled in antiquity and middle
ages. In the early Byzantine period (from Constantine, 300 A.D.) the Roman
legal conceptions and rules fo a certain extent were mixed with Oriental,
Greek, and Christian elements in practice and in the law schools of the 3
Orient. On the order of the Emperor Justinianus, the (later so-called) Corpus}
Juris was compiled, consisting of the Institutions, the Digest and the Code
(A.D. 533-534). This work was taken as basis for the law of the Church j
(Canon law) and was most thoroughly but uncritically studied in Bologna {
and other universities by enthusiastic scholars, the “Glossators” (1080-1250
A.D.). One of them, Vacarius, was the first to teach Roman law in Oxford,§
England (from 1149 or a little later). The subsequent school of “Legists” or }
upostglossators” adjusted the “Glossa” to the practical needs of the Italian.
cities and obtained a comprehensive legal system (1250-1400 A.D.), whichy
in the course of several centuries was adopted in most parts of the European |
Continent, not only as a scientific model but as the law in actual force, §
though blended in very different dosages with Germanic conceptions. This j
gystem was the object of all the following juristic efforts inspired by such!
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norum. Ir? these three words, justice is the fundament of govern
ment, Whlch'have significance for international life as \g;vellr ;
internal administration, the function of law was summarized eas
actly as under the Roman emperors. It was not by accident thX‘;
the motto was in Latin. In the origin and the consolidation Ef

the European monarchies at the dawn of the mod
law was an essential factor. rn state, Roman

I. THE CAUSES FOR 1TS SURVIVAL

But this is only a part of the answer i
Roman law has meant to the Occident. Alic())t;lllei %Zi‘ftli(smir:” ?I?t
words of a Canadian writer of 1907, that “the Roman law i ;
gre?t s}tlep toward the growth of the human mind, althoug‘;l ISnZ
n/z}:fi};n_f: been strangely neglected in professed histories of civi-

Roman.law, the law of ancient republican and imperial R
V\'/as. essentially developed by a class of professional lawome,
slmllar.ly as was its counterpart, the English law. In the R o
republic, the lawyers were originally high priests. but relato' m?n
early, from abput 300 B.C., were followed by lay’men bel had
to the.same a}rlstocratic ruling class as the pontifices Duriong‘lc?lg
follos'mng period of the principate, that is, the earlil or lgf .
g_w(from 28 B.C. to 250 AD.) the lawyers were hi hf¢l£
tl;xox}arles 1nc1ud1ng former consuls and governors. The lag t rost
]UFISFS were prime ministers. They were not judées as wS gr‘f}?t
English leading jurists. Only their personal reputation su;}:grteg

great currents of mind as the earlier and late
t | r humani

ggeif&m%tfp'th?e g:ulqsophy of.natura.l law, and fxllllx'sx:!ils‘hr:doﬂal itthe?logy'
e ach @ 18ool'KDentak.lls qf which the European codiﬂcationsnwes P
P iustoond 1800 i.ﬁ .d e immensely scattered laws of Prussia %? e,
remaatria wer nt_e in codes. In a third of Germany, “Rom o
Italy, Spain, et coters, 1111 the Civil Code (1900). These and Similar cod i
worhi. Thes’e s , have be“en hlgk}ly influential in most countri 7ot the
S are called “romanistic” to the extent that txklxerifscgft;hi
nten

Roes back to i i
oo oack the teaching of the Italian doectors,
Wigmore, A Panorama of t
Sh 3 vols.
erman, Roman L i
. Than aw in the Modern World (3 ed., New York, 1917)
no, i
BuckiigogﬁdR&mﬁn'Law in Medieval Europe (2 ed. Oxford, 1929
Artions (% cNair, Roman Law and Common Law (Ca. b' i ¢
nglish) on Roman law in the British Emp?;er;ig:"lgﬁ).
in the

United States, b
, by Lee, Sherman, and in i i
8resso Internazionale di Diritto Rx:)mf:gm 0 (1939) 2 Atti del Con-

Se By
Kohs::lilzéklzimgples of Roman Law (Oxford, 1936).
» Muropa und das Rémische Recht (Muenchen 1947)

Stintzing ang I n
and i
(18861910, sberg, Geschichte der deutschen Rechtswissenschaft

. L
efroy, Rome and Law (1%07) 20 Harv. L. Rev. 606

he World’'s Legal Systemé (St. Paul, 1928)
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them when they gave unofficial consultations, drafted contracts, later achieved, brilliantly in the opinion of their successors, al-

taught and wrote, and in a continuous vivid 'forensic debate
counseled prudent little changes in the law, which accumulated
to a soberly practical, all-inclusive transformation of a srpall
town’s law into the richest and most effective set‘of legal think-
ing the world ever knew before and for a millenium thereafter.
On the background of an empire expanding to the borders of the
known world, legal art grew in periods, comparable to the stages
of painting from Giotto’s stiff beauty to the fau1t1e§s .perfectmn
of Leonardo and Raphael. The terse responses of Papinianus have

been reputed in subsequent times as enigmatic and our ef'iger
text critics have impugned quite a number of them as spurious. 3
Not at all. It needs a highly equipped modern juriscqnsult ‘fo
comprehend the wisdom and concentrated thinking of this classic |
prince of jurisprudence, as he was called in the fourth century. i

Of course, it did not yet amount to what we call legal. sciencg. £
The discussion was primarily concerned with_cases, quite as in #g

English common law, originating in the tribunals. And again, as

in common law, the case was envisaged as a problem of court ~
proceedings rather than in the terms of right and duty among
citizens outside litigation. But if we turn over the pages of Eng- m
lish legal history, we sometimes wait breathlesgly: will finally |
the same result be reached as once in Rome? Tltgs has sold .by ]
mouth a slave to Gaius for 100,000 HS., or stated in the English 1
manner, Brown has orally sold four horses to Jones for 200 5
pounds. Can the seller sue the buyer? Yes, said the Romans fro'm
times before Christ; the answer in England was no, as late as in §
sixteenth century, and has been no again from the year 1677 A.D. §
On to this day, in England and the United States', when there 8
is a memorandum in writing, the seller may sue in our courts }
for damages for nonacceptance just as in class1ga1 t.1mes, but not 3
always for the price as under J ustinian, and as it will be the rule )

in the future American sales law.

The jurists in Rome thought in terms of cases of litigatjlon
but each of their solutions fitted into the pattern of a growmg,
body of categories and rules. They were eminentliy ¢onscious of
the main purpose of law, namely, that of creating peace ?nd
order. Without formulating a system, they created the—rrTzT.t'e—ﬁ'als
for building one. And this is what in an awkward and he51tat1ng, '
manner the Byzantine epigones of the great masters gradua}ly
attempted to do; and what the Postglossators many centuries

though our own ambitions go higher.

Thus it happened that the Corpus Juris, as elaborated by the
medieval scholars of Bologna, presented itself to the educated
classes of the European continent as an enormous collection of

omic wisdom plastically manifested in a mosaic of single de-
cisions, but for the first time clothed in persuasive theoretical
language.

There was much more to it, however. The most important
portion of the Roman law in the third century A.D. had been
freed from its archaic and national formalities and limitations.
A business law was established suitable for every one of the
multitudes of peoples living in the Empire. Subsequently, the
center of this world shifted to the East—where from time im-
memorial deep thought and legal custom and thriving trade were
flowing in mysterious richness; where the most ancient laws
mingled with Greek city laws and the governmental ordinances
of the kings, the successors of Alexander the Great: and the
Roman rule superimposed new elements upon this baffling fusion.
This Byzantine period, the period between the great classics (250
A.D.) and Justinian’s compilation (533 A.D.) was fertile not only
in academic studies but changed the spirit of the Roman insti-
tutions. We have learned to recognize many Greek and important
Christian innovations, and modern scholars are hoping to diag-
nose more exactly the measure of the various Oriental influences.
We may say that much of the oldest and best proved social ex-
periences of mankind is laid down in the so-called Roman law.

In the Middle Ages, however, this inheritance was treasured
as something more than the product of learned jurisprudence.
The German emperors of the Middle Ages considered themselves
as the legitimate successors of the Roman emperors. Justinjan,
the sponsor of the Corpus Juris, was their vaunted predecessor.
The Corpus Juris was a symbol of the continuous empire, its law
book. At the same time, the Roman church based its own law on
the Roman traditions. Empire, Papacy, and Roman law were the

three great pillars remaining upright in the collapse of the an-
cient world, all three of universal significance “for all peoples,”
the pillars on which the medieval civilization rested; and the
Roman law was the only secular cultural possession secured by
the authority of both the church and the emperor.
3. Justinian addressed his “Constitutio Tanta”

to the Senate and all peoples (“ad
version adds “of our oecumenicity.”

introducing the Digest
Senatum et omnes popules”), the Greek
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All this must explain the firm conviction prevailing from
the eleventh until far into the fifteenth century that there was
only one law, the authoritative, written, wise and eternal law of
Bologna, the ratio scripta—the embodied legal reason. The most
astonishing in this sequence of events is the so-called reception
of the Roman law in Germany, in the course of several centuries,
from the fourteenth to the eighteenth, without any historical
preparation, as was the case in South France, without any legis-
lative act, a book in a foreign dead language.

To gain such a conquest, Roman law had developed new at-
tractions. Two only may be mentioned. The law of the ancient
world offered a system of commercial institutions, which after
successive adjustments could support the very considerable busi-
ness life of the many flourishing Italian cities such as Florence,
Pisa, Genoa, and Venice, as well as of all the trading centers such
as Marseilles and Paris, Bruges and Ghent, Augsburg and Ham-
purg and Novgorod. Maritime law can trace its evolution directly
back to the Rhodian Sea law; the “general maritime law” (in the
parlance of English and American courts) has been strikingly
uniform throughout the seafaring nations. On the other hand,
the states emerging from the decay of the feudal system needed
and used the lawyers trained in Roman law as administrators,
judges, notaries and advocates. The consolidation of the modern
European state was intimately connected with the birth of bu-
reaucracy—the civil servants being selected from the ranks of
the lawyers. The Hanseatic league chose its office heads not other-
wise: the secretary of the “factory” in Bergen (Norway) was
always a doctor of laws and in the great steelyard in L.ondon

ultimately the most influential representative was regularly a
oA o
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with their eyes on the Roman law or what was so called at the
time. It is curious to read Christian Wolff and his deductions from

the postulates of Natural Law. Almost invariably, his conclusions
end in a Roman rule of law.
e

At present there are not many law courts left in the world

where the s Juris 1s appliedhgs a living statute. It is still in
force in South Africa arld Ceylop.” Even there, as soon as the
South African SUpreme Cou as decided a problem, this deci-

sion becomes a source of law, and makes the Roman law obsolete.
Yet the innumerable transformations, through which the Roman
law has gone during the thousands of years in the distant places
of the earth, are the object of continued passionate studies con-
ducted by scholars of all nations. The fragmentary monuments
of this antique legal world still appear as an inexhaustible store-
house for the most diverse subjects. A learned American lady,
Mrs. Mary Brown Pharr, confirmed this in The Classical Journal
of April 1947 by an article on The Kiss in Roman Law.

II. SIGNIFICANT FEATURES

1. Roman law in all its stages has increasingly abandoned
its national character; it was the commgn.law of the Roman em-
pire, pagan and Christian, of northern Italy, of the European
continent. In all these periods many local customs and laws
changed the picture from people to people, from region to region,
from town to town. Even at the time of the Imperium Romanum
after the Constitutio Antoniniana which conferred citizenship on
broad classes of inhabitants, many other laws remained alive.
And the “Roman” code, in substance, was less Latin than an aver-
age American Statute book is English.

Te im ie ; 113 V] I
¢ in thic macnliar ahilitv of the Roman law of living in sym-
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ing law in the exegetic manner of Bologna) into Oxford, King
Stephen was induced to prohibit his lectures. And the Barons at
Merton, A.D , Qeclared, “Nolumus leges Anglize mutare,”
marking the diyorce 0f English law from Canonistic and Roman
‘legal thought. In"the sixteenth century the acute rivalry between

and the common law courts was won by the latter under the
mighty leadership of Sir Edward Coke. Now, strong particular-
istic feeling is a natural phenomenon, and the British Isles and
remote Scandinavia were fortunate in being spared the conti-
nental turmoil. What the English lawyers achieved by themselves
is extraordinary. But if we look to the beginnings, we see that
old customs could not provide the logical definiteness, the gen-
eralizations and abstractions needed for legal system building.
When Glanville (1187) and Bracton (1250), the founders of the
English law, attempted to bring order into the mass of decisions,
they simply resorted to the Glossa. The Glossator Azo prepared
the ground on which Bracton discussed law and justice, king and
people, the binding force of judgments, usage, and sovereignty.
Of course, he took “logic, method, spirit rather than matter.”®
Again, the modern evolution of Anglo-American theory started
with John Austin’s analytical jurisprudence under the influence
of the German Pandectists; and the highest achievements have
been due to such scholars as Sir Frederick Pollock and Roscoe
Pound whose broader and superior knowledge of the outside
world revealed the “spirit of the common law.” Roman law has
encountered in both hemispheres as much enmity as enthusiasm.
It is well recognized that “the true grounds and reasons of law
were so well delivered in the Digest that a man could never un-
derstand law as a science so well as by seeking it there.”” Every-
where, the transition to a new era of civilization required essen-
tially more and better coordinated thought on the relations be-
tween man and man and on the function of legal rules than the
original development could afford.

9. Conceptions of state constitution and administration have
changed so much in the course of history that the ancient methods
of governmental organization are inapplicable. Only by specious
arguments, the doctors of Roman law bolstered the claims of
their masters, emperors and kings, through quotations from the

6. Maitland, A Sketch of English Legal History (1915) 42, 44.

7. Hale, quoted after Bishop Burnet by James Bryce (1301) 2 Studies in
History and Jurisprudence 477. See also Buckland, Equity in Roman Law
(1912) 131; Lefroy, loc. cit. supra note 2.
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Corpus Juris. A favorite device was to invoke the fragments that
in Justinian’s meaning elevated him over mankind and human
law, as the mediator between God and men. We may, however,
note the legend about the Glossator Bulgarus, riding on the right
hand of the Emperor Frederic Barbarossa, while Martinus rode
on his left. Barbarossa asked them whether the emperor was not
by right Dominus, lord, of everything held by his subjects. Bul-
garus replied that he was lord politically but not the owner.?
And when Thomas Cromwell quoted to Henry VIII the sentence
that all was law what pleased the emperor,.and turned to the
ueivilian,” that is Romanist, Stephen Gardiner for support, Gar-
diner told the king that it were better the king make the law his
will than make his will the law.?

3. The most lasting and intensive Roman influence has been
exercised on private law. The Romanistic doctrine offered ade-
quate basic concepts, sharply defined in concise and consistent
terminology; mature rules; a complete system; logical firmness
ed by a high sense of equity—all this stabilized by the
principle of ¢civic equality. It was a law designed for maintaining
justice in thp social intercourse of free individuals. Modern in-
ternational Jaw, in its efforts for peaceful coordination of sove-

ion state$, has never found a better model.

The institutions of Roman private law, so smoothly practic-
able and easily adjusted to new purposes, were capable also of a
sort of transmutation. Out of the materials furnished them by
history, the Postglossators developed maritime insurance, hego—
tiable instruments and the first doctrine for the conflict of laws.
In the sixteenth and seventeenth centuries such basic legal sub-
jects as contracting by consent, agency, assignment of debts, and
contracts in favor of third persons were brought to their simple
completion on the lines of their ancient evolution, an achieve-
ment that Justinian’s compilators had been unable to perform.

4. We should stress the social purposes more than technical
qualities of the law.

Germanic judicial contests were often decided through battle.
Church and Roman law united against this deeply rooted cus-
tom. In a long struggle, the medieval ordeals were replaced by
the modern principle that litigation is decided by production of
evidence. It has taken even longer, however, to regain the prin-

8. Bryce, supra note 7, at 95.
L 9. Plucknett, The Relations between Roman Law and English Common
W Down to the Sixteenth Century (1940) 3 U. of Toronto L. J. 24, 46.
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ciple natural to the classical Roman procedure that the judge
should evaluate evidence brought before him according to his
own conscientious conviction, and not bound by formalized legal
rules determining what this or that document is worth, how many
witnesses are needed, of what kind, et cetera. Common law law-
yers, it is true, have never adhered to this Romanistic view. To
weigh the merits of the excellent big American compendiums of
rules on evidence against the continental systems may well be
one of the many topics for which comparative research is desir-
able, with due appraisal of jury procedure.

That men are free and equal, in antiquity, was a principle re-
stricted to the citizens, but philosophers and jurists expressed
views that inspired the modern school of natural law in its suc-
cessful fight to free the serfs, the peasants attached to the lord’s
land—the persons of the serfs as well as their land. “Nothing is
sweeter than freedom,” said Cicero; “other nations may endure
servitude, our nation cannot.” Lawsuits were decided, wills con-
strued “in favor of freedom.” Divorce was permitted because
marriage must be free. And under Justinian freedom is declared
“inestimable” in money. Freedom of speech under the most ill-
famed emperors shames many modern states. And it was a firm
axiom respected throughout the old empire that the Italian soil
was free. Free ownership was incompatible with tributes and
stipends and forced labor, in strict contrast with the situations
in the Roman provinces, the Middle Ages, and all the manifold
English tenures up to 1925. America has returned to these simple
ideals.

In the Spanish Siete Partidas, most influential on Spanish
and Latin-American laws, you may find quoted the Supreme
Commands of Law,'® which Justinian took from the classics.1!
They illustrate what Dean Roscoe Pound has called the Roman
idea of a moral rule of conduct backed by the authority of the
state1?

Jus est ars boni et aequi. Law is the art of finding the good
and the equitable. Cuius merito quis nos sacerdotes appellet—
of which rightly we may be called the priests, and so on. Juris

praecepta sunt haec: honeste vivere, alterum non laedere, suum 4§
cuique tribuere~—The commands of law are three: to live hon-

estly: not to wrong another; and to attribute suum cuique. To
each his own! This was not just a high-sounding phrase; the

10. Siete Partidas, Part. III, tit. 1, e. 3.
11. Ulp. Digest 1, 1, 1.1 pr. § 1; 110, § 1.
12. Pound, The Task of Law (1944) 50.
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sources bear overwhelming testimony to the serious effort made
to bring reliable and equitable justice into the social relations.
Man is an individual with his clear cut rights in his own sphere,
which the state respects and impartially guarantees. Man is pro-
tected as an individual, not as the member of a group or class,!?
a guild or inn, lord or vassal, knight or burgher, squire or serf.
What it means, that public and private spheres are neatly dis-
tinguished, we could recognize in observing the increasing wor-
ship of the state in the totalitarian absorption of the individual.
No wonder that the Nazis hated Roman law. If the citizen from
his cradle to his grave is merely the leader’s soldier, he has no
right of his own, and no private law is left indeed. Alterum non
laedere. Do not violate the right of others. The Romans knew
the conflict hidden in this maxim. Asking when does one injure
another, they were the first to crystallize the profound Greek
ideas of volition and action into a foundation of legal responsi-
bility. The thought process of more primitive nations resembles
the story told in the Arabian Nights: A traveller lost in a lonely
place finds a few dates and after eating them throws the stones
of the dates away. Suddenly a demon appears and accuses him
of having murdered by a stone the ghost’s invisible son. Such is
archaic law. The deed makes one liable, not evil intention nor
negligence. The Romans gradually refined their concepts of dolus,
culpa, factum, imperitia, neglegentia and so forth. On the basis
of their doctrine of fault, an immense discussion by canonists,
criminalists, and philosophers has since turned the problem of
responsibility over and over. As early as in the Twelve Tables,
the universal ancient right of blood vengeance was, for minor
crimes, replaced by fines. The state already was well on its way
to a monapoly of penal jurisdiction.

Qui suo iure utitur neminem laedit, use of my right cannot
be taken from me because it injures another. As a consequence
of individual property, you may dig in the ground all the water
or build a high wall near the boundary of your land, depriving
your neighbor of his water or light;!* or you may blast your rocks
and undermine thereby the neighbor’s house. But the Roman
I"ule was restricted more and more; “for we ought not to use our
nght'badly”15 and after a long evolution it finally yielded to a
doctrine of forbidden misuse of right. In contrast, as late as in

13. Pincoffs, The Object d Val
15 Am T o Th 570.] an alue of the Study of Roman Law (1881)

14. Marc.-Ulp. Dig. 39, 3, 1, 12.
15. Gai. Inst. 1.5§. e
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1895, Lord Halsbury held that where my neighbor diverts or ap-
propriates water within his own land so as to deprive me of it,
nothing can be done; it is a lawful act, however ill the motive
might be.’® Again, American decisions disapprove an unnatural,
unusual or spiteful exercise of land ownership.

Honeste vivere. Pandectists have said that this precept pro-
hibits not only what is penalized by express provision but also
whatever is contrary to good customs, all that offends morals and
decency. Equity and honesty in the Romanistic tradition perme-
ate the entire law; no barrier is erected dividing law and equity.
The Christian Byzantine sources abound with such terms as pie-
tas, fides, humanitas, aequitas, officium.

This is another remarkable contrast with the harshness of
English common law from which, however, American courts have
in almost every instance emancipated themselves—in fact though
not in theory. Take the right of a voluntary agent to be compen-
sated for expenses. This goes back into the earliest known phase
of Roman law. When the owner of a place went abroad, it was
customary that a neighbor intervened for his interest, and ac-
cording to his presumable intention, defended him in a lawsuit,
repaired his fence or healed his horse. The civil law codes have
inherited an elaborate institution of negotiorum gestio starting
from the rational idea that, as Ulpian said, it is in the public in-
terest that absentees should be defended, and influenced by the
Christian idea that altruistic action is laudable. In England, as
late as in 1911 a judge refused any claim for expenses of a vol-
untary agent, because “according to English law liabilities are
not to be forced on people behind their backs.”" Yet American
courts will grant recovery of money spent by a neighbor who

supports another’s house threatened by collapse, or the fee of a :L

doctor who treats an unconscious man. Recovery for salvage at
sea has always been an exception simply because it belongs to
the general maritime law, also recognized in England.

Also the history of the so called action for unjust enrichment
is characteristic. The Romans perceived the force of the idea that

transaction made in perfectly legal forms may offend the sense f

of justice, and framed conditions for allowing a plaintiff to re-
cover where his property is retained by the defendant without
just ground. The rules of the classical period were much en-

larged by the Corpus Juris and certainly too much in the eigh- &

16. Mayor of Bradford v. Pickles [1895] A.C. 587, 594.
17. Lord Bowen in Falcke v. Scottish Imperial Ins. Co. [1886] 34 Ch. D.

234, 248,
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teenth century where the maxim prevailed: no one shall be made
richer to the detriment of another—a dangerous principle which
Lord Mansfield used with prudence. But whereas the German
doctrine progressed on the rediscovered Roman lines to genuine
rules, to a definite doctrine of unjust enrichment, the English
courts disapproved Mansfield’s principle as ‘“vague jurispru-
dence™$ and “well-meaning sloppiness of thought”!® with the
result that English law now lacks a firm theory in this field, al-
though it once had the same conceptions as the classical jur,ists.
Anglo-American law has not yet a sure foundation, but it has
developed a great mass of decisions, rich in ideas, rivalling the
German practice.

III. RomanN Law anp CommMonN Law

I certainly do not wish to imply that everything in the Ro-
manistic system is blameless, or that the long after effect of an-
cient and fragmentary sources of law always worked as a bless-
ing. By no means! I only want to convey to you the feeling of its
significance in human history. In comparing Roman law with its
only true rival, the Anglo-American law, which looks back to a
proud and unbroken evolution of eight hundred years, we should
hesitate to pronounce any general judgment. Their formative
stages contain striking similarities, as also in the organization of
both the English and Roman empires parallels are manifest. Why
Romans and Britons knew at the same time how to build durable
reigns over other nations and how to promote private law may be
conjectured.?® Not only were both peoples successful also in busi-
ness, industry, commerce and agriculture,?’ but above all both
respected, in the limits of their situations, the personality of in-
dividuals and the autonomy of nations.

Nevertheless, we perceive that the influence of Canon and
Roman law upon England was limited to two fields: an often re-
peated inspiration to scientific efforts, and a direct incorporation
of rules into some special branches of law administered by special
courts: ecclesiastical, chancery, admiralty, and probate courts
and th'e law merchant. The true common law as pronounced b :
the Kings Bench impresses foreign jurists as entirely peculia¥
because of its quaint Norman-Latin-French terminology, vener-

18. Lord Sumner in Sinclair v. Br
. ougham ({19
Wright, Legal Essays and Addresses 1. & (19141 A.C. 38 Ct. Lora

18. Lord Scrutton in Holt v. Mark
: g ham (1823] 1 K.B. 504, 513.
20. No explanation seems possible to Koschaker, supra note 1, at 82

21, Wil
L. Ry, 1715l,lam H. Page, Statutes as Common Law Principles (1944) Wis.



[

14 LOUISIANA LAW REVIEW [VoL. X4

able formulas, remainders of feudalism, a law made by great ‘ﬁ*

judges rather than codes, the inductive approagh anq pragmatic §
outlook, a very special atmosphere. It ig a most imposing, mature
product grown by an indigenous, continuous disciplire. i

However, by indirect radiation from the science of Roman, §
Byzantine, Italian, French, Dutch and German scholars., 1nc.ess§nt
work went on through the centuries. This source of msplratlon
has been attested by the regii professores in Oxford and Cam-1
bridge who have been teaching “civil law” from Henry VIII to
this day. Roman law, strong in Scotland, has made ¥tself felt also}
in the United States. No doubt, teaching and studying of Ro'mafn »
sources is not usual in many American law schools and' is in]
eclipse also in most other countries. Its value, however, is not!
exhausted, either as a unique history of legal thought, or as an
immensely suggestive object of comparative research. ,

This should be recognized in this country even more .readily
than in England. The United States has undergone a radical de-:
velopment toward a more universal legal pattern. From the.bgi :
ginning, English feudalism could not r‘oot here. The great variety
of conditions in the vast and expanding country and the amal-
gamation of French and Spanish elements favored the same trend
away from old English law. The tremendous effects of the ma-
chine age continued this approach to the ogter worlc‘i‘. We ma};r’
think of one particularly attractive illustration: The Nolumus 4
of the Barons in Merton was occasione.d by the de_51re of the
church to achieve recognition of the legitimation of children born
out of wedlock through subsequent marriage of.the.parer}ts, an}
institution of imperial Roman law. England denied it until 1926~
AD. But in the United States, all but tbree state §ta‘tutes have
successively adopted such legitimation, since Virginia 1ntroduced

it in 1785.

Prospects of International Unification
of Law from a European Viewpoint

Mario Matteucci*

The inclusion of a special item in the agenda of the Euro-

an Consultative Assembly, devoted to the tentative unification

of the law of contracts among the states members of the European

Unlon, is new evidence of the importance of the problem of co-

ordinating and amending the legislations of the several countries
in the effort to develop international commercial relations.

The unificatory activity is not new in Europe. The second
part of the nineteenth century and the first quarter of the twen-
tleth century have shown an increasing interest on the part of
private and public organizations in the preparation of draft uni-
form laws and conventions to secure the certainty of law, a pre-
liminary condition for a sound international trade. The utility
of such uniformity is clearly proved by the conflicting rules of
private international law, a source of permanent disputes. Pro-
fessor Gutteridge in his recent book, “Comparative Law,” has
quoted a typical case decided by the English courts. A ship flying
the French flag was chartered at a Danish West Indian port to
proceed to Haiti and there load a cargo to be carried to England
or France at the charterer’s option. The ship was damaged on the
voyage and put into a Portuguese port of refuge, where the master
borrowed money on a bottomry bond in order to enable him to
complete the voyage. The ship ultimately arrived in Liverpool.
The plaintiff was compelled to pay off the bond in order to gain
possession of the cargo and he sought to recover the amount so
pald from the shipowner. Five systems of law were potentially
applicable to the transaction.

The above remarks apply to cases of unification of already
existing laws. But new laws on the same subject and of inter-
natlonal relevance (air legislation, for instance) may be in prepa-
ration in several countries. In such instances common sense sug-
gests the coordination of the different legislative activities. Here

m'v;sll!cgtary General of t:he International Institute for the Unification of
hotwn: t:w' in Rome. This Institute was created in 1926 by an agreement
M’nandn e Italian government and the League of Nations, Its charter was

¢d in 1939. Actually thirty governments are members of the Institute.

[15]
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The Biirgerliches Gesetzbuch of August 18, 1896—commonly
1 gs “Begebe’—came into force on January 1, 1800. Before
codification created a unified private law, the map of the
intry showing the laws of the several territories was like a
jc of infinite variety transcending the distinction of states.
on law, mixed out of Roman-Byzantine, Canon, and Ger-
I ynic elements often transformed, the Prussian Landrecht, and
the French law were noticeable in larger parts of the Reich, but
11 were partially superseded by a multitude of local statutes and
Eugtoms having precedence over the common law. Nevertheless,
2 nification caused less difficulty than in other countries. The rea-
jon was evidently the scientific prevalence of the Roman-German
jaw, which during the nineteenth century occupied the first place
bin the law schools and the learned literature, to the damage of
Fwhat could have been learned from the Prussian code and prac-
E tice. This erudite evolution, based on the Pandectist doctrines,
reshaped by Savigny and his many-sided school, and continued in
an intense, sometimes vehement, dispute between Romanists and

39. Veillon v. I, ;
discussed supra not‘;ﬂg};u Estate, 162 La. 214 202 110 5
. 1 ) 0, 323, m

L 011

This is the third in a series of papers by the author. The flnal part

" will be published in the May issue of the Louisiana Law Review. The Louisi-

ana Law Review will also republish the entire series of papers on “Private
Laws of Western Civilization” in booklet form.

B « Research Associate, University of Michigan. Formerly Professor of

Law at the University of Berlin, Director of the Kaiser Wilhelm Institute

. for Foreign and International Private Law, and judge in international courts.

1. The Progress of Continental Law, supra p. 107, n. 1.

2 The German Civil Code, translated and annotated by Chung Hui Wang
(London, 1807). Recent German editions must be consulted for the amend-
ments.

Ernest J. Schuster, The Principles of German Civil Law (Oxford, 1907).
Enneccerus, Kipp and Wolff, Lehrbuch des Biirgerlichen Rechts, in many
editions; Spanish translation with comparative annotations by Gonzales and
Alguer, 8 vols. (Barcelona, 1934-1946). E. M. Borchard, Guide to the Law
and Legal Literature of Germany (The Hague, 1912). Information on German
law i3 frequent in Italian and Spanish law reviews. Notably, reports on
German decisions and theory are furnished by the important periodicals of
the Instituto Italiano di Studi Legislativi, edited by S. Galgano in various
languages, with English summaries; for an introduction the “Vicissitudes of
the German Civil Code, 1900 to 1925, were surveyed in Annuario del diritto
comparato, vols. 1.5, 1927-1930.
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largely employed the fundamental maxims that contry
be construed and performed according to good faith v,

to common usage (Sections 157, 242) and that contractg
good morals are void (Section 138). ;
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TueE Swiss Cope®

The Swiss Civil Code—"Zivilgesetzbuch”—of 1907, iln iciz(cie-
* from January 1, 1912, and the re-enactment of the largely
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5. Robert P. Schick, The Swiss ey Williams, The Swiss
ill (Boston, 1915); Joy . iss Federal
Code: Engiicn Version. (Oxford, 1629), Georg Ao poare h(eZiisr‘;:x;,SIBZS and
Code of Ouligations (English, SPMiSh’Sacx;:c}N E;i??i)ﬁenvm vilgesetzbuch, von
o m ! : '
1830). (Ziircher) Ko[mge:::r Villx. 1 (2 ed, Ziirich, 1930) wg,h bng:)%g‘:rllap:g'e
::gg;r'ﬂﬁl:%c?gﬁ;f’:)' Izommex.xta.r zum Schweizerischen Zlvilgese .
Vol. 1 (2 'ed, Bern, 1919) bibliography 27 ff.
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led just this aspect. Self-restriction
with case law, seemed to them
And we all felt relief in stating
dify without the most ambi-

ernized Code of Obligati

. gations, origi 1

emnize , originally of 188 3
Altho:;g);lecif.is’l’:e lasﬁ of Switzerland was en:)’rxiresen N
: Small country, its segm sty
) , its se o
equal in law and social standing wereerzl'gxfdt}?ree
b m c

. als in Germany hailed
a half—Way compromise
to the lawyer’s prayer.

{: Haw,
nat{ R qwer

different le ;
gal conceptions. Th Ongiy i ossible to co

. . e - . sidl 11, it was P o

the agricultura]l and Protesta arch-conservative inney { ris?on and cleverness, in simple language not requiring

§ ; iation. And it was not necessary to press the judge

nt regions, and the
e and Geneva repres

B ot init

Induyst, l:x . .
pery dictating his every mave.

trade centers of Ziirich, Basl

as much to be respected as any conflj : ented oq : hi

lators have to consider. ¥y conflicts of interests whi .'~ . ;m; considering after four decades the results reached by
:fy ’Competent legal profession under the guidance of the
'-f_ Jple Swiss Federal Tribunal, we understand fully the satis-
and pride with which Switzerland views her code.

t of view, of course, is needed for a just estima-
de in comparison with its more particularized
erman or American, or the recent codifications

F Another poin
E. of such a o
Ethers, either G
Bich we cannot discuss here.?
' In the first place, the Swiss conditions have determined the
sracter of the code, although a last technical revision of the
K<t for assuring more precision, much desired by the best jurists,
d not have harmed the work. The task was fixed from the
ning as the unification and redrafting and development of
traditional law by the accustomed methods. Switzerland had
fmany courts with a large participation of laymen on the bench.
ndum threatened a crucial test. The language had to
andable to the common man, even though it may
le the lawyer by its emptiness. Popular votes on
y new law were known to be risky. Finally, the country was
Ealways accustomed to a large discretion by the judges. It seemed
¥natural to leave them a conspicuous part in forming the new law.

Consequently, in the choice between completeness or smooth-
ness, exactitude or elegance, advice to the lawyer in difficult
problems or information to the intelligent common man,—where
. the Germans selected the first, the Swiss decided for the second
. method. And no hard and fast conclusion is valid for the rest of
the world.

In the second place, the code would not have succeeded s¢
well in any country not so highly cultured and not so greatly
- favored by its continuous contacts with German, French, and
Italian legal sciences.

remarkable examples.

Huber’s abilit

y has finall .
but for a f ) ¥y overcome the dj
and sisters ivaaea‘ceptlons.. Thus, the code declalrse%aiite EIem.
have legitime :tc'ease('i, in the absence of heirs of th a;i brothel
brothers and portions in the succession and that th ° Ist clg
lation had to ISIStershhaVe no forced shares. But the fe dChlldr
. eave the : e
in both respects cantons the faculty of legislatin

The refere
appear underst
® sometimes puzz

eral Jegig
g inversely;

own’IC‘};e codification was greeted with en

ot o ;;:;ts?;dbl};t by many people outside,

ir oppressed | Yy the weight of their code were i
principal features of Huber’s te o mmes oveg

guage and loose stru i o the martens e
gua cture—an antithesis to the northerrf) zel}

thusiasm not only in‘i
In Germany those

The Iangua i

ge 1s, indeed t o
between . , natural and attracti .
l.ntersperss&cgemmty and colloquialism. Proverbsa C:rl:ie, Isomethm'
p » and you may find a sayin ' slogans are
ull age. g such as: Marriage gives

The light tone of
the law ; X
strongly reduced his task. Hiy Was possible because the legislators

b . . i
of the o Py er was satisfied with broad outlines }
than detailed regulations to bind th

principles to guide the courts rather §
rangement of the topics was preferre .

8. Particulars were mentioned in my articles, Streifgénge im Schwel-
zerischen Zivilgesetzbuch, Rheinische Zeitschrift fiir Zivilrecht und Pro-
zess, Vol, IT (1910) 308; Vol. IV (1912) 135.

dem. Hgnce, an elegant ar-"3
to a tightly woven system-r
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A characteristic example is the gir- GERMAN AND SWISS CIVIL CODES 275

be a .
o 3 general part of the code. The German cote oo, 1T
. es; among them 82 sect code hag g
' sections dea] wi 203
th j

i

). There is no ground for different conclusions

( Article 304
& or matters:
g Swiss code and the Revised Code of Obligations, of
E have contributed a great number of valuable additions to
; pply of solutions. For instance, the rights of individuals,
ling the privileges concerning one’s own picture, unpub-
’ jetters, and reputation, have obtained a clearer and firmer
Fagrsement than in any previous enactment and rival the
& ch juﬁgpmde‘nce. But that a husband may claim damages
" a defendant for having alienated the wife’s affections, as in
United States, is a peculiar feature of the Swiss Code. Civil
= has disapproved 3 husband to whom his wife becomes pre-
618 on the occasion of such a suit. Associations without economic
enose receive personality as soon as their intention to become a
soration 1s declared in written articles of association—a full
urn to an old principle and a highly modern step.

to judicial decisjon. ons. This leaves a g

Th . .
e substantial differen Conclusion

unreasonabl ces between th 3
that the Swissls iﬁ;ﬁg‘er:atedl In particular eitt\;rso C.Odes havé . Y The German Civil Code has exeTcise onsiderable influence
Is infinitely more advan  SImply not ¢ P overy one of the more rece enactmentd\of private law in
¥ Fpurope and has been adopted it 4P t for the ancient
Hinstitutes of family and successio onhected with the “house”).
fhe Swiss code has been adopted in Turkey--because a new gen-
Faration of lawyers had to grow up until a. ode of their own was
possible—and has been a popular model for many legislators.
5 Legal science has received a tremendous lift from the literature
- pecasioned by both codes.
For legislative purposes and technique the lesson is clear.
j That very heavy, very potent locomotive of the Germans is ugly
E and efficient; it takes us to any place where tracks go. That other
graceful automobile is useful so long as a driver such as the Fed-
eral Tribunal sits at the wheel; it may easily be overloaded. Can
their virtues be combined? This has not yet been demonstrated.
Certainty of what written law can work in society and state and
what it should not try, is by no means definitively acquired. It
may be an insoluble question in our disturbed century. The art
of preparing and formulating laws can be learned and ought to
be cultivated. The contents of these two codes has largely en-
riched the substance of the private law. Sound social progress
is slow. Private law develops even more slowly. It does not carty
a blazing torch into darkness. But it follows and assures the for-
ward movement of civilization.

a7 o L
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1 tion of the merits of the exXemption, but if

gz—examined, either in isolation or as part of
trrent amopg ﬁscal planners—total abandg
erty tax—this might be food for thought.

wore any Congj, Ernst Rabel*

that iSSue iS
the larger que
nment of the

PART IV. CIVIL LAW AND COMMON LAW!?

Common law and civil law are generally believed to be
E different, like oil and water, which do not mix. A sweeping
assertion that English and North American law does not present
the slightest analogy with that of Continental Europe was ex-
ressed as late as 1930. Not until the 1920’s did Continental law-
ers have any clear conception of American law, and knowledge
of English institutions was a monopoly of a handful of scholars
writing on legal history, local government, or commercial law.
gome English scholars considered parts of French and German
legal history and, following Austin, extended the new “juris-
prudence” to Roman law and its aftermath. A new period was
heralded by such leaders as Roscoe Pound, Ernest Lorenzen,
and Edwin Borchard in the United States, Josef Kohler in Ger-
many, and Edouard Lambert in France. Nevertheless, in the
general opinion of lawyers on both sides of the North Sea and
the Atlantic, to venture a study in the other half of the legal
world was believed a hazardous excursion into a dark continent.
Many may think so even today. “Civil” law is considered by
others to be uncommon, and “common” law appears somewhat
uncivil.

No doubt, a long history has impregnated the nature of both
civil and common law. The divergence reaches into the basic
conceptions and affects innumerable particulars; it concerns
mentality, habits, methods, systems, sources, and results. How-
ever, paramount questions arise: Just what are the main struc-
tural differences? What is their present scope and significance?
And to what shape will they be molded in the unceasing stream
of evolution?

* Research Associate, University of Michigan. Formerly Professor of

* - A Law at the University of Berlin, Director of the Kaiser Wilhelm Institute for
i : ' =g Foreign and International Private Law, and judge in international courts.

1. Friedman, A Re-Examinsation of the Relations Between English,

American and Continental Jurisprudence (1942) 20 Can. Bar Rev. 175;

Pound, The Spirit of the Common Law (1921); Gutteridge, Comparative Law

% (Cambridge, 1946) 88 et seq.; Radbruch, Der Geist des englischen Rechts

(Heidelberg, 1947); Eder, Ciertos principios characteristicos del Common

Law, in Academia Interamericana del derecho comparado e internacional

. (Cursos Monograficos, La Habana, 1948) 253; David, Traité élémentaire de

§ 3 Droit Civil Comparé (Paris, 1950) 269-311; Cooper, The Common and the

P Civil Law—A Scot's View (1950) 63 Harv. L. Rev. 468.
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the Ko g over the entire territory of England or

I. THE MaIN DIFFERENCES
Historic Separation
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development b ;
coronation ichard S '
760 years. %éhflel'lsct h : an continent went sy for
socicny 1ot e_European continent went from ,medieval
Voare on e | ipalssance, Humanism, Reformation, Thirt
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isles, had a rivol:fiosnoafn;h: i::’to:e? o g e ritain, ’On itS’
e e ation, and several
but the ca)\;vt }:\gis }r:teviz-r more than mildly affected. ’Ig'lzza:/i:lift,
v o in ; irred up on the Continent came as gentle
waves slapp g o er shores. British character was more of
an the Channel. That country is still a herediia:y
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the governing law is still the direct descendant from .
w. This is a very great fact.

law has developed by steady tradition in
decisions of the courts, as the Continental legal sys-

iggly onJustinian’s odification and rests now
4rning, said Sir Frederick
ing is scholastic.
rd Chancellor
rshall) Story, and
Dumoulin,

British common

ational code#
1 €nsic in its origin, civilia
heroes, such as Sir Edward\Cok
ke, Lord Mansfield, or Chief Justice

were judges, and AZo, Bartolus, Don

?

This contrast opposes the sources of law: the judge-made
Jaw and the enacted law, with ever-repeated emphasis on the
rerogative, or even monopoly, of the English judges in making
law, statutes in principle being of inferior force, declaratory of
the common law, intended to clarify and simplify the case-law.
Even if the statute is reformatory, derogatory to the common
it is to be construed narrowly as an exception to the great

law,
dominating bulk of the previous decisions persistently forming

the common law. A number of rules for interpreting statutes
insist on the literal sense of the words, and have such quaint
flavor as “contemporaned expositio,” “eiusdem generis doctrine,”
or “rule noscitur a sociis.”

The contrast, thus, extends to construction and application
of the law. It concerns the relationship between law and legal
theory. The traditional conception holds judicial decisions su-
perior to both statutes and doctrine. The training of the lawyers
has been characteristically influenced. English jurists have been
trained by the inns of the court, practically, empirically, in the
autonomous continuity of the profession. Continental lawyers
have been educated at the universities and taught history and
theory. Accordingly, English lawyers have never been interested
in legal history, not even in their own, despite its magnificence
and the abundance of well-preserved historical sources. (A treas-
ure largely not even printed and neglected, while we busied our-
selves reverently with the remainders of the Egyptian papyri,
described by sarcastic Romanists as holes with something illeg-
ible around.) Maitland has bitterly complained about this defect
and thereby also explained the sorry disregard for comparative

law:
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3. Maitland, Collected Papers, 188.
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facts and decisions, and by timidly progressing gen-
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i similar to rules. After seven hundred years, a considerable stock
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ed in court. When, on urgent demand by
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give. Itis a comfort now to exclude any doubt that the use of
this book 1S legitimate, since the last edition has been edited by

Professor Winfield.

since it has not been decid

judge-made American law, in his
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famous definition of law as a pr
tually do.

No civilian will eyer agree with this definition. Law for a
Continental lawyer &xists 1rresi;c:i/\:e)( judges, whether its
source may be construgd—as-di i # man-made, and be old
custormn, judicial decision, or parliamentary ena
is not identical with the code, but it is in being be
is brought, and the judgment will state whethe ot the right
sued upon exists—not whether the court makes this right. It is
the oldest and a permanent idea: the judge| “finds]_the law, and
does not make it. The laws, the rights, the Wuties are the
and guides of the population; they ought to be known to every-
one, and at least be ascertainable to counsel giving advice to

the public.

This divergence would be formidable, indeed, if H
e expression of a dogma, as it is taken so often—
civil law judge were
le believe.

In theoretical language, Mr. Justice Holmes has formulated A’\(—L)r \f/\/(

ent. The law
a lawsuit

olmes’

dictum were th
and not only a paradox of a skeptic, or if a
to read every decision in the statute, as some peop

Equity

The rigidity of the law obtaining in the law courts neces-
sitated the development of equitable remedies in the Chancellor’s
court. A new branch of law developed in the new jurisdiction,
a dualism comparable to the competition of legal principles which
the Roman pretor gradually established at the side of the old
ius civile, or to the practice by which the royal officers in the
Frankish Kingdom corrected the ancient customary law. But
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Other General Contrasts

Among the peculiar rules of statutory construction tradi-’ )
tional in English law, it has been emphasized that an ambiguous
statutory text must be strictly construed under English rules
and not elucidated with the help of drafts, governmental papers,
or parliamentary debates, Continental coyrts do just this, some-
times digging deep into yellowed archives,

Others have contrasted the utilitarian or pragmatic philoso-
phy favored by English lawyers with th® multitude of philo-

sophical systems to which French, German, or Italian writers
have adhered.
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ot in the least different from the methods of a Swiss or Swedish
:ourt~ The new draft of a Commercial Code attempts to accumu-
'late a great mass of specific solutions and to ensure the primacy
: ten law in this area. If monumental American codes were

b of wril 2 o
0 declare their rank superior to judicial decisions,'® statu-

» 0 enly to | )
& ory drafting should finally free itself from the complicated,

g jumsily cautious style intended to overcome judicial hostility

¥ (o statute law.

ies, Private 1y The English rules of statutory interpretation have been

i W ¢ (houghtfully criticized by leading American authors as artificial

¥ exa B .nons and limitations' and as a stultifying technique disguising
& ational and useful judicial activity.** They enjoy so little popu-

larity in this country that their disintegration has been recently

demonstrated.13
There is no difference, again, in the application of American
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Unwritten Law ang Codification
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has incorporated ac ; tatut :

family provision in tjvi?lrs1 ltiggtﬁitmg fand adoption, diev:::k interstate commerce legislation on carriage or in the construc-

women and tortfeasors, 1’935. frustr te orm Acts on mg 4 ; tion of insurance statutes, and the corresponding European prac-

tributing negligence, 1945: ancf ‘ a e.d _contracts, 1943. con. - tices. It should be clear by now that the true intention of a law
’ personal injuries, 1948 't or of a contract may be discovered without any presumptions

" fixed by a national law.
The case for true codification not of the judicial cases but

of the American law has been convincingly made.*

After resolutely abandoning the circuitous style and the
massed cases of traditional Anglo-American statutes, what type
will future American codification prefer? It is not exact that

say, every one of these i ]

sa, acts is a step in the direction of the civi}*
set I.n the contemporary ocean of statutes m :
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making i i
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With our abundance of wri » 1t must be learned > the present statutes leave more discretion to the courts than
and regulations, what becom e“tt‘;ntiaW, enactments, ordinances ; European codes.’®> We have noted the opposition between Ger-
S O e <. ) B
between statutes declaratory of th common law distinctions H 10, See Pound, Common Law and Legislation (1908) 21 Harv. L. Rev.
tory statutes and the subordinat; € common law and deroga. * 383, 385,
™ subordination of enactments to decisions? 11. Frankfurter, Some Reflections on the Reading of Statutes (1947)
€ answer lies i ndi lons? : 47 Col. L. Rev. 527, 541
courts. The it s in the indifference shown by the Ameri 12, Radin, Statutory Interpretation (1330) 43 Harv., L. Rev. 863, 885
e ritish Sales of Goods Act j k €rican 13 Horack, The Disintegration of Statutory Construction (1950) 24 Ind.
codifying” statute, merely lavi IS Xnown as a typical L.J. 335.
giving it a firmer ’e Xpressy y;ng down the common law and 051 2134 Yntema, The Jurisprudence of Codification, in David Dudley Field,
> ion, bu L -264.
Readlng American decisions : ¢ ot touChmg its great body. 15. The creative work of the French and German courts has been men-
ignored, particul » you may find sometimag the statut tioned earlier, For new Swiss achievements see, for instance, Guhl in (1948)
» particularly where it affords an ident; uie 84 Zeitschrift des Bernischen Juristenvereins 524 et seq., note to Federal
never expressly set aside® and, wh entical solution, but Tribunal, 73 Off. Coll. II 140: the federal tribunal continues its work of
as the main di . » when appropnately pleaded d extending the scope of the action against the illegitimate father for recog-
irective, though not as the onl , useé nition of legitimate status on the expense of the ordinary paternity action
The attitude of th ¥ one. for alimony. Identical statutory texts are construed to opposite effect in
€ courts toward the Unifor : France and Belgium, Germany and Switzerland.
m Sales Act is K Frnst Wolff, Chief Justice in the British Zone in Germany, in an article,

Freiheit und Gebundenheit des englischen Richters,” in Festschrift fiir Wil-

8. See Stason, The C
Atthur T. Vanderbitt o0k Lectures: Men ang :
nderbilt (1949) 24 N.Y.UL. Rev. 22?/[(%'5"“.es in the Law— helm XKijesselbach (Hamburg, 1947) 280, recommends, under the present
ideological battles, that the discretion of German courts should be restricted

9. Redin, A Short Wa R
’ Yy with Stat
utes (1942) 56 Harv. L. Rev. 388, 395. s according to the English experiences.
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man i i

mar ﬁr;isi;x;ihvxg'lFten rules and Swiss looseness £

e st me 1oft is exaggerated. The second, aftef Princip

decad 1égal re gaps s‘Flll u.nﬁlled by an excellent 3,1rnost

Much leg I—jljje ocgress is llkeW}se due to the courtg of il

Sountries. © r;fe, the’ﬁeld is open for reciprocal 'bOth th
ed effort to improve legislative techniqje mforma

Stare Decisis

The much advertised di i
has begn greatly reduced. T}ﬁf:r}gr?fc;isiln trhi X
;ecogmzed in the United States a syst(?mO o
reer than the British that he assum hSO
{ modes c?f evaluating previous decision Do
apd a civilian. The Supreme Court of i
highest state courts have conquered fr .
selYes. The special situation of this S
plau.)ed by the existence of many co :
?omlc dgvel‘opment, and the dedica‘aiou
ac;dgﬁ?stltutxonal adjustment rather t

orce of Prece #
sor, GOOdhartdeq

n?uch looser gng
‘ ‘x1stence of th

a British, an Amert oy
e United States and th
dom in overruling the
ountry is commonly el:

han to immutable stand.

But what is i i
method and the ?:er?zﬁcziaégiizf?ce o wee
are greatly impressed with the asse.rt'
in France that a single judicial decisiol
};x:es of equilly construed judgments, a

as a conclusive force of persuasion”’“ isi

- . "8 The L
¢ zzze};:asr;)gr;g:vfeg th'ls prirllcip.ﬂe that “more S}l:;:a:r?esc;lepcrie’me
o the e ot arr(;nng.a jurisprudence, apparently, how ver
e Butbase of oc}‘irme .Of stare decisis, adopted ’from EVer,
Fronch udger & e whole idea reflects a misunderstand?m-
now as well as those in the entire civil i:gv

n the Ameri
Anglo-American wr?tcei:
on sometimes occurring
n is immaterial, while a
Jurisprudence constante
H]

16. See, for instan
(1947) 490- th ce, Guhl, 83 Zeitschrift des Berni :
surface, and thee c%de has introduced but not ir;pl:;n‘SChe" Juristenvereins
1 Coodnan S xgr'iiei‘x“i not been able to fill this eg’;tsd the right in the
(1938) 50 L.Q.R. 40, On the Ammericrnglish, American : )
und Rechtsprechung r;nt}:. American practice, see Llew:;;dn Continental Law
(1933) 33 Col. L. Rev. 199 Hgnﬁ? (1933); Radin, Case La\}a'v :af;aéltldlslenrecht
Stare Decisis ar . 199. On the constitutional are Declsls
Siare Decils ane Consttuional Lo G855) % P B, Aucn. & 11, Bose
Ramos, Interacti 9 Col. L. Rev. 735. On P - Assn. Q. 131; Doug-
Method in Buerto Rico, 1. Stare tog Anlo-Amerionn Taw o the T
1. This formulation by Lambe ndecisis? (1949) 23 T in the Legal
Canada (1930) 39 on by Lambert and Wasserm ulane L. Rev. 345.
many other writersYale LJ. 1, 15, has been reliedasﬁo’flh%ycaég glkfthtOd "
19, Martin, J., in Smi odhart and
» Jo th N
Rob. 302 mith v. Smith, 13 La. )
, 310 (La. 1845). Cf. Note (1933) 7 T4u4]; J:Big)ﬁgdjglr&nge v. Barre, 11

950]
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E upationis
... = One decision may be discarde

as @ string of judgments.

rts, large and rap;
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n of the federal judicie;roy. ’
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urce of law, but only may

nere that decisions are never & SO
and that their own force

customary law to crystallize,
mains solely in their “mérite intrinseque,” not in their form—
imperio, non ratione imperii,” as Gény has expressed
d, if tentative or ill considered,
ise it may exercise exactly as much persuasive power
21 Persuasion, MOIreover, is reinforced by
e and a stable system. The
parable to the remaining
here is more to the
urt of the country
ases open to appeal

ut otherw

the desire to preserve judicial prestig
authority SO carried is entirely com
force of stare decisis in the United States. T
comparison. A decision by the supreme €O
nas the practical effect that a lower court in ¢
does not like to risk reversal by deviating; sometimes, a wanton
rebellion may result in a black mark in the personal record of
a2 censured judge. onally unremovable but
their promotion to higher positions depends on various circum-
stances. A good craftsman tries to make his decision appeal-
proof. And if lower courts in the United States are bound to the
precedents of their highest instance, it may be noted that in
Germany, the Supreme Court has established the rule that any
counsel, attorney or notary, disregarding a decision published in
the quasi-official reports of that court makes himself liable to

One has to look with a mag-

his clients for the consequences.??
nifying glass at the real differences in the American and German

practice, in order to continue this opposition of principles.

In England, it is true, for a free construction of what the
law is, created by statutes and decisions, to use the words of oné
English author, the judges would have to admit that social needs
must be fulfilled by new interpretation. He seemed to believe
that just this was in the making2® Scottish lawyers certainly
feel binding precedent which “crept in unobserved some one hun-
dred fifty years ago” as a “superstitious fetish of ancestor wor-
ship” and want an end to its “suffocating grip.”’®

Judges are traditi

Theory

No writer in this coun
I read in a paper of Sir Fre
rétation et sources en droit privé positif (1919)

try would repeat the dictum I believe
derick Pollock: Thank God, we have

20. Gény, Méthode d'interp

407
e Foreign Standpoint 39; Gut-

.21. Goldschmidt, English Law from th

teridge, Comparative
22. Reichsgericht,
23, Wortley, La théorie des sources i

24, Lord Cooper, Lord Justice Gener
of Sessions, in his important a

Law (1946) 90.

J. W. 1937, 1633 No. 4 (March 2, 1937).

n Etudes en Vhonneur de Gény at 27.
al and Lord President of the Court

ddress, cited supra note 1, at 472, 473.
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no legal theory in England— [VQL
glleorles_ as on the Continent
th:(c))fy ué England and I doul;t
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. Scene, again, is quite different ek P
It is true that the re '
fmd method persists, part
is strongly sensed b,y th

this is better th
an havj
I do not think that Z;ln
strongly that there ig
good judges do not

€re ig*
no

glly fundamental contras
icularly in the ways of the
toms s s e BY. € courts working with su
taratams o o W1 1ana, Scotland, and Quebee, B t
action. elenmty mov:stem world, in a process .of lr;thele?med
poses and means of sletoward an eventual assirnilatlitfual er
problems, similar throuiilotﬁloought ey, the Con?r:xf purl-
ur countries, are debated nersia
ot so

n the views re i
CUrring with;i
otuld fear, however, tie co};-rlln
(; o;y. Fo.rt,unately, nationai
nd creation will always be

judges, an
ch mixed Sy:

;I;rgtuoefs anf (z}r}a of international mon
-5 0 eoretical a .
magnificently different pperception

Basic Concepts
Many rules of English coina

lastic method from the fourte
and bave been petrified. Suc

exiehhave been produced by scho-
. to the seventeenth centu
a rule was once the naive e:c}j

Corporal inj
. jury to .
quisque ex sua cu] a person creates liability. But: Quod

25. Pomponius, D.5017
0. ’

genesi 203, arigi i
a, Pomp, 26 ginally speaking of legacies, Lenel Palin

t like to o
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enturieg Whi:; :

ollocks, Th:

t of Mentaljy
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] Orﬁ.o
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cluded impossibilium 7
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n, the English rule froze prematurely, resting on the alter-
¢ burdening either the plaintiff or the defendant. (In
transition to the modern epoque, where such accidents be-
ent, other considerations may have upheld the old
s typical for many others in the

rinciple.) This phenomenon i
ommon law,

1 dogma; it is only more habitual in ¢
fessional product of long standing.
doctrine in the first century
A promises to B an individual
not knowing that Stichus had just died, and con-
ullg obligatio; no obligation for an impos~
sible feat, whenever the object of the contract did not exist at
the time of contracting. The same rule appears in the Sales
Acts® and in the German Civil Code of 1896, Section 306. Now,
the contract may rightly be deemed to be without content
(inutilis) and the promisor be free because of his excusable error,
or the transaction may be fraudulent (selling the Brooklyn
pridge), or just stupid (selling a magic drink). But in many
cases the seller must be made liable for damages instead of get-
ting rid of the contract as void.
Thus, an awkward or wrong generalization devised by primi-
tive legal art is dragged along until it acquires the dignity of
uncontrovertible truth. This is the greatest disadvantage of a
continuous legal profession. Progress sweeping away such rem-
nants, also eliminates the most unpleasant differences of legal

doctrine.

Even doctrines deeply rooted i
not be fatalistically continued. At a
trasts of systems must not be overra
example.

The seller of a horse, instead of delivering it, retains it in
his own stable. The buyer wants to sue for delivery. He is
allowed to in civil law. The court will adjudge his claim, based
on the obligation of the seller to deliver; the judgment com-
mands the seller he must deliver. Under Anglo-American law,
in an action at law, no such claim is recognzed. Breach of con-
tract leads only to an action for damages. Classical Roman pro-
cedure was similar. The historical reasons for both principles
of “money estimation” have presumably also been the same:
origin from ancient penal action, simplicity of enforcement of

Another example. The Roman

n the judicial machinery must
ny rate, the traditional con-
ted. Consider the following

e

26. British Sale of Goods Act (1893)
§7,1ULA. 4 (1950).

§ 6; American Uniform Sales Act,
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eantfasts between Legal Systems

money claims, and
others. Acknowledging this dif
mind that all the significant con-

correct to proclaim, wi ; o
tract at common la’w\z;ﬂildsrrxr?nelnt authors, that breear;]nce'i hould finally be b i
that at 1cal with tort o & ]t shou nally be borne in
common law there is no obligation f’osrghles F, asts are by no means to be found in the opposition of Anglo-
e d # n and Continental laws. The statutes of the American
d statutes of the European

form, as at civil 1 .
aw—that is, to give or do or omit :America d Continentar ;
d the highly differentiate
of every kind. To

but on

ceteravly to pay damages for nonperformance, f Somethiy ates a0
Wilat : . » 10T 1ot givipgy 3 2ontinent and Latin America embody rules

tions, has Zezftor%an should answer to these biz : » recan just a few notable matters, corf\mon law has accepted a
apparently not said by the late Professor Buckl arrez Constrye! - est-European doctrine that ownership may be transferred by
a horse and ltn!:erested the routine writers, If 4 ar;d, T but consent, forming a group (in which Louisiana especially accen-
horse perish retains ownership and possession fs? 1er promjgeg tuates the transfer of immovables by consent), while the Cen-
es by accident, the obligation of Of 1t, and jf thi tral-European countries, Argentina, and others require delivery
o the seller js 4 of movables for the passing of the title. Likewise, the English
ds with its American following stands with the

gtatute of Frau
French group against
of obligatory contracts.

German and Scandinavian formlessness
But common law and the German-Scan-
rescission of contracts by formless

tedly extingui
guished. This
In Rom . means, he owed th
ground zfthe c'lass1c§1 formula of action foreahorse, 10t money!
a stipulation or a sales contract exppror?mee on th
ress

existence of the obligati
ati .
praestare oportere %heorclo?dl')t?dorfm specifically, the dare fa 4inaviah group recognize
money. is is al ition for awardj : cere inavia
y. This is also the common law erq(i)sng the interegy in g3 declaration, dispensing with those constitutive court decisions
’ € wonderland such as the French group prescribes with judicial power to grant
in Louisiana, without such faculty.

should not exa
ggerate.
the debtor days of grace, or, as

How the two s i
ystems work in practice is no less inst i 3
ructive, 4% Recognition of illegitimate children by the father is a re-

Common law co
urts are not permi
itted to grant s .
e
pecific perfor. W 5 quirement for their legitimation and for certain, or all, alimony
suits in some American states, following the French model, while

others base these childrens’ position with the Germanic systems,

on the blood relationship.

Dowry, once a universal institution,
but in Louisiana and other jurisdictions rat
and has been omitted in the Code of Peru,

draft proposes an extensive regulation.
w doctrine of consideration as a general re-

in England, more f i
’ reely in th .
buyer ma ; e United States. : £
that 15 it there 1 oovery of ten tons of steel bat popemental
damages in mone;s no sho(;tage in steel—will be Sat?s%ngally_.j
i . - & need for specifi ed with
is an ¢ perf ; .
o aeé(c;ﬁt;on, and where such need ?S p;’ggieznce 1nAbusmess
n court will recognize i Ved, an American
effect, though in different procedgure; It practically to the same -~ 1

persists in most codes,
her on the paper only,
although the French

Observant Louisi
" L. lana professors h
istic training has achi s have declared th :
ieved a much : at Roman- i The common la
tool : Superior . ;
lawiﬂar\l)ghél I'EVO.lu!‘,lon of concepts is needed ?zpzily of technical : quirement of contracts is reduced in progressive statutes such
‘ Ue this is undeniable respecting man ngQ-Ameﬁcan as in New York and the English Reform proposal.?> The require-
Y basic concepts ment of a “cause” of obligation in the French law, so influential
s been maintained in the French Reform

of general nature and i
their syst i :
has produced a w ystematic organizati
i ealth of commerei f1zatlon, common law i
no - W cial, marit on | on innumerable codes, ha
tions of inspiring force. By a, give and i:li, i?gt}fpeuahz?d work for the exclusive reason that it has become a ‘“classical
od, again, theory” of French law.? The Louisiana Supreme Court, it is true,

prejudices are elimi
iminated, con
) ’ cepts remo
legal system established. deled and a coherent
the Law Revision Committee upon the Doctrine of Con-
e Law of Contract (1945) 69

27. Buckland
nd, The Nature of Contractual Obligatio Cf. Cheshire and Fifoot, th
n (1947) 8 Cambridge listed by Lloyd, Considera-

29. Report of
sideration (1937).
et seq. New York:

see the New York statutes
tion and the Seal in Rev. 1, at 16, n. 73; and id.

New York (1946) 46 Col. L.
ideration but vetoed

-,

trine of cons

L.J. 247.
28. Franklin, Th i :
(193%) 47 Harv. L e Historic Function of th ;
the Louisianav.Ci;,vi?eé' 1367, 1391; Morrow, An :p éme“can Law Institute at 10 on the bill of 1937 abolishing the doc
ode (1950) Loussiana Law %g;‘:h to the Revision of by Governor Lehman. Cf. the articles collected in (1941) 41 Col. L. Rev.
EW 59, 63, (1949) 23 777-%’76.c
0. Commission de Réforme du Code Civil, 2 Traveaux 196, 197.

Tulane Law Review 478,
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nexations to cities. In addition, legal material has been ingpy,3
from statutes and constitutjonal provisions, as well as casc E
some material from law reviews. 2

.Fmally, the typographical arrangement deserves hju
praise—the text and notes are printed in the same size t e
cases. Too many good casebooks have been ruined bype o :
some of the best material in unreadably small ty ey g
volume is a welcome exception. Pe and b

E: e Laws of Western Civilizationt

Ernst Rabel*
PART II. THE FRENCH CIVIL CODE!

R E:. I. The Code Napoléon

AvLBERT H. CO'I'I‘ON‘ e eve of the French Revolution in 1789, France had

most centralized government of all large countries, but its
] was divided. Voltaire has said that a traveler through Franc.e
3 s {0 change law more often than horses. There were royal ordi-
4 ces, canon law, statutes of big and small counties and towns
e4 the bulk of Roman law tradition. Roman law was so im-
ptant in the Southern provinces that they were called the pays
H droit écrit—regions of written, namely Roman, law. In the
orth sixty “great coutumes,” like that of Paris and Orléans, and
¢ hundred local coutumes (books of usages) obtained. By
- slormy but expert work, the revolutionary assemblies, inspired
v the ideals of the philosophy of rationalism, swept the en-
¢ maze away. Significant was the famous night of August 4,
4980 when in the National Assembly the nobles, the bishops,
¢ representatives of the privileged cities and corporations sol-
smnly declared that they renounced all their rights arising out of
eudal tenure or socage rights in peasant land, a system settled
for conturies. Liberty and equality were not only proclaimed
But the principles were imbued into a rapid sequence of laws
.which you may see cited frequently today with their picturesque
dates of nivdse or ventdse.

When Napoleon became first Consul, on December 15, 1799,

At th

*Assistant Professor of Law, Louisiana State University.

[}

t This is the second in a series of six papers by the author.

* Regearch Associate, University of Michigan. Formerly Professor of Law

8t the University of Berlin, Director of the Kaiser Wilhelm Institute for

Foteign and International Private Law, and judge in international courts.

1. Recommended reading:

Amos and Walton, Introduction to French Law (Oxford, 1935)

Brissaud, A History of French Private Law, translated by E. Howell from

the second French edition, with introduction by Holdsworth and Wig-

more (Boston, 1912)

1 Colln et Capitant, Cours élémentaire du droit civil, refondue par L.
Julliot de la Morandiére (11 ed. 1947)

La vie juridique des peuples (La France, Paris, 1933) (excellent intro-
duction with select bibliography)

Le Code Civil, livre du Centenaire (Paris, 1904)

10 The Continental Legal History Series, The Progress of Continental Law

In the Nineteenth Century, by various authors (Boston, 1918)

(1071
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he at once interested himself in the revision of the law, 73
it and participated in it; out of the one hundred and tw,o :‘
mittee meetings from 1801 to 1804 in which the civi] code '@
deliberated, Bonaparte presided at twenty-seven meetin

i in the acquets and
tv system the wife shares in t
gpuunity Prop;fr?ngythe marital life. The state took over the
| tlnfgthe civil status which has become a great institu-
tion O

Latin countries.

g in the the extreme left
codifiers were great jurists, and Napoleon gave them the certy hut a few rules drove ‘chef gzmglul;r;rir(:: I ((eApril 5 1791)
ty of their hundred years’ task. He told them: we have y: .0 the right- After alaw 0 s !

gitimate children equality with tfhe 1egitime;
: in inheritance—few laws go so far even a
" pnrtlcu(lj?\r/g(ilgd;nziticle 340, outlawed the natural chilfiren
joee e 1d declar;tion: La recherche de la paternité est
g jts ili-fame ity actions are prohibited. Foreigners were treat-
prerdice, paterilzreygenerosity in revolutionary times; yet the Code
Stsicle 8, confined the “civil rights’.’ to French .citizgns,
¥\ rving foreigners even of the right to inherit or to receive gifts.
gpr Ve hole, however, the flaming spirit that had created the
As o N filled the codes, moderated by a clear consciousness
ta of MO8 ds such as they could be understood at the

the romance of the revolution, there is history to be started, ¢}
ern and do not philosophize. He used to ask them: how was'B
once, how is it today, how is it ahead? Is it just, is it usefyi§
short, a realist. From 1801 to 1811, almost the entire field
law was covered by legislation, mainly in the Cinq Codes.

All these codes brought epochal progress to half the
But the civil code has been the center piece and the mg
ground of the various branches of administrative law which
since achieved independent existence.

£ gssured 10 ille

In effect, the prerevolutionary law—Ancien Droit—was 38 :
cally changed and unified by the Intermediate Law of the sti8 the collective nee
period, and finally the Droit Intermédiaire was replaced by'{} me. e, Tati
codes. The codes brought conciliation between the old cout)" Since Emperor J UStml{"m ls) Conﬁlliazo:ogf igﬁeﬁ‘s 113; 22;?;;;?
and the new postulates; they returned consciously to the Frég sslan Code of 1794 could ? ca ei ormouslg e 1o bt
traditions; but they maintained unification of the law for g8 on. The Codes of Napoleon were . iod d of at
persons and for the whole territory, and, in this one law, estgh Measured with the standards of its own pe}flo i)em o g
lished individual freedom, equality of the citizens, and emancipy ¢ half a century afterwards, the civil codveil ta:s (i-en ]du: i
tion of the law from the Church. Law is compromise. The gold palsed with respect to modern thought, somewha lmPl’: Cl’l‘;‘; Zld
én mean was most often observed—which explains that the codl tematic order and elabgrate rules. The language, cr)is i eha
dominate still the law of 1949. Often, not always. utiful, has not had its equal l;lefolfﬁ tc)ir ;ftfézia;i,m te ir}fap fe\;es

A few examples. The feudal elements of the judicial organ] fbes celebrated Frgnch poetfr:; Xu;tﬁan S eal S poapters
zation and legislative systems remained abolished; no privilg g lor :;ct%:r:iiirﬁerni é;}sgigse.lt socrms that at that time legislators

1 to any individual. No property should be tied if A ; :
:’VV;; aflu(;tlv:ed inieiezts, as had been d%n(f in ythe noble familieg Xnew how to write for the. pigasur;i ;fc?:i- ie(zg(l)i. Zﬁztl}f:; s;c:;oeoclts:
hence, @ good part of the restamentary trusts, usual in this ’: 'n::eliszl?ef::llrr:edlfyorrerigin;an. half a century, devoted itself pre-
try, are prohibited. Peasant estates too are not reserved for il ' 2 the codes, although in a dialectic
oldest sqn.. Qreat domains seemed to cause a greater danger j\I : .&‘:p%le}:a:(i)orio:iri’gs;;a?;;ti?xr;ing the exegetic rngethods _by which
the partitioning of small estates. the Digest and the code had been treated in the long file of the
‘Legists.”

" These codes have acquired not only the respect but. also the
"affection of the French people. More than once in this almost
eentury and a half, a discussion has flared up about a totally
oW codification. However, it was never seriously contemplated,
until a2 move was made and not pursued at the occasion of the
¢entenary of the civil code and now after the second world war

Marriage and family law was taken out of the hands of LhS
Catholic Church and made a purely temporal matter (Septembél
3, 1791). Divorce was permitted, Bonaparte being personally
interested. (When the Bourbons came back, divorce was abo ishg
ed in 1816; after a long and bitter fight, in which novels and stagl
participated, divorce was re-introduced by the loi Naquet, 1884
Napoleon insisted that the wife owed obedience to the husbang
and her legal acts needed the latter’s consent. But by the legs
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revis.ic'm came into full swing. To this date, with inny family, and property including inheritance. Family
modifications and amendments, a gigantic patchwork of : liberty had been the cornerstones of the upper classes in
t}}e codes survive and are, today as formerly, an object ."f roperty and were carefully protected by the code as
highest national pride. hird Order, the ordinary citizen of the mid-

The civil code was promulgated in annexed Belgian, Ry, -
and other countries, and thanks to its innate qualities’the 4”.
remained in force in most of them, after Napoleon’s fal] ;
countries have voluntarily adopted it, as it stood, or with f”

p closs: tter of fact, the small farmers still make up more
As o mg of the French population, fifteen millions out of

n 8 thit 1840, and the average farm has not more than
During the nineteenth century the French codes Vigorousiy¥ sy .twro ulrnacres,’ The other part of the bulk of the populatiqn
fluenced the law of the whole world outside of the Anglo-Apd : "cy-f ossionals, craftsmen and workers. Formerly, it was said
can orbit. Even at present, after many events which have .7' A proheman’s dream was to retire in his fifties to a small coqnpry
lyzed the French predominance, the family of laws cente8 ; ncm\d cultivate roses. These hard working people, living
around the French codes still exists, including Belgium, Ne thout much luxury, modest in all respects, do not resemble the
lands, Luxemburg, Italy, Rumania, Spain, Portugal, and af} e heroes of the yellow-bound Parisian novels, although they
the Latin-American countries. Those latter have formed { ;'} art and they get inexpensive but very well prepared meals.
own codes either after the pattern of the Spanish or the Ita]l . r;,e way, an opulent dinner in the province is called a diner
laws, and hence indirectly under French inspiration, or by dif§ ”ocac——it is not the judge who has it. The middle class men
loans from France. Louisiana and, in Canada, Quebec have g d housewives are the types for which French legislation has
longed to the center of this group; at present one speaks of cared all the time. Their property is what has been named in the
interpenetration of French and common law in Louisiana &8 Bnéclaration de droits des hommes inviolable and sacred—with all
of their co-existence in Quebec. ’ BB o boauty of superlatives. Indemnification—carefully regulated
r the exercise of eminent domain such as expropriation for

Only at the end of the nineteenth centur i i
¥, a mighty coff blic use, for railway construction—has been accompanied by

petitor to the French Civil Code has sprung from S P . ;

and highly refined German Civil Code.p Thgre, for t:etir;: Y pmedies in othe_r cases of public encroachments on private prop-
German legal theory which had received a multitude of i'de i orty more conscientiously than elsewhere.

and suggestions from its Western neighbors, at its turn, vast . However, that the code should stand up through the age of
influenced and inspired the French legal literature. ndustrialism, the predominance of shares and bends over land,
3 the overwhelming importance of social problems, has been made
b II. CraracTeR oF FRENCH PRIVATE Law 2 possible by the continuous minute work of the courts and writers.
Also writers! Theorists in continental BEurope have traditionally
" had a role superior by far to the attention given to learned books
and opinions in common law countries, and that they know it
helps to increase their feeling of responsibility.

The modern questions of labor, for instance, were of course
not foreseen in the codes. But the Court of Cassation granted
" damage for arbitrary termination of employment in 1859, thirty
" years before the result was sanctioned by a law. Exemption of
" wages and pensions from attachment or garnishment, enforce-
- ment of specific performance, workmen’s compensation, the en-
tire doctrine of unfair competition were developed by the courts,
to the envy of German observers during the nineteenth century.

The contract of life insurance considered by great jurists, in-

If you consider that the Codes of Napoleon, aside from certaif
laws of brumaire and ventdse memory, are in force, and thafl
courts, ministére public, avocats, avoués and huissiers, seem i
work not very much differently from what they did at the tim8
of Balzac, that greatest novelist, you guess that the outstanding
trait of French legal habits is conservatism, although you will bl
aware of the danger of exaggeration inherent in any such gene al3
ization, and although, undoubtedly, French traditionalism is en
tirely different from the English tenacious perserverance. 3

In fact, when the core of the French codifications, the civil3
code, has been briefly characterized, [—at the centenary of thé
code in 1904, or as it was done in 1933 by my late friend H
Capitant, the finest of all interpreters—] the main topics are persg
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l;'
o state certain characteristic re-

cluding Pothier, as an immoral gamble, was recogn; .
: grllzed . :‘ . P

upervision
nd of bureaucratic s

Conseil d’Etat in 1818.2 The harsh treatment of illegitima¢3¥
ren has been mitigated by a court practice granting the ,

observer may als

ization a .
of old organiz law. For instance, the conseil de fa-

ch
support for herself and the child by an action against the §:the PresiiteFf‘;:lous uncles and aunts gf the olde%- nov;lls_,
in the nature of a tort action. The old practice of the mgqa8 Encluding the appointment of guardians and interdic
1 ture, enforcement by “astreintes” was reestablished, The rs l-ns and spendthrifts, not only on paper he?S
g daring recent judicial innovation used the harmless text , 1unat: arty to a contract wishing to be freed from tlS
;§ ticle 1384 to state liability for inanimated things sueh ag au" igland. bgcause of breach of cont.rac.:t by the other par ty’
biles, directly contradicting the principle of Article 138223 bligation does not grant him rescission by an appropriate

p contract

ue in court, and the court has discretion in admit-
as to S !

1o tution” and according days of grace (Article 1184).
“résolu zf a buyer to ascertain defectiveness of goqu
kDo mn% way %r court order. Resale and cover, as remedies

examination l-y;spectively, are also ordered by the tribunal,
erc(:)rrr?r:ze]:ial law makes important exceptions. An as-

2 be notified by huissier to the

The provision of Article 151 prescribing “actes respecty3 ont Df. debte ?)S -at}::lerzzzltliscte allows other}‘,‘precise and au-

by which parents or grandparents had to be given noticel (Article 1.69 t)" bult): this means judicial proceedings. Not-

marriage, if the bridegroom or the bride, though of full ntic” CO““:“u,mCa 1(1)n, a much bigger role than in this country.

not completed the twenty-fifth year, was modified in 1896, 1 f8, and huissiers, -pf:ywe may state that the civil code deter-
1919 and 1924, until it disappeared in 1933. Article 214 reguls enerally, I think,

i i and judges much more than
iy marital duty of support was amended in 1938 and 1942; ARG gt the mentril;:-ZeOafnlcleigtl:l;:z;slopme;t hg;ve done, in contrast
331 on the legitimation of natural children was modified in {i§ «g e:d'rgnogtlics(;lmemphasis on the commercial life.

1915 and 1924, and later was changed by Vichy legislation i ti and
- ’ f ; L ; iginal reformatory ideas have time
and (with many other Vichy acts) reestablished in 1945, fi At the same time, orlglnrf‘her extraordinary richness of the

ol me from France. ! ¢
y n<:hccr)'nind its vast culture, deep intelligence and clear reason-

itiveness, tact and moderation, have always found
r:?sizin:;t{che legal literature, whether the scholars'were i}é—
o3 of the old school, “arrétistes” of the stylc::, of Labbé, or 1;1 -
systematic workers. The French lawyer disposes gf an abun-
Blant mass of commentaries on the codes, learned and informative
Snotntions of the court decisions, which are almost as app'irer}ct
3 In this country, great systematic treatllses and smaller ext-
ks, dictionaries, encyclopedias, repertories and a never ceasing
pam of monographs—in the average a less techmcally disciplin-
d and profound production than the Qerman was until 1933, bu(;
ERhlghly attractive by clarity and brilliance. Codes, courts an
bwriters participate in the glory of the very old and permanent
ench legal culture.

Enacted laws have followed in many such instances, buf
and hesitatingly. For instance, a law to improve the stqil
illegitimate children was enacted as late as 1912 and has cort®
ably limited the cases admitted to litigation. The nup

amendments to the antiquated family law very lately accele®
their pace. r

Certain problems of marriage and divorce were at last
proached in 1937, when, as the most important moderniza
married women were finally declared capable of contracting wil
third persons without the consent of their husbands. S}
women’s emancipation was started in the United States in 168
and in 1870 an American judge sadly stated that the husba
legal supremacy is gone and the scepter has departed from

So deep rooted is the patriarcal conception of the familyl
France that Pétain shrewdly chose the slogan: Patrie, famill
travail. Similar has been the slowness to change the old-fashion@
character, say, of the rules concerning the subscription of shar®
in creating a business corporation. In 1937 and 1938 a huge flogl
of small decrees was rushed through on the basis of emergeng

powers to modernize the law by many piecemeal reforms whick
have continued since.

Tyl

III. THE PRINCIPLE OF LEGALITY

However sketchy our picture of the French private law may
allowed to remain, it has to hint at a fundamental conception

2. Avis du Congseil d'Etat, Mars 23, 1818, See 1 Hémard, Théorie et P
que des Assurances Terrestres (1924) 430,
3. Cass., Chambres Réunies (Feb. 13, 1930) Dall, Pér. 1930.1.57.
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giving meaning and color to a great deal of

in matters of administration. The French
the principle of legality.

i il &’ heir head, their

: with the Conseil d’Etat at t ,
Bstrative }io?:t;ractice, have been a precious model for the
fure and ¢ This principle of legality has been particular-

d of Cid"iéli:v'the French doctrine and has attracted a wide
Eaounde
K]

d competent

The ten first amendments to the American Constitutior“
ing the famous Bill of Rights have been contemporary anq ¥
ly related to the Déclaration des droits de Vhomme et dy -
en, and both breathe the same spirit. But there has devel}
in the repeated French constitutions a marked difference fpop¥
American basic institutions. If any individual in the ¥
States is requested to obey some law enacted by Congress &3
a state legislature, he may challenge, in an ordinary coyrl
validity of that law by the contention that it illicitly restrich
personal liberty, or his freedom of opinion, or freedol8
religion, and so forth, guaranteed by the constityda
The court examines whether the restriction imp
upon the individual is a reasonable exercise of police powd . i
violates the free sphere guaranteed to the person. SL}:ch' E ttorney general, a.t the cassat'lgn c?uarrtl, h:assethgecr;g:c;
cial review of the acts of legislature is absolutely alien to Frd) duty of bringing to this august trlt unadmaf revision “in
thought. The Conseil d’Etat frankly declared that France instance against t.he law—an ex zior rofityof the parties
not want a “gouvernment des juges,” a government by judg {nterest of the law,” without r.egardlto ‘s fhe countryan ad:
as in America. The revolutionary leaders were keen follo¥ 4 to maintain the pure and u’mform awl 11 over the country
of Montesquieu’s celebrated principle of division of powers; ble institution. The state’s attorneys,ua e eaces and to,
legislative, executive and judicial branches of government pog g to watch continuously all pfenal as we ba hoir o érior i
be sharply separated from each other. Large parts of the doct pvene spontaneously or on instruction yt ¢ blif interest
have survived up to the present time in France. Hence, a“_ ministére public, whenever they thlqk 'thal arglcleedings the
enacted by the French parliament and promulgated by the Prs In question, to save the law. In" cr;mmtionpand who C{omi—
dent of the Republic must be applied by any court without ag gistrate, who is callfed the_ juge d’instruc e the intorest
ing questions. 3 tes the preliminary investigation, has to observ
f the defendant quite as much as that of the state. -
till along this line, only learned lawyers are sitting on the
ch, except the old commercial tribunals and the prud homme;
ind the recent mixed tribunals for rural leases (Law of April 13,
945). The justices of the peace who were only distinguished
tlemen with intimate knowledge of their bqroughs, were sul?-
ted to juristic standards in 1926. Nowhere is a jury called in
vate matters. .
Finally, France wants to entrust justi.ce, the applicatlop (ff
W In substantial regard, merely to collegial courts—the princi-
0 of plurality of judges. A single judge is not believed to en-
$0y the perfect confidence of the people. An emergency law
after the last war allowed such judges, but most have quickly
dluppeared.

The judges, in fact, are sometimes outstanding scholars.

of courts may be attackec‘{ on tbe ground that thc:
A eded its judicial power or jurisdiction. The Cour
it has cxce has been repeated time and agein, is not a court
ot tioq. Py merely to reverse a judgment when it v1ola1ies
Sppesls: it 'ha§n this case, a written law enacted by the parl}a-
flav, that 1? , ary law, not foreign law, which is a narrow in-
F ant cus’I?hme idea is clearly that a decision contrary to such

::)rt:, be declared null. The suit then goes back to a lower
iy ou

}

dgments

In the course of the constitutional revision of 1946, howevs
an important qualification was added. Under Articles 91 throug
93 of the new constitution, the unconstitutionality of a law my
be stated within the time for its promulgation by the news
established Comité Constitutionnel whose thirteen members
cluding the President of the Republic, are not members of
parliament but prevailingly elected by it. Otherwise, the actig
of the legislature remains not-reviewable.

The principle, however, does include control over the ¢z
ecutive branch. As in the United States, all administratig
agencies must strictly confine their activities within the powey
conferred upon them by law. An administrative act exceed 0}
this power is excés de pouwvoir, and a wrong exercise of pow§
is détournement de pouwoir, and is annulled. Not by an ordina
court! The judges, in view of their traditional training, are ng







FRENCH CIVIL CODE 119

118 LOUISIANA LAW REVIEW Vo

E s erman code consider it justly elemen-
jatic tradltlontagigh;o(jsesses a thing in “good faith” has no
gy equity thah'ch the true owner would not have, and there-
of careb:Vinl fault before suit is brought against him.

cannot e shall feel the richer by seeing our research
However, W d by the independent work of so privileged a
terials increase work of revising the Louisiana code, this

e .
) 1’?1:9 f(;lftli}l;e Code Napoléon, is assured of a particularly
relall

inspiration.
us source of i
vantageo .

adulterous with other illegitimate children, are touched in {3
function as Alsatian local law, for the purpose of unificati“
Yet, with their domestic sources of law and of factual informay
these subtle jurists arrive at a great number of solutions new'#
France but not for all other countries. It even so happeng

in deciding the apparently interminable international controvesd
of the time and place when and where a contract by correspopg
ence is completed, all the civil law propositions are defied and i
solution of the Anglo-American common law is accepteq:. i
contract is perfected by the dispatch of the acceptance.?

The common law is not even mentioned at this océasiona
anywhere else so far as I could see, nor are the questions inhergd
in this theory considered in the published volume. Most intere:d
ing, the old problem whether there should be a general part, at§
having been negatived in most recent codes, has this time 3 v
very long disputes found a different answer. The first book™
the German Civil Code is regarded as too heavy, but gene""
rules on persons, property and legal acts will be inserted inf§
separate books. The doctrine of legal acts, a broader notion thi3
contracts, will seemingly be elaborated without using the vaf
German doctrine, but great difficulties are expected to arise.;

If the results will often, perhaps most frequently, resembls
the parallel provisions of other countries, minor differences wilf
be a regular feature, including improvements and local convenieny
ces as well as unnecessary particularism. I cannot suppress the ob
servation that the great task of new codifiers should be alleviai}
ed by really effective comparative research. The clarification of
problems and solutions is speedier and surer, when: the foreig
experiences and achievements are put to use—as materials)
though, not as models. The natural filiation, even not “legally aiv
knowledged,” must be a marriage impediment, irrespective of}
its characterization as a family relationship, has been perceived
by the commission; but a contrary tentative draft and discussiot
could have been spared.® And that a possessor in good fai I
should be liable for all damage suffered by the chattel or land
during his possession, unless he proves that he has not committeds
any fault, is an untenable proposal by the full committee.® Rom3

6. Op. cit. supra note 4, at Vol. I, 424 ff., 653 fr.
7. Id. at Vol. II, 146, Art. 21 (preliminary draft); 220, Art. 18 and 20 (sub-
committee). P
8. It is true that this draft (id. at 429, Art. 20, Par. 6) was intended to
decide a controversy. Cf. id. at 507, 510. 3
9. Id. at 1002, Art. 29, with the justification by Mazeau at 997 that the gen-y
eral theory of liability requires this solution. !
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. i i techno
' i i d inventions of the al
has proclaimed both requisites, cause and consideration a1 We That thgaldxsgfc;\éfsrlzz ?:dustriahzation e e e S;Télc;z
can do without both of them. i [t e
b an

he various countries and led to an?:z:':ilsisu trans-

i tricted modern fields, such as commuth area,of uni-
tion 1 res d industrial property, has enlarged he o The cen-
ortaHion anh' king accustomed to the law merchan .est - onse,
versal 1gga1'£_ " is the private law in theh narrOWd aroris
ter Ofllsolatlomsmof family relations, successions, and, 5 aen_
including the 1aWd torts. To these we had to (?all prxmaryisntiﬁc
ingly’. contracts E?dence of international St“ldl,es' Tbe Sgrtance.
ton. In the TeT g choate, but of the highest 1mp t legis-
investigations are arkable fact to be observed in the recez fully
I—Iowever,etr)lybaeg!;z1 a comparative research l'éasA reifizi 151S;atutes
ation, ev ivil law an m
lPrOduCtiver;tZ%i‘atthseinfﬁgfistyoﬁnmﬁeir choice of subject matters,
show a Ve

. i Case law may
i mmon features in the solutions. counter
and certain co ture. On one hand, we en

Absolute liberty of testators, a dogmia of the
forced heirship, or other forms of restrictions on
longer characteristic of any family of legal systems,

Conclusion

in t
common g roplems 1

wills are pe

Thus, it may be understood that, as I have alw
tained, common law and civil law ar

opposite institutions. After appropriat
carry on comparative research on all
Western legal family with not more st
try—than when he compares closely
infinitely more reward in stimulating results. Certainly, com.
parative common law,® or comparison of Louisiana, French,

Italian, and Spanish laws, is a highly desirable class lecture,
Nevertheless, the former

ays maijp.
€ not compact Mmasses of
e initiation, a scholar mq

eminent memberg of the
rain—though more indug.
related systems and with

- i is pic : :
advocates of such restrictions ag me- easily be 1nglgded in thili P;ver renewed discussion, with mere
thodically imperative, may have learned their lesson by now., { the old familiar topm}sl for a fair or logically preferable rule.
The literature begins to seek the true contrast betwe

en common variants in the searc t stock of ancient human achievements
antiquated historic structures than in There is an almost constan

riage,
i uch as MONOgamous mar
the judicial organization, traditiona] which we cannot afford to rng;;trsents and children, mhe.rxta.lr%ce
ors and lawyers, and methods of fact- common life of spouses E;n ce of the usual contracts, lla}:)lllty
I think, wherever we look, we shall py descendants, binding szelopment' of course, has enriched
easily find innumerable large and small divergencies, yet none for certain torts. MOd.(E{:d emphasis on various points. On 1Ehe
excluding fruitful critical analysis, and, I dare say, none in- this inventory and Shld society, with a growing mass of.vamed
capable of reconciliation, as distinguished from unification, other hand, in advta"tnceand Stan’dardization as well as differen-
. i n . 3 ities.
H.]te.rEStS, eqru?;il'f}?ollft much reference to national Pﬁrgﬁu;?rlggs_
tiation OCC(:,lerman Civil Code was prepa.red, the ol};i a evived at
Since thef3 borrowing rules and institutions, has been
lators, o

i do likewise
i very new code. Amerlcan.courts s
have been strikingly analogous in the majority of cases. And the occats;c;r;n ;)Z‘l jes Zmd e gl leading ?tu:htc;lrs Tis&ited
the methods of reaching these results begin to resemble each . {:}I:;zn%or Lemselves e ommon Comr?aonala;;s\ggle e i
’ i im as far
i Stg}tesy “'Eng'hSheco;rrdtStih:}?z Sls;mof contract between the i‘.:;g
umfomjmt?r,a*m 1<-:1g‘g‘that a rule of general law which has beeIr}IOuse
o or appro ed. to substantially the same eﬁect, in the ouse
dO“ICnY gz ?r)lgr(;: tl';e Supreme Court of the United States is
of Lor

. it has not been
. aking world wherever
. that common law is superior in ascertaining facts and means law of the Eng‘hSh Spe §S legislation.”%

of enforcing court orders, but attributes to the comm . excluded or varied by expre
law” than facts and states that in truth judicial discretion is more favored
in civil law (as also observed above note 15, supra). David notes a series of
differences, and especially that French lawyers look to the law, the English

to decisions, and that in England tradition is stronger than the spirit of the
legal system.

and civil laws less in the
various characteristics of
concepts, habits of legislat
finding and enforcement 32

IV. THE Procress or PrivaTE Law

The subject matter of law-

making has become increasingly
similar. The results in decidi

ng doubtful conflicts of interests

3L See Snellinger, Cause and Consider

32. Graveson, The Frontiers of Com
Legal Problems 1948, 30-46.

33. This trend is visible in the mo:

ation (1934) 8 Tulane L. Rev, 178,
mon Law (London, 1949) Current
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[Vo
.Courts throughout the world mu
gferslen‘:es. The civil codes of the twen
witzerland, Mexico, Ital
N i) ? y7 Gre
Polish Code of Obligations, followeaclev

st learn to use forer
tieth century, orel

All of them discuss the sam i

cond . e social prob i

ban((ii:wtr}l]se fgfe :;iizlagfe and foF divorce,pthe lsxeizsgfe cttgng the
dron e gub;iiré)tectlon.accqrded to illegitimatee hu‘s-
labor contracts, and so forth.a%‘e}rllemte:éhmdivjdual o COHeCChIL
feverywhere for legislative decision, as
orce of offers, contracting by agen‘é i
are extremely numerous, >

nica1. problems comin o -
foF .1nstance, the bingizp
ability of heirs for debltsg
]

It seems to me a most remar
1survey tha‘t may be made in the 1;22}5
Oe;vilsi ﬁghat if recurring problems are

ere i
of diffe r;lgc};et 1sc Or::gre dar.1d more restricted. The doctrine of mj
A into, ¢ er?e in all history to particular situation o
o decmlg.e eral rule by the German Civil Code Ss, ton
chusive prepon sz unlavyful the exercise of a right fo1: thecmm
that s mergho h:;nggmg another person. But who can rove
ity up the et u§ a water well exclusively in ordp o
b oty mUEF r}z}ell. The French literature, however ot
prach farther with 2 theory that no right should be used beyond
Some epeithin 1 .dlc it serves the intended social pur e
Dlamtif prones ths1t ired a right enforceable only wheposes'
P ihePgoves Ciiﬂ Ce sues fqr a socially desirable pun (;Che
mise of & tignt o ode, Art%cle 2, stated that “The malr}l?fseé
oyt bt Sn s no protection in the law.” This could "
any most, e the wiss cqurts have interpreted the provisionme'éltn
i oot sensib esuristralnt. Like the French courts the Welxc};
n extrer purposé Ofc as yvhen a strike or lockout are condict d
ers bave rmons) ruining the other party. The Italian de'
ing jotetas 1 sy I’i?}fl?ssistt}]heepgl-eneril 11-u1e as too much extcecx’ldl:
rcanisn o smerehin t esent alternative for legislators,
. ! ‘ 1p by a purchaser i i
ang(iettl‘c:ili};t;pffosgd in common law. The pﬁsiﬁidlefx?s}:}za;
el vaniety of :1ew§. But the most recent codifications tend
e to redu preference for the legitimate owner to good
m and assimilated losses, or to grant good titgleotcsl

al parts of modern prj
. privat
differently solved, the are:

§ 1050]
; draft of a Commercial C

systemns. Historic merger of persona
during cover

of the United States.
one hand, and adminis
py the husband wi

result of any Comparatiye
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jnnocent acquirer of possession for value. The American

ode accepts the latter solution.

have raged around the marital property
lities of husband and wife
ture on one hand, with the effect of gradually limited
f the husband, was opposed by the feminist propa-
ration of property, victorious in most states
But the systems of community property on
tration of the wife's not-reserved property
th a half-share for the wife in the surplus—
have obtained such a respected place that the
e (Article 148 and following) contains a
jon of community of acquets and profits,
£ course in the Italian Code and the French
rtainly remain in the same camp, al-

though recent privileges of the wife seem not to fit into a bal-

anced system. The Swiss consideration that their middle class

nandicraft and tradesmen needed the capital contribution usually

prought by brides illustrates at the same time the part to be

reserved to the local social requirements.

We are able, indeed, to write a table of the usual legislative
problems and to categorize their usual solutions. Social organi-
zations and moral convictions have become amazingly similar.
Legal technique has still to be freed from local ineptitudes.

Such a study of the recent legislative movements, even a
summary survey, would be greatly helpful for the drafting of a
new Civil Code in Louisiana. Its legislators cannot wait until
comparative research will have accomplished its huge program.
But they, more than any other draftsmen, will be forced and
eager to adjust the law of Louisiana to the needs of our time,
mirrored in the common aspects of the Western laws.

Great controversies

revalence 0
anda for radical sepa

the Swiss solution—
new Venezuelan Cod
very detailed regulat
retained as a matter o
draft. Louisiana will ce

PART V. THE LAW IN THE WORLD

THE ISOLATION OF STATE Laws

w means peace and seeks peace with justice.
es grow in num-
ecome complicated—the task of
hrough hundreds and thou-
dern thinkers on state and society,
devoted to formulat-

and teaching the rules of law, have accumulated an

Law is order; la
As human organizations develop, human activiti
ber and kind, and relationships b
law raises myriads of exigencies. T
sands of years, ancient and mo
and many generations of professional men,

ing, applying,
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echmm '

the life,
EgYPtians’ ot

¢ law could be sensed. The Greek phil-
d so long to speak of law and judges, of
d kritgi, in a general manner and to

enormou
ono s wealth of knowled

e, s :
g peculative theor}’, and t 3 rudimentary Hellenisti
osophers had not waite
Themis and Dike, dikastai an
gevelop the eternal idea of justice.

In a comparable evolution, the present leading European na-
tions have formed national units in states, each having its own
jaw. This natural and healthful development, however, suffered
5 distorted exaggeration just when the industrial and technical
age demanded a new regard for international needs.

In the last hundred years, the lawyers of all countries have
sat in airtight national compartments, always breathing the same
air and highly afraid of a draft from outside. English insularity is
the best known; it has lasted for more than seven hundred years;
it is monumental and proverbial. When Lord Mansfield, one of
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o prospective new civil code is debated and the discussion will
mulate interest throughout the country.

vou live in Baton Rouge, but also in Louisiana, in the United
in the American Hemisphere. We do live in larger com-
han states. For the first time, it is imperative that we

ge our outlook from provincialism to larger horizons, to em-
ndeed, should not have been so

What are in the roughest outlines the international aspects

of the present organization of law?

INTERNATIONAL PuBLIC Law
The civilized states of the earth form a community of states

governed by the rules of customary international law—so far
as they reach. These rules for war and peace have emerged in
the course of milleniums, producing a growing body of rights and
duties of sovereign states against one another. On the fundamental
thesis that agreements must be performed—pacta sunt servanda
—treaties between two states, or multiple treaties, conventions,
or unions have expanded to a considerable volume. Certainly, the

last two wars, pervading and devastating the globe, have shat-
tered in many honest minds the belief in any law of nations.
Skeptics, by their intellectualism, and advocates of unlimited
state sovereignty, by their nationalism, reinforce the influence of
the doubters; the dreamers and utopians are even more harmful

to sober development.

International law is not less necessary when it is more fre-
quently violated. It needs only to be better impregnated upon
the consciousness of the peoples. With all crises and reverses,
we are irresistibly led to a supranational order, which does not
mean a world government. There was a time when the families
or clans fought violently for their independence from king or
state. Management and labor, in the United States, seem united
in the forceful refusal to submit to compulsory arbitration; they
want the right to wage war. But since the United States has
helped create the Pan-American Union, the United Nations, the
Atlantic Pact, and accepted the compulsory jurisdiction of the In-
ternational Court at least in principle, there can be no doubt of
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the final victory of law over force—although we have no illyg;
that its day can be reached easily or quickly.

UNIFICATION?

Public interational law is a true law in £
states, deserving the qualification as internationa
likewise suprastatual those legal rules that by a
states are identical. The modern movement fo
uniform rules originated in the latter part of th
tury, as a reaction against the exaggerated se
ceeded in matters of maritime law, cables, rail
right, negotiable instruments, radio, and air
usually either the territorial scope does not i
the earth, or the regulation comprehends mer

orce among

Sreement amgy
T Internationg}
€ nineteenth cen,

way carriage, copy.
transportation, By
nclude all stateg of
ely segments of the

matter. For copyright two groups exist: the convention of Bemn '

and the Pan-American Convention, which the UNESCO is at.

tempting to merge. The Geneva Conventions on bills and noteg

and on checks of 1930, the C.LF. rules of the Internationa] Law
Assoclation and an international draft for sales of goods have not

had, so far, a chance to be accepted by Great Britain ang the
United States, although eminent “
in their elaboration.

The International Labor Office has worked with extraordj.
nary zeal and has offered numerous proposals for conventions, a
part of which has been carried over into important treaties on
conditions of employment; employment of women and children;
industrial health, safety and welfare; social insurance; and the
protection of emigrants,

The slow satisfaction of the undeniable need for unified law
on certain subjects is understandable. Not only are judges and
attorneys very reluctant to sacrifice their familiar rules but also
national habits, prejudices, and natura] sentiments are hostile to
alien suggestions; and common law mentality refuses to yield
quickly to Continental methods. In the United States, the Con-
stitution makes it difficult, though by no means impossible, to
adhere to international conventions on private law. Occasionally,
when a treaty such as the Brussels Convention on bills of lading,
sanctioning the “Hague Rules,” is styled in American business

2. “Unification of Law,” by the International Institute for the Unification
of Private Law, French and English (Rome, 1948); Demogue, L'unification

internationale du droit privé (Paris, 1927); Schnitzer, De la diversité et de
P'unification du droit (Bale, 1946).
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age, resentment in France and Italy smolders against this
guage,
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Law,” supra note 2, at 301.
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ompanies that ruthlessly exploited their
d countries. There have also been coun-
tal to come in and build up an industry, -
siness. Against such unjust or un-
tors the Habana Charter for an

There have been ¢
ortunities in backwar
viting foreign capi

& ossonable treatment of inves
z International Trade Organization of March 24, 19485 contains the
© neral and vague promises that at present can be reached in

ternational model statute should
ecific rules reconciling the legiti-
try admitting foreigners to use its re-
the well understood interests of the
in the much needed capital, managerial skill
Charter has since intervened,
h an implementation.
It is a striking fact that international trade has es-
tablished an awe-inspiring network of standard forms regulating
the points of characteristic interest’ for every considerable
pranch of trade, according to the special kinds of merchandise
and the typical habits of carriage or financing. The facts of the
transactions, the customary considerations of a seller or buyer,
the local facilities and the personal connections are much more
weighty than nationality and national law. Only when the en-
forcement of the contractual rights is envisaged, there has been
a tendency in the many commercial transactions influenced by
the British models to submit to the English courts, or to arbitra-
tion in London, which implied, in the English conception, appli-
cation of English law. )
Recently a mighty wave of commercial arbitration has run
over the business world, in domestic as well as international com-
merce. In addition to London arbitration, the great arbitration
courts of the International Chamber of Commerce in Paris and
of the American Arbitration Association in New York, as well as
a number of minor commercial arbitration centers have acquired
an immense field of operation. The American method excluding
the courts from any control of the merits of the award prevails
in the world. An award cannot be challenged because of any

1 had suggested that an in

e interests of a coun

Trade.

a Charter for an International Trade Organization, March 24,
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1948 (Washington, 1948) Arts. 11,
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ou today about the consideration of cases

1 want to talk to ¥
of Louisiana, or what goes

after submission to the Supreme Court
on behind the ‘scenes in the Supreme Court, and also about the
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morning, at an opening session of the court.

The hearing of cases in open court continues for two weeks,
and the court then recesses for three weeks in order that the
opinions may be written and the applications for rehearing con-
sidered. For the purpose of writing the opinions of the court,
the cases are allotted in rotation—to the Chief Justice first and
then to each succeeding associate justice in rank according to
length of time he has served on the court. For example, if at the
prior sitting the last case was allotted to the Chief Justice, the
first case argued or submitted would fall to the Senior Associate

Justice, and so on.
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