
Q2 Haward International Latu Journal / Vof. 33 

he claims is also claimed by a neighbor. The probability of feuding in 
such a situation is implicit, but never explicitly stated. Counterbal- 
ancing this potential for feuding is a vety Thai preference for surface 
orderliness and deference to authority. Officials must be consulted. 
Arrogance and refusal to submit to authority apparently are indepen- 
dent factors which may weigh heavily in the decision on the merits 
(section 67, first paragraph). This is anathema to western systems of 
law, but anyone familiar with modern Thai society (and, one is 
tempted to add, human nature) has witnessed it. Perhaps Thai law, 
left to its own devices, would have developed along lines which placed 
more emphasis on outward peace and tranquility in the community 
and submission to authority than on the "correct" solution to a given 
legal problem. 

The diminution of damages as time passes under section 67 seems 
to represent a policy similar to our statute of limitations, but it is 
probably more closely related to our notion of proximate cause. The 
reasoning behind section 70, which is aimed at avoiding over-inclu- 
siveness, seems to be modern legal reasoning. Previous knowledge or 
sn'enter is obviously an important element in sections 66, 69 and 70, 
but its significance in section 67 is lost to the modern lawyer. 

LAW OF THE THREE SEALS, CRIMES AGAINST 
GOVERNMENT BOOK 

[Thai numeral 471. Someone clears land to farm. Tbammasat says 
to go inform the local officials, have (them) go to look at the cleared 
land so (they will) know how much (land was cleared). Have the 
officials write a document and leave it with the person who cleared 
(the land) so they will know that person lives at that house and (the 
land) was newly cleared in that canton in that year. If any person 
surreptitiously clears (land) following only his own wishes (and) does 
not infbrm the officials, whether he is caught (in the act) or someone 
comes to complain, tbammasat says punish (him) six ways. If the king 
forbids you to kill (him), hang the tax which (he) avoided (around his 
neck) for three days to disgrace (him), then fine him quadruple (the 
amount of the tax). 

A person who clears land to farm must notify the appropriate 
authorities. Anyone who clears land to farm without such noti- 
fication commits a crime subject to severe, perhaps capital, 
punishment. 

Multilateral Approaches to Improving the 

Investment Climate of Developing 

Countries: The Cases of ICSID and MIGA 
4 

The 1980s witnessed a substantial decline in the flow of investment 
to less developed countries ("LDCs"). From a peak of $100 billion in 
1981, aggregate net resource flow (long-term) decreased to a low of 
$46 billion in 1987. Similarly, aggregate net transfers (long-term) 
declined from $46 billion to negative $17 billion over the same period. 
(See Table 1.) Gross foreign direct investment ("FDI")' also declined 
during this period from $13 billion in 198 1 to $9.5 billion in 1986, 
although it returned to the 1981 level in 1987. 

These declines reflected the adverse effect of the debt crisis on the 
perceived creditworthiness of LDCs and a sharp drop in investor 
confidence due to macroeconomic instability and recession in many 
countries.* During this period, commercial bank lending suffered an 
even greater decline, falling from $44 billion in 1981 to negative 
$1  billion in 1987 as banks reacted to mounting arrears by moving 
to reduce their overall exposure to LDC debt. Substantial capital flight 
from LDCs, resulting from an erosion of domestic confidence, com- 
pounded the problem. ' 

More recently, however, the level of foreign investment in LM3s 
has rebounded dramatically. Aggregate net resource flows reached 
$65 billion in 1989 with only slightly negative net transfers of 
$1 billion, while FDI grew from $13 billion in 1987 to $22.5 billion 

Project Adviser, Latin America Region, International Bank for Reconstruction and Devel- 
opment (World Bank); J.D.,  LLM.. Georgetown University Law Center; M.B.A.. M.  I.A., 
Columbia University. The opinions expressed in this Article are solely those of the author. 

I. The International Monetary Fund [hereinafter IMFI has defined "foreign direct investment" 
as "investment that is made to acquire a lasting interest in an enterprise operating in an economy 
other than that of the investor, the investor's purpose being to have an effective voice in the 
management of the enterprise." IMF Balance of Payments Manual, 8 408, at 136 (4th ed. 
1977). 

2. The IMP and World Bank attempted to cushion the impact of the deterioration in hnancial 
Bows in the early 1980s through "purchases" or quickdisbuning adjustment loans linked to 
macroeconomic policy reforms. Lacking a strong private sector response, however, these mech- 
anisms provided only partial, shorn-term telief. 

3. An unpublished IMF staff study prepared in 1987 estimated the capital Bight from LDCs 
at approximately $165-200 billion in the period from 1974 to 1985. 
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* in 1989.4 The recent increase in FDI to LDCs suggests that the policy 
reforms and adjustments many LDCs undertook in the early 1980s 
have begun to have an impact, although as much as fifty percent of 
that increase might be a result of the surge in debt-equity swaps. 
Many LDCs apparently realized that to reverse the negative resource 
flow trends of the early 1980s they had to foster a business environment 
more hospitable to FDI from both developed and other developing 
countries. 

Several factors contribute to the establishment of a favorable foreign 
investment climate. These factors include: (I) overall macroeconomic 
stability, including relative consistency in prices, exchange rates, and 
trade policies; (2) a well-developed legal and regulatory framework, 
including favorable tax and labor codes, investment laws, property 
laws, the protection of intellectual property rights, and competition 
policy, as well as relative industrial dereg~lation;~ (3) a sufficient 
infrastructure, including relatively comprehensive transportation, 
power, and telecommunications systems, as well as available housing 
and qualified human capital; and (4) overall political stability. Through 
a combination of economic austerity measures, liberalized foreign 
investment laws, and moves toward greater democracy, a number of 
LDCs have enhanced investor confidence and succeeded in attracting 
higher levels of foreign investment. 

In addition, many LDCs have signed bilateral investment treaties 
("BITs") with capital exporting c~unt r ies .~  BITs traditionally deal with 
such elements as regulation of entry and establishment, national treat- 
ment, monetary transfers, and protection against dispossession. More 
recently, BITs have addressed the settlement of investment disputes, 
and about half specifically mention the World Bank's International 
Centre for Settlement of Investment Disputes ("ICSID").7 Although 
it is difficult to measure the impact of BITs on actual investment 

4. It is difficult to predict what impact the Persian Gulf War will have on these figures, as 
well as on the political risk insurance market, in upcoming ycus. I t  is possible, for example, 
that more investors will reek political risk coverage or that the uncertainty created by the war 
will I d  to a net reduction in FDI, at least in certain p a n s  of the world. 

5. In addition, it is important that the host nation's laws and regulations ate transparent and 
stable, and that contractual commitments are honored, through an independent judiciary if 
necessary. 

6. The first BIT was signed between the Federal Republic of Germany and Pakistan in 1959. 
Athena J. P p p p ,  Rr/nmra on Bilatrral Imatmat T n a t ~ a .  4 lCSlD REV. FILJ 189 (1989). By 
the beginning of 1989, more than 300 BIT6 had been concluded between the world's capital 
exporting countries and roughly 80 LDCs. 

7. Conventbn on the Settlement of lnvestment Disputes between States and Nationals of 
Other States, Mar. 18, 1965, 17 U.S.T. 1270, 575 U.N.T.S. 159 {hereinafter ICSlD Conven- 
tion]. The ICSlD Convention is reproduced at 4 I.L.M. 524 (1965). 

flows, they tend to enhance investor confidence by acting as a deterrent 
to arbitrary host government mea~ures.~ 

This Article will examine the effectiveness of two additional ele- 
ments in overall efforts to increase foreign investment in LDCs: 
(1) dispute settlement; and (2) investment insurance. In particular, 
this Article considers the extent to which a multilateral approach, 
using an international organization such as the World Bank as an 
umbrella, effectively supplements the mechanisms already available. 
Although isolating the impact of discrete factors on an investment 
climate is difficult, this Article attempts to assess the incremental 
impact of two World Bank institutions, ICSID and the Multilateral 
Investment Guarantee Agency ("MIGA").' ICSID has been in place 
for twenty-five years and, therefore, has a track record on which to 
base comparative judgments. By contrast, MIGA did not enter into 
the political risk insurance market until 1988, and therefore an as- 
sessment of its impact must be more prospective. The Article con- 
cludes with a brief assessment of the synergistic potential of the two 
agencies, both separately and jointly, to foster a more attractive in- 
vestment climate in LDCs. 

I. THE EFFECTIVENESS OF ICSID ARBITRATION 

In the early 1960s several initiatives to reduce the political risks 
constraining increased foreign direct investment in LDCs were under 
consideration. These proposals included efforts by the Organization 
for Economic Cooperation and Development ("OECD") to develop a 
multilateral convention for the protection of foreign property as well 
as to propose the development of a multilateral investment insurance 
scheme that would protect investors against expropriation and other 

8. One scholar adds: 
the BIT movement as a whole may be seen as part of an ongoing process to create a new 
international law of foreign investment to respond to the demands of the new global 
economy that has so rapidly emerged within the last few years. Although BITS themselves 
only bind the two countries concerned and are probably not sufficiently widespread to 
constitute customaly international law, the process of study, consultation, discussion, and 
negotiation that has been part of the BIT movement has certainly laid a foundation for the 
creation of an international investment framework that may eventually attract the consensus 
of the nations of the world. 

Jeswald W. Salacuse, BIT by BIT: Tbc Gmwth oj Bilatrral l~vutmrnt Tnatia a d  tbcir Impact on 
Fmign Inwrtnmtr tn Dewloping Countna, 24 INT'L LAW. 655 (1990). 

9. MlGA was created by the Convention Establishing the Mulrilateral lnvestment Guarantee 
Agency, opmuljm r i g ~ t u n  October 11, 1985, 24 I.L.M. 1598 (entered into force April 12, 
1988). {hereinafter MlGA Convention]. 
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risks.'O The OECD abandoned its efforts in 1967. With regard to an 
investment insurance scheme, issues such as risk sharing and subro- 
gation of the insurance agency to the claim of a compensated investor 
emerged as intractable problems, although the MIGA Convention 
created a somewhat similar agency in 1988. 

The remaining proposal, which called for the creation of a center 
for the settlement of investment disputes, was first discussed in 1962. 
It received the formal approval of the World Bank's Executive Direc- 
tors in 1965, when they adopted the ICSID Convention. The Inter- 
national Settlement Centre was empowered to hear disputes on October 
14, 1966, after 20 governments had ratified the proposal. It is worth 
noting that even before the creation of ICSID, the World Bank had 
used its good offices to help settle disputes between member govern- 
ments and foreign investors, including disputes arising out of the 
nationalization of the Anglo-Iranian Oil Company's assets in Iran in 
195 1- 1952 and the Egyptian Government's nationalization of the Suez 
Canal in 1956. Since an  institutional framework for dispute settlement 
in international commercial matters" and for ad hoc arbitrations12 
already existed at the time of ICSID's establishment, this Article 
attempts to assess ICSID's incremental contribution to the fkcility of 
dispute settlement, both at the time of its creation and also in light 
of the subsequent substantial growth in arbitration facilities world- 
wide.l3 The assessment is based not only on the merits of ICSID's 
arbitration capacities, but also on the Centre's success as a deterrent 
to investment disputes, its settlement record (approximately 50% of 
the cases registered with ICSID have settled before going to arbitra- 
tion), and on the degree to which the Centre's awards have been 
enforced following arbitration. 

10. Scr Amn Brochea, T h  @%&new ofth lntmtional Ca&fwSt!tkamt oflruuhnent Disputes. 
in INTBRNATIONAL I N V ~ e N T  DISPUTES: A v o l ~ m c t l  AND SRTT'UMENT at 75 (S. Rubin & 
R. Nelson. cds. 1985). 

11. The existing facilities included the International Chamber of CommercdIntemational 
Court of Ahitration [hereinafter ICC) in Paris, and the American Arbitnuion k i n r i o n  
[hereinafter ' M " 1  in New Y0rk. For a detailed Prsarment of the major international com- 
memid arbitration systems, excluding the ICSID, aec S t m n  J. Stein & Daniel J. W o t m ,  
lntwuional Carlnrrriril Arbitration in th 1 9 8 0 ~  A Cmqwbon of t h  &/Or Arbitrd Sysrar and 
Rub. 38 Bus. La. 1685 (1983). As an indication of the size of these systems, in 1981, 277 
cwr were filed with the ICC. while 130 'inremational" caw were filed with AM. 

12. The most i m p a w t  d hoc mechanism was established under the United Nations 
Commission on Internatid Trade Law (UNCITRAL). G.A. R a .  98, U.N. GAOR. 31st 
Sew., supp. no. 39. at 182, U.N. Doc N 3  1139 (1976). Thc UNCITRAL Rula were published 
in 1976. U.N. Doc. N31117 (1976). - 

13. For a comprehensive survey of rccent trends in international commercial arbitration, see 
Christine kyer-Thieffry & Patrick Thiefry, Nugotioring Smbrart o j  Dirpw~cr P w i r i m  in 
I n t w i d  Emsinen Cmactr: Ramt DnJ@mu in Arbitratron ad 0 t h  P~DCUIU, 45 Bus. hw. 
577 (1990). 
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B .  Objertives and Main Features II 
The purpose of the Centre was "to provide facilities for conciliation 

and arbitration of investment disputes between Contracting States and I 
1 

nationals of other Contracting States in accordance with the provisions I 
of this C~nvention." '~ However, ICSID does not settle disputes di- 
rectly; rather, i t  relies on Conciliation Commissions and Arbitral 
Tribunals empowered by the provisions of the Convention and by the 
Rules adopted pursuant to it." In an effort to balance the interests of 
all parties involved in a dispute settlement procedure and thus to 
"depoliticize" the settlement of investment disputes, Article 27 sus- 
pends the right of Contracting States to exercise diplomatic protection 
of nationals who have consented to an ICSID arbitration hearing. In 
addition, ICSID's governing body is an Administrative Council com- 
prised of one representative from each participating state, with each 
representative entitled to cast one vote on behalf of the state. Because 
of these equitable safeguards, ICSID has been viewed as a more neutral 
body than agencies such as the ICC,I6 which many LDCs believed 
gave undue weight to the preferences and interests of capital-exporting 
countries. 

As of June 30, 1991, there were 106 signatories of the ICSID 
Convention, 95 of whom had deposited instruments of ratification. 
Conspicuously absent at its inception in the mid-1960s were Latin 1 
American countries who chose not to become signatories as a result of 
the Calvo Doctrine.17 Nonetheless, the final draft of the Convention 
was specifically drafted to address, among other things, some of the 
particular concerns of the Latin American delegations and other po- 
tential members. For instance, joining ICSID is purely voluntary, and 

14. ICSID Convention, swpra note 7, am. 1. 
15. Scr INTERNATIONAL CENTRE FOR SET~EMENT OF INVESTMENT DISPUTES, ICSID BASIC 

DOCUMBNTS (1985). 
16. The ICC is represented by national committees in over fifty countries. Its u b i t d  body 

is the Court of Arbitration, whose members are nominated by the different ICC national 
committees and appointed by the ICC Council. Like the ICSID, the Court of Arbitration does 
not engage in arbitration itself; rather, arbitration takes place before separately constituted 
t r ibuds  of arbitrators appointed by the parties or by the Court of Arbitntion. The C o w  of 
Arbitration decides such issues as the confirmation of or challenges to appointed ubitrators, the 
approval of ubitral awards, and the fixing of fees and costs of the arbitration. Dnvid J.Br~nron 
& W. Michael Tupman. Sehjng an Arbitral Forum: A Gwi& to Cart-Effktiw Intmtional Arbi- 
tration, 24 VA. J. INTI.. L. 9 17 (1984). 

17. The Cnlvo Doctrine, named after Argentine jurist Carlos Calm (1824-19061, wns dopted 
by Latin American stater in the 19th century. The doctrine maintained that "aliens arc only 
entitled to those legal rights and privileges enjoyed by nationals, and hence may seek redress 
for grievances only before local authorities and to the extent permitted by local law." Alden F. 
Abbott. Latin America and In tunat id  Arbitration Comentioac Tbr Qnan&v of Non-Ra~~$mtjon, 
17 HARV. INTI.. L.J. 131, 137 (1976). As a result, Latin American states held firmly to the 
position that "disputes involving a Latin state, including arbitrations to which a state is a party 
must be adjudicated in accordance with local law." Id. 
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states that ratify the Convention are not compelled to use ICSID 
arbitration. That obligation can arise only after the Contracting State 
concerned has specifically agreed to submit a particular dispute or class 
of disputes to ICSID arbitration. In other words, the decision of a 
State to consent to ICSID arbitration is a matter within the sole 
discretion of each Contracting State.l8 

In addition, the Convention provides that a Contracting State may 
notify ICSID of any class of disputes that it would not consider 
submitting to its jurisdiction19 and a Contracting State may, as a 
condition of its consent to lCSID arbitration, insist that the parties 
exhaust local remedies first. 20 

Moreover, Article 42 provides for the application of those rules of 
law selected by the parties; in the absence of a choice-of-law clause, 
the law of the Contracting State, supplemented where appropriate by 
international law, will be applied. Finally, although Article 27 spe- 
cifically forbids a Contracting State from providing diplomatic pto- 
tection to one of its nationals in a dispute submitted for arbitration 
under the Convention, this prohibition would lapse if the opposing 
Contracting State failed to comply with the award rendered. 

Despite the inclusion of these provisions in the initial draft of the 
Convention, the Latin American states remained mote hesitant than 
other LDCs ro ratify the Convention. This reluctance may have re- 
flected a desire to wait and see how the Convention's rules would work 
in practice. Nonetheless, Costa Rica, El Salvador, and Paraguay' be- 
came the first Latin American states to sign the Convention in 1981, 
followed in subsequent years by Argentina, Bolivia, Chile, Ecuador, 
and Honduras. This small contingent of Latin American signatories 
indicates the gradual acceptance of ICSID in the Latin American 
region. 

18. lbrahirn F.I. Shihata, Tmumdr a G m m  Drp~liririulrion of I ~ n n n r  Dispum: Tbr Rolu of 
lCSID a d  MIGA, 1 lCSlD REV. FlLJ 1, 4 (1986). 

19. ICSlD Convention, supra note 7, ut. 25(4). To date, only six countries have made use 
of such a provision, and of those, two have later withdrawn their ratifications under A n .  25(4). 
S a  Doc. ICSlD 8 (July 1991). 

20. ICSlD Convention, supra note 7, art. 26. Only Israel has specifically included this clause 
in its ratification agreement (since withdrawn), although vvrd other countries have included 

I 

it in individual agreements. Shihata, supra note 18, at 11. In order to facilitate the use of this 
provision, the ICSlD Secretariat has prepared the following Model Clause which could be used 
in the investment agreement: 

BeforeL [name of investor] institutes an arbitration proceeding in accordance with the 
of this Agreement, [name of investor] must exhaust [dl local remedies] [the 

(following) (Idministrativeljudicial remedies), unless (name of the host state) waives the 
requirement in wtiting]. 

lCSlD Model Clauses, Ch. XVI, at 13, ICSlD Doc. ICSIDI~IR~V. 1 (July 1981). 
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C .  Jurisdiction 

The Centre's jurisdictional reach extends to any disputes between a 
Contracting State (or any constituent subdivision or agency of a Con- 
tracting State designated by that state to the Centre) and a national 
of another Contracting State arising directly out of an investment- 
related agteement, provided both parties have consented in wtiting to 
submit such a dispute to the Centre. The Convention does not define 
the term "investment," however. In practice this omission has enabled 
ICSID tribunals to accept jurisdiction over a wide range of activities, 
including construction contracts, licensing, and concession agree- 
ments, as well as purely manufacturing activities. 2 1  

Although utilization of ICSID began slowly-no cases were arbi- 
trated in its first seven years of existencethe use of ICSID arbitration 
has accelerated in recent years.22 In fact, fifty percent of all cases 
arbitrated by ICSID have been submitted in the last six years. Of  the 
twenty-four arbitration cases brought to ICSID since its inception, 
twelve were settled or discontinued and ten resulted in awards on the 
merits. The remaining two cases resulted in awards based on subse- 
quent annulments of the disputed agreements. 

Consent to jurisdiction can take any form, as long as it is in wtiting. 
In addition to an ICSID clause expressly included in an investment 
agteement, the Centre may obtain jurisdiction over a dispute through 
provisions in certain investment treaties or national codes applicable 
to the disputed agreement. In particular, an ICSID Arbitral Tribunal 
may find it has jurisdiction over a particular dispute when the relevant 
investment treaty between the Contracting State and the investor's 
home state: 

(a) contains an unconditional undertaking to agree, at the inves- 
tots' request, to submit the dispute to ICSID arbitration, regard- 
less of the content of the relevant investment agteement; 

(b) provides for the possibility that investment agreements be- 
tween the investor and the host country include an ICSID clause 
that still falls short of effective consent to ICSID arbitration; or 

(c) merely refers to the possibility that the patties might consent 
to ICSID arbitration or other form of ~ e t t l e m e n t . ~ ~  

2 1. Appendix 2 contains a complete list of arbitration/conciliation cases submitted to  ICSlD 
since its inception, indicating the wide range of its practical jurisdiction. 

22. The initial delay in the use of ICSID's facilities probably was attributable in large part 
to the lag period between the consummation of an investment transaction and the development 
of a dispute arising from that agreement. 

23. GEORGES R. DELAUME, TRANSNATIONM CONTRACTS, APPLICABLE LAW AND SETCLE- 
MENT OF DISPUTES, 14-15 (1990). 
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' 
Other instruments, such as investment promotion legislation, may 
also be appropriate vehicles through which a Contracting State can 
consent to ICSID jurisdiction. 

The interpretation of ICSID arbitration clauses in investment trea- 
ties or codes has been an important issue in several ICSID cases. For 
example, in Southern Pasifi Propwtk (SPP) (Middle Eat )  Limited v. 
Arab Repablic of Egypt,24 SPP entered into a Heads of Agreement with 
the Egyptian Minister of Tourism25 for the creation of two tourist 
complexes, one of which was to be located at the Giza Pyramids. 
Pursuant to a joint venture agreement, the Egyptian Government 
agreed to secure title to the land, while SPP and EGOTH agreed to 
provide engineering, design, drawings, architecture, work, and fi- 
nancing. In December 1979, SPP and EGOTH entered into a "sup- 
plemental agreement" on project-specific matters that included a clause 
calling for arbitration before the ICC in Paris, as well as a provision 
providing that EGOTH's obligations were subject to the approval of 
the Egyptian Government. Following a dispute involving an alleged 
breach of contract, SPP instituted an arbitration proceeding before the 
ICC, and despite Egyptian objections to jurisdiction, was awarded 
$125 million. The Egyptian Government appealed to the Paris Cour 
d'appel, which overturned the award on the grounds that the Tribunal 
did not have personal jurisdiction over Egypt since the Government 
had merely "approved" the contract but was not a "party" to it.26 

Subsequently, SPP sought enforcement in a Dutch court which 
sustained the tribunal's award under the New York Convention on 
the Recognition and Enforcement of Foreign Arbitral  award^.^' While 
Egypt appealed to the Amsterdam Court, SPP sought review with the 
Cour de Cassation in France. The Cour de Cassation confirmed the 
annulment of the ICC award and the Amsterdam Court deferred to 
the French decision. 

Finally, SPP brought the case before ICSID on the grounds that 
Egyptian investment law provided for ICSID arbitration in the event 
of a dispute. The ICSID Tribunal upheld its own jurisdiction over the 
case and Egypt sought annulment of the interim jurisdictional deci- 
sion. However, ICSID did not register Egypt's annulment application 
because annulment is only available for final awards. A challenge, 
therefore, would have to await the ICSID Tribunal's final decision, 

24. ICSID Case No. ARB18413. 
25. The Minister wpr acting on behalf of the Egyptim Government md the Egyptim General 

Organizntion for Tourism and Horels [hereinafter EGOTH]. 
26. The Cour d'pppel cited Sect. 1502 of the French Civil Code as the basis for its ruling. 
27. Convention on the Recognition and Enforcement of Foreign Arbitral Awardr, New York. 

June 10, 1958, New York, 21 U.S.T. 2517, 330 U.N.T.S. 38 [hereinafter New York 
Convention]. 
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I I which is now pending. Regardless of the final outcome, the SPP- 
Egypt case illustrates that ICSID may accept jurisdiction over a par- 
ticular dispute despite the absence of a specific clause in the investment 
agreement conferring such jurisdiction. 

I 

I D. Arbitration 

Similar to most other international commercial arbitration systems, 
ICSID provides for an arbitral tribunal of any uneven number of 
arbitrators; the panels usually consist of three members. Each party, 
in the absence of a contrary agreement, appoints one member, with 

I 
the third, the tribunal president, appointed by agreement of the 

I parties.28 ICSID maintains panels of arbitrators appointed by Contract- 
ing States (up to four each) and the ICSID Chairman (up to ten) who 

I have been recognized for their competence in a particular field-law, 
I 
i commerce, industry or finance.29 If they so choose, parties can also 

select an arbitrator from outside the ~ a n e l . 3 ~  The majority of arbitrators 
must be nationals of States other than the Contracting State party to 
the dispute, although an exception may be made when there is a sole 
arbitrator or where each member of the tribunal has been appointed 
by agreement of the parties.3' Under ICSID rules a tribunal should 
normally be constituted within 120 days of the filing of a claim for 
arbitration. In practice, however, it took an average of eight to nine 
months from the date of registration to constitute the first eleven 
Tribunals. The delays were largely due to the parties' own 
procrastination. 32 

As indicated earlier, the ICSID Convention is flexible with respect 
to choice of law: disputes are to be settled according to the substantive 
law chosen by the parties or, in the absence of such a choice, under 
the law of the Contracting State party to the dispute supplemented 
by appropriate rules of international law. The tribunal, however, can 
decide ex aequo et bono if the parties agree.33 By contrast, under the 
ICC and UNCITRAL rules, unless the parties agree otherwise, the 
tribunal determines the dispositive law to be applied to the merits of 

I the case using the conflict of laws rules the tribunal deems 
I 

I 
appropriate. 34 

i 

28. lCSlD Convention, supra note 7, art. 37. 
29. Unlike UNCITRAL and ICC, ICSID provides for substantive qdikations of arbitrators. 

Sa Branson & Tupman, supra note 16, at 926-27. 
30. ICSID Convention, supra note 7. art. 40(1). 
31. Id. at art. 39. 
32. Branson & Tupman, supra note 16, at 925. 
33. ICSID Convention. supra note 7, art. 42. 
34. Branson & Tupman, supra note 16, at 930. 
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The ICSID Convention itself contains no rules of substantive law 
or rules of conduct, but ICSID's Convention and Arbitration Rules, 
which are probably as extensive as any other set of arbitration rules, 
constitute the [ex arbitri for the tribunal and represent public inter- 
narional procedural law. "The contrast is thus between restraints im- 
posed by international law on national procedures, on the one hand, 
and a procedural system governed entirely by public international law, 
on the other."35 Thus, ICSID arbitration is "delocalized and thereby 
avoids, at least in theory, potential interference from domestic courts. 
This practice has sometimes affected other arbitration mechanisms, 
but under Rule 39(5) the parties can request a juridical authority prior 
to or during the proceedings, to preserve their respective rights, as 
long as the right to request such an authority was included in the 
original agreement. 

A further advantage of ICSID arbitration is its low cost compared 
to other "for profit" private arbitration institutions such as the 
ICSID's fees are a function solely of time spent by the arbitrators 
working on the case, plus  expense^.^' In contrast, ICC fees are com- 
puted, in part, as a function of the amount in dispute. In this sense, 
ICSID arbitrators are often deemed to be providing a public service. 

E. Constraints on the ICSlD System 

Although the finality provisions in Articles 53 and 5 4  of the Con- 
vention put ICSID in better position than other arbitral mechanisms 
to enforce its awards,38 and the Convention provides only a limited 
role for domestic courts in its pr~ceedings ,~~ there have been a small 
number of cases in which domestic courts have misconstrued the 
Convention's provisions and thus hindered the arbitral process. One 
such case was Maritime International Nominees Establishment (MINE) v. 
Republic of Guinea,40 where MINE successfully petitioned the U.S. 
District Court for the District of Columbia in 1978 to compel arbi- 
tration under Section 4 of the Federal Arbitration Act4' and under the 

35. Broches, sups note 10, at 89. 
36. Interestingly, ICC fees accrue primarily to the arbitrators and not directly to the K C .  
37. I G I D  fees for time spent by arbitrators is scaled at 600 SDRs per day. 
38. Both the ICC and UNCITRAL rules rely on the enforcemenr mechanisms of Article V 

of the New York Convention. Article V provides seven different grounds upon which courts can 
re& to enforce arbitral awards. Reliance on these mechanisms, therefore, can result in costly 
litigation. 

39. For example, Article 54 provides for the recognition and enforcement of awards. In 
addition, if the parties so agree, they may have recourse to provisiond measures such as pre- 
award ytachment l G l D  Basic Documents, Rules of P m e d m  for Arbitration Proceedings. 
Rule 39(5). 

40. ICSlD Case No. ARB18414. 
41. 9 U.S.C. 4 (1976). 
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Foreign Sovereign Immunities Act (FSIA).42 Despite the inclusion of 
an ICSID arbitration clause in the agreement, the court granted 
MINE'S motion, ordering arbitration before the AAA. With Guinea 
remaining absent from the proceedings, the arbitral tribunal granted 
MINE an ex parte award of more than $25 million. When MINE 
sought to confirm the award, Guinea appeared for the first time and 
argued lack of subject matter jurisdiction. Despite Guinea's protests, 
the District Court, perhaps frustrated by Guinea's earlier absences, 
confirmed the award, in part, on the ground that by agreeing to ICSID 
arbitration, Guinea had implicitly consented to arbitration in the 
United States; Guinea, therefore, could be subject to A M  arbitration 
in New Y ~ r k . ~ ~  This conclusion indicated a misunderstanding of 
Articles 26  and 6 2  of the ICSID Convention. Nevertheless, when it 
reversed the lower court ruling, the Court of Appeals for the D.C. 
Circuit, rested its decision on the narrow ground that Guinea enjoyed 
immunity from jurisdiction under the FSIA;44 the appellate court did 
not correct the obvious misinterpretation of the Convention's 
provisions. 45 

Furthermore, in a recent breach of contract dispute between a 
Franco-Belgian company and the Republic of Senegal, the Paris Cour 
d'appel refused to enforce an ICSID award on the ground that such 
an adjudication was contrary to the principle of immunity under 
Article 55 and, therefore, against international public policy. This 
decision reflected a confusion of the requirements for the recognition 
of an award under Article 54(2)  of the Convention and the provisions 
for execution of an award under Article 54(3). Immunity under Article 
55 of the Convention arises only when the assets to be used to satisfy 
an award are not related to an economic or commercial activity of the 
State.46 The plaintiff appealed the decision of the Cour d'appel on 

42. 28 U.S.C. 1602-11 (1976). 
43. Sa  Maritime Int'l Nominees Establishment v. The Republic of Guinea, 505 F.Supp. 14 1 

(D.D.C. 198 1) 
44. Martime Int'l Nominees Establishment v. The Republic of Guinea, 693  F.2d 1094 

(D.C.Cir. 1982). cert. h i d ,  464 U.S. 815 (1983). 
45. For a more detailed account of the MINE v. Guinea Case, see George R .  Delaume. 

ICSlD Arbitration and tbe Courts, 77 AM. J .  INT'L L. 784 (1983). 
46. As one scholar has noted: 

En statuant comme elle I'a fait, la Cour d'appel a mkonnu le rkgime d'exception instaurk 
par la Convention de Washington, quanr a la reconnaissance er I'exkution des sentences 
arbittales rendues dans le cadre de cette Convention, qui rend inapplicable le droit commun 
d'arbitrage des Etats contractants sur ces matihres. En I'espCce, la b u r  d'appel de  Paris 
n'avait pas du appliquer I'article 1502 N.C.P.C. Au surplus, la Cour a mkonnu  la nature 
de I'exequatur en le qualihant de mesure d'exkurion. Dans les deux car, la Cour n'a pa 
suivi sa jurisprudence andrieure. 

Aron Brcxhes. J u r i ~ p ~ d n c c  /runpIir; EM a51 Simigd clSm~ir, u - q d .  & liquidation & Ia swihth 
SOABI, 1 REVUE DE L'ARBITRAGE: BULLETIN DU COMlTe FRANCAIS DE L'ARBITRAGE, 164, 169 
(1990). For a briefer rrearment of rhe case, see Emmanuel Gaillard, The Enfmrnnmt o/ ICSlD 
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this ground and the Cour de Cassation reversed the lower court's 
ruling on June 11, 199 

A problem more troublesome than domestic court misunderstanding 
of the ICSID Convention, however, has been the annulment of Tri- 
bunal awards under Article 52 of the Convention. Section 1 provides 
five grounds upon which either party may request the annulment of 
an award: 

(a) that the tribunal was not properly constituted; 
(b) that the tribunal has manifestly exceeded its powers; 
(c) that there was corruption on the part of a member of the 
tribunal; 
(d) that there has been a serious departure from a hndamental 
rule of procedure; or 
(e) that the award has failed to state the reasons on which it is 
based. 48 

The strong language contained in these provisions, such as "manifestly 
exceeded" and "serious departure," suggests that the drafters intended 
Article 52  to be used only in unusual circum~tances.~9 When faced 
with a valid request for annulment, the ICSID Chairman is required 
to appoint an ad hoc committee of three persons, none of whom can 
be a member or a co-national of a member of the original tribunal, to 
consider the request. This consideration does not constitute a review 
on the merits, and thus is not equivalent to an appeal. Annulments 
can be partial or total, but if the award is nullified by the ad hoc 
committee, then under the Convention either party may submit the 
dispute to a new Tribunal. 

In its first sixteen years, ICSID handled nine arbitrations, three of 
which result4 in awards, and none involved a request for annulment. 
The first annulment request occurred in 1981 in Kkkner v. United 
Republic 4 C~meroon.'~ The case involved a joint venture established 
by Klijckner (fifty-one percent) and the Government of Cameroon 
(forty-nine percent) to construct and operate a fertilizer factory in 
Cameroon. Virtually all agreements between the two parties included 
an ICSID arbitration clause. The one exception was a management 

A w d  in Pram: Th DDdcirioa of tbr Pmir Court of A p p l  in tbr SOABl C a u ,  ICSID REV.- 
POREIGN INVESTMENT L.J. 69 (1990). 

47. 1991 Bull. Civ. I .  No. 913 P (not yet published). 
48. ICSlD Convention. mpa note 7 .  art 52(1). 
49. hiark B Fcldrnnn. Tbr A r n ~ l u r r  Pmrdrrg~ and rbr F I ~ I F J  of ICSID Arbrrral Award, 

2 ICSlD REV FlLJ 8). 100-01 (1987) 
50 Klockncr timbh v United Rcpubl~ of Cpmcmn. ICSID CPU NO ARBl8112, r a  alro 

Jm Paulwn, Tbr ICSIO Klorharr r .  Cannuon Awrd: Tbr Dvrru of Parram rr Nor~b-Sou~b 
Econmrc DMlopnvnI Agrannrr, 1 J .  INT'L. ARB. 145 (1984). 
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contract, signed several years after the other agreements that contained 
an ICC arbitration clause. Following a dispute over lack of perfor- 
mance, Klockner sought ICSID arbitration to force the Government 
to pay in accordance with its guarantee. Cameroon counterclaimed for 
its own losses, citing the lack of management performance. Kl&kner 
claimed the management issue was the proper subject of ICC 
arbitration. 

The ICSID tribunal held that it had jurisdiction over all basic 
management obligations of the Contracting State because such obli- 
gations were included in the Basic Agreement setting out the scope 
of the project. Furthermore, the Tribunal held that, in the absence of 
a choice-of-law provision, the law of the Contracting State party 
applied. And, under Cameroon law, since the plant was located in the 
eastern part of Cameroon, French law controlled. Attempting to apply 
French law, the Tribunal held that Klkkner (a) had a duty to disclose 
to its joint venture partner and guarantor certain serious problems 
facing the factory; (b) had breached that duty; and (c) Klkkner's 
breach relieved Cameroon of the obligation of reciprocal performance 
(exceptio non adimpleti contractus)." 

The Klkkner-appointed arbitrator wrote a strong, fifty-three-page 
dissent and, drawing on criticisms contained in that opinion, Klijckner 
applied to ICSID for nullification of the award under Article 52. The 
ad hoc committee formed subsequent to this application annulled the 
award, holdi; ~g that the Tribunal: 

(a) had exceeded its powers by not actually applying French law 
and by deciding, instead, "ex aequo et bono" or by acting as "amiable 
compositeur"; 
(b) had failed to state the reasons for its decision; and 
(c) had breached a hndamental rule of pro~edure. '~ 

Since the entire award was nullified, the parties resubmitted the case 
for de novo arbitration by a second Tribunal. The second Tribunal 
rendered an award'3 which again was challenged by both parties. This 
challenge led to the appointment of a second ad hoc committee to 
review the award. On June 4, 1990, nine years after commencement 
of the first Tribunal proceedings, the committee confirmed the award 
of the second Tribunal. 

5 1. Klikkner v. Canmoon, Docision of rbr Ad Hor Camirrar, nprintrd in 1 ICSlD REV. FlLJ 139 
( 1986). 

52. Id. at 93-1 18. 
53. This award was not publicly known since it could not be published by ICSlD without 

the consent of both parties. (Other entities, howevet, could have published the award). lCSlD 
Basic Documents, Jan. 1985, Art. 48(5). 



116 Haward International Law Journal 1 Vol. 33 

Were this the only case of its kind, its significance would be 
minimal. However, the very next ICSID case, AMCO v. Republic of 
Indoneria, also involved an annulment proceeding and resulted in a 
partial annulment .'4 

The dispute arose over an agreement, which included an ICSID 
arbitration clause, between a U.S. foreign investor (AMCO) and a 
local Indonesian organization linked to the Indonesian Army. The 
agreement related to a joint venture to construct and manage a hotel 
in Jakarta, Indonesia. Indonesian dissatisktion with AMCO's fulfill- 
ment of its obligations under the contract led the Indonesian Army 
to seize the hotel and expel AMCO from its management position. 
AMCO brought the dispute to ICSID. A Tribunal unanimously 
awarded AMCO damages of $3.2 million plus interest, holding that: 
(i) interference with property violated due process and international 
law; and (ii) the license revocation constituted a breach of contract 
under both Indonesian and international law.>' 

An ad hoc committee established at the request of Indonesia par- 
tially annulled the award on the grounds that: (i) the Tribunal had 
manifestly exceeded its powers under Article 52(1Xb) by misapplying 
Indonesian law, construing the AMCO loan as equity and not accept- 
ing a Bank of Indonesia certification of the amount invested as con- 
clusive evidence; and (ii) that, under Article 52 (lxe), the Tribunal 
had failed to state the reasons for the amount of damages awarded. 
Although the Committee did not nullify the entire award, the final 
result resembled that in Kliickner in that a new Tribunal constituted 
on AMCO's request for reconsideration eventually reinstated the full 
award. 

Except for the partial annulment in MINE v. Guinea, however, there 
have been no additional annulment proceedings since AMCO. (See 
Appendix 2) .  Although the ready manner in which a new committee 
of arbitrators may set aside an award rendered by a prior ICSID 
Tribunal can make the resolution of disputes under the ICSID Con- 
vention less final, a Tribunal's mistake of law or fact is not sufficient 
to justify the annulment of an award. Similarly, a party cannot obtain 
an annulment solely on the grounds that the reasons stated in an award 
do  not adequately support its conclusions. Inadequate reasoning may 
conceal, or even disclose, a flagrant error of law but it does not establish 
a manifest excess of power nor a failure to state reasons for an award.s6 

A recent article by Professor Michael Reisman contains a more 
critical analysis of ICSID annulments, as well as a more radical sug- 

54. ,AhKO Asia Corp. v. Republic of Indonesia, lCSID Cue No. ARB18 1/1. Excerpts from 
the award are reprinted in 24 I.L.M. 1022 (1985). 

55. Feldman, rapria note 49, at 94-95. 
56. Id. at 97, 99, and 109. 
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gesrion for reform." Reisman suggests that ad hoc committee mem- 
bers should: 

(a) restrict the grounds for nullification to those explicitly set out 
in Article 52(1); 
(b) use a material violation rather than a technical discrepancy 
approach, although this change might require an amendment to 
Article 52 of the Convention, which would in turn require unan- 
imous agreement by all Contracting States; 
(c) where possible, reconstruct a Tribunal's reasoning; and 
(d) when it appears that an award is a compromise, adopt a more 
flexible approach to the absence-of-reasons ground for 
annulment. 5s 

Professor Reisman also recommends that "second generation" Tribu- 
nals adopt a broad and inclusive concept of res judicata with respect 
to the findings of an ad hoc committee in order to ensure that only 
the "tainted" portion of an award is actually re~iewed.~g 

Although such recommendations are worthy of consideration, they 
may be difficult to implement because of the desired independence 
and diverse composition of ICSID Tribunals and ad hoc committees. 
Moreover, any assessment of ICSID's annulment experience must be 
viewed in a proper perspective. To date, only five ICSID arbitral 
awards have prompted requests for annulment.60 Of the other fout 
proceedings, the first resulted in a total annulment of the challenged 
award, the second and third led to partial annulments, and the  fourth 
proceeding resulted in rejection of the annulment request and an 
upholding of the award in its entirety. It  should be noted that two 
disputes account for four of the five annulment requests and the fifth 
has been amicably settled by the parties since the rendering of the 
partial annulment de~ i s i on .~ '  Thus, overall, the annulment procedure 
has been invoked in respect to only three disputes, two of which have 
been definitively disposed of through a final award or settlement. 

57. W .  Michael Reisman, Thr B r d d w n  o/ rbr Cmrml Mahnbm in ICSID Arbitra;ion, 4 
DUKE L.J. 739 (1989). 

58. Id. at 788-97. 
59. Id. at 798-803. 
60.  See Appendix 2. The most ment  annulment proceeding is, at the time of writing. still 

~ n d i n n .  
61. ?he first and fourth proceedings related to ;he w e  dispute (Klbiknrr v. C~amomn), ac do 

the second proceeding and the one still pending (AMCO v, Ikuirr). In addition, in the dispute 
that gave rise to the third annulment proceeding, MINE v. Gniwru, rvpra note 40 ,  an ad hoc 
committee annulled a damage award of $12.3 million against Guinea while upholding the 
breach of contract finding which resulted in a resubmission proceedings by MINE. The parties 
h n d y  settled their dispute amicably in 1WO. Among the interesting features of that annulment 
decision was its adoption of a narrower view of the annulment procedure than that expressed in 
the first Klbikncr v. Cannm. annulment proceeding. 
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Moreover, since the registration of the first of the above three disputes, 
arbitration proceedings in nine subsequent ICSID cases have resulted 
in awards or amicable settlements without annulment requests, bring- 
ing to eighteen the number of ICSID arbitrations so concluded. 

This record has created confidence in the ICSID system, with seven 
new signatories joining the Convention in fiscal 1991. In terms of 
membership, ICSID has exceeded all other arbitration treaties. In 
addition, the frequency with which ICSID arbitration clauses are 
included in investment laws and treaties as well as in individual 
investment agreements further illustrates ICSID's growing stature 
among investors and host countries. 

It would be unwise, however, to conclude that the confidence in 
ICSID exists depite the annulment procedure. Rather, the procedure 
is an important part of the ICSlD system, which might otherwise be 
called into question if it offered no guarantee against procedural 
injustice. 

Taken as a whole, ICSID's record of dispute resolution is quite 
positive. The use of ICSID clauses has become widespread in BITS, 
national investment laws and codes, and individual agreements. It 
serves both as a "prevention" of disputes and as a vehicle for settle- 

In addition, when ICSID arbitration machinery has been used, 
both investors and host governments have been on the "winning" and 
"losing" sides of awards, occasionally at the same time. A number of 
the disputes have involved "North/North and "SouthlSouth" combi- 
nations rather than the traditional "NorthlSouth" configuration, and 
complaints have been brought by host governments as well as inves- 
tors. Thus, although it is difficult and even unrealistic to measure the 
impact of ICSID based on the level of use of its arbitration machinery, 
the significance of ICSID is increasing, probably because it provides 
both investors and Contracting States with an impartial, low-cost 
repository of dispute resolution expertise. This impact is illustrated 
by the increasing frequency with which investors and host governments 
cite ICSID as their preferred mechanism of dispute resolution. 

62. In 1978 lCSlD also establishedm Mdit iod  Facility to deal with (i) investment disputes 
in which one party is nor a Contracting State or national; (ii) disputes that do not arise dimtly 
out of & investment, provided that at least one parry is a Contracting State or national of such 
state; and (iii) fact-finding proceedings. This facility has not yet been used in actual proceedings 
but is included in some individual agreements, treaties, and investment laws. 
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11. POLITICAL RISK INSURANCE AND THE ROLE OF MIGA 

A.  Background 

The establishment of a multilateral investment insurance scheme 
under the auspices of the World Bank was first proposed in 1948, the 
same year that the U.S. government launched a national investment 
insurance program as part of its effort to rebuild Western Europe.63 
It was another 40 years before the World Bank created the Multilateral 
Investment Guarantee Agency (MIGA), and in the meantime, the 
United States, as well as nearly all major capital-exporting countries, 
developed sophisticated national investment insurance programs. 
These programs were supplemented by the emergence of a private 
political risk insurance market concentrated in the United States and 
the United K i n g d ~ m . ~  By the 1980s national and private risk insur- 
ance programs had outpaced the World Bank's initial low-key at- 
tempts, and raised doubts about the utility of an "additional" organ- 
ization like MIGA. 

This section of the Article will examine the origins and experiences 
of the national investment insurance programs, with a focus on the 
U.S. Overseas Private Investment Corporation (OPIC), Germany's 
Treuarbeit, and the Japanese Export Insurance Division, Ministry of 
International Trade and Industry (EIDIMITI). Together, these orga- 
nizations represent over eighty percent of all outstanding national 
insurance ~overage.~' The Article will also review the growth of the 
private risk programs and their ability to complement national pro- 
grams, and assess MIGA's potential advantages within this framework 
and its possible future share of the political risk insurance market. 

impact on the investment climate in LDCs, its early operational 
results, and its potential synergistic relationship with ICSID. 

Finally, the Article will analyze MIGA's strengths and weaknesses, its ))  

63. For an exhaustive treatment of the origins and operations of MIGA, see SHIHATA, MIGA 
AND FOREIGN INVESTMENT- RIGI INS, OPERATIONS, POLICIES AND BASIC   CUM EN^^ OP 
THE MULTILATERAL INVESTMENT GUARANTEE AGENCY (MIGA) (1988). 

64. During the 1960s a group of Arab states drafted the only regional political risk insurance 
scheme, the Arab lnvestment Guarantee Corporation. Sa lbrahim F.I. Shihata. Arab I m t m r  
Gnararta Cmporation--A Regional lnuu~nrrnt Cmporation, 6 J .  WORLD TRADE L. I85 (1972). 

65. Sa Appendix 3 for a summary ofthe relative size of the national insurance programs that 
are members of The International Union of Credit and Investment Insurers (the Berne Union). 
The Berne Union, which includes virtually a11 major programs, is an asmiation of public export- 
credit and investment insurers which facilitates the cxchange of information among its members. 
The countries in the.Berne Union include all members of the Development Assistance Committee 
of the OECD, as  well as Korea and Indta. 
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B . National lnsrrrance Program 

Appendix 3 summarizes the stock of investment in LDCs insured 
by Berne Union members from January 1987 to December 1989 and 
the annual increments in those stocks.66 The Berne Union covers close 
to $17 billion in investments. The largest insurer is Japan which 
covers $7.8 billion in investment (46% of the total), followed by the 
United States, which covers $4.3 billion (26%), and Germany, which 
covers $2.0 billion (12%). Although it is difficult to measure levels 
of coverage, rough estimates suggest that only about 10% of foreign 
investment in LDCs enjoys investment insurance.67 In fact, studies 
based on interviews with investors reveal that only a minority consider 
insurance essential to proceed with a project.68 

- _/------- 

/-- 

/ -- C.  Comparing National Program 
, 

,' As indicated in Appendix 4, the three largest national political risk 
1 insurance programs share many commoniitures but dllfer rn s~gnr? 

ways. The inherent limitations of these programs, as well as 
restrictions imposed by their sponsoring governments, have fostered 
the growth of a private insurance sector and have left a role for MIGA 
to play. 

1. Eligible Investors 

I All national programs require that the investor have some relation- 
ship with the sponsoring country. OPIC has imposed the most restric- 

1 tive conditions. It requires that U.S. citizens or corporations be the 
beneficial owners of a substantial share of "domestic" corporations, and 
that ninety-five percent of "foreign" corporations, defined as those 
incorporated or having principal offices outside the United Stares, be 

6b. Due to statistical variations between countries, exchange rate fluctuations, and definitional 
differences concerning investment, one should analyze the data with caution. 

67. The data for 1989 reflects the low level of coverage: as indicated in Appendix 3, notional 
insurance programs accepted $2.2 billion in investments for coverage, while, as noted in 
Appendix 1, estimates indicate that FDI totaled $22 billion. Other surveys have indicated 
similar results. Sa, e.g.. Jiirgen Voss, Tbr Multiiatrral l m u t m t  Guaranta Agncy and its 
Relatiombip to tbr N a t i o d  I m t m t  Imurance S c h ,  (June 1983) [available from MIGA]. 

68. Results of a U S .  study summarized in Study of a Joint Afi~ca, Cm'bbrrn, PM&/EEC 
Inwtmcnt Imuranrt and Guaranra Sysrm, (January 19881, an internal report sponsored by the 
Berne Union and the European Corrqnunity ("Berne Union Study"). According to the study, 
fewer than 25% of U.S. investors believed that political risk insurance coverage made a difference 
in theii'decision to invest. The investors' responses. however, varied widely by host country and 
type of project. They generally perceived natural resources and energy projects to be riskiest. 
Moreover, such studies do not take account of changes in potential investment arising from the 
emergence of market economies in Eastern Europe. 
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owned by U.S. nationals.69 The German program (Treuarbeit) includes 
a German-domicile requirement. As a result, an investment by a U.S. 
subsidiary of a German company may not be eligible for coverage 
under either the U.S. or German programs. Similarly, Japanese com- 
panies incorporated in the United States are not eligible for Japanese 
coverage and U.S. companies thar have been acquired by Japanese 
buyers are no longer eligible for OPIC coverage. 

2. Eligible Investments 

All three programs provide coverage for equity investments that 
can take the form of cash or machinery and equipment for "new" 
projects. "New" projects include the expansion, modernization or 
restructuring of existing enterprises. Moreover, all three programs 
provide coverage for debt-equity swaps, insuring the resulting equity 
of the converted debt. OPIC covers a wide variety of investments, 
including leases, licensing, and technical assistance agreements. 
Treuarbeit, however, restricts its coverage to equity and shareholder 
loans. EID/MITI is unusual in permitting coverage for loans to projects 
in LDCs to exploit raw materials that Japan would import under long- 
term supply arrangements, although OPIC offers similar coverage in 
a broader perspective. 

Unlike the other two major coverage programs, OPIC specifies a 
large number of additional investment criteria that it will consider 
when deciding whether to extend coverage.70 These factors include 
environmental impact, balance of payments and employment effects 
in the United States, and the size of the enterprise. OPIC's coverage 
also tends to emphasize small businesses as a priority target group. 
Because potential investors may never request OPIC coverage, it is 
difficult to estimate the restrictive effect of these statutory constraints. 
It is almost certain, however, that the limitations have restricted the 
scope of OPIC's coverage, especially in import-sensitive industries such 
as textiles, footwear, citrus, and autos. 

3. Eligible Host Countries 

EID/MITI and Treuarbeit require no specific eligibility rests other 
than requiring thar the host country approve the project. For Treuar- 

6 9  Overseas Private Investment Corporation Act of 1969, 22 U.S.C. 88 2191-99 (1970). 
Administration of the guaranty program was officially transferred to OPIC from the Agency for 
International Development (AID) on January 19, 197 1 by Exec. Order No. 11,579, 3 C.F.R. 
536 (197 1-1975). npintrdin 22 U.S.C. 8 2191 (1988). For a compkte discussion of the 
and background of the OPIC Program, see Steven Franmin and Gerald T. West, Tbe 
Private Inwtnent Corpmrrtion A-ts Act o/ 1978: A Rufir))111tion of tbe Dn*lopmcntal Role of 
lrrvortnent I~lurance, 14 TEX. INT'L L.J. 1 (1979). 

70. 22 U.S.C. 8 2191. 
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beit, the host country must also offer adeqrute legal protection, such 
as the availability of a BIT. OPIC, however, also requires that countries 
observe human rights and internationally-mognired workers' rights, 
and generally supports only "friendly" LDCs that have a per capita 
income below $3,881." Compared to the administrative restrictions 
on eligible investments noted earlier, these host country restraints have 
had a negligible impact on the demand for coverage. 

4. Scope of Risks Covered 

&ipically, national insurance programs ~rovide coverage for t h m  
major political risks: expropriation, war and revolution, and currency 

roviding insurance against expropriation was orig- 
important function. Iranian claims in the culy 

1980s, however, have been virtually the only recent expropriation 
claims. Moreover, instead of outright nationalization problems, the 
more recent expropriation claims concern "creeping expropriation," 
that is, expropriation through a series of acts that could be considered 
illegal, but which, when taken separately, look like benign adminis- 
trative decisions or measures adopted for health, safety, or welfare 
reasons rather than for purposes of confi~cation.~~ 

Until recently a fourth category of risk insurance, covering breach 
of contract, was not available except as a special subset of expropriation 
coverage or in other limited circumstances. In the p t  ynr ,  however, 
EIDIMITI has signalled its willingness to enter this field of coverage, 
perhaps encouraged by the creation of MIGA. The Japanese program 
now coven loss caused by a breach of a contractual obligation of a 
host government where one of the following events have occurred: 
(a) incapability of continuation of business; (b) bankruptcy or similar 
causes; (c) suspension of transactions by banks or other similar causes; 
or (d) suspension of business operations for over six months." The 

7 1. 22 U.S.C. % 2191A. Since 1987, OPIC hna suspended its pmgnuns in the Centrnl African 
Republic, Chik, China, Nicnmgua, Pmguay, and Romania becaw of human or workers' tights 
violations OVERSEAS PRIVATE INVESTMENT CORWMTION 1989 REPORT, at 13-14. A number 
of these suspensions, however, are currently under micar becPw of recent pol i t id  changes. 

72. For details, see Appendu 4. 
7:. kcording m one schoh, this trend a p ~  attributable to at least three fsrton. Pint. 

the majority of LDC governments compete with each other to attract foreign investment and 
ue ~luc tan t  to undertnke actions that would cause concern h u t  the foreign investment climate 
in their countries. Second, LDC governments have learned that they can use mensum less drastic 
thnn w prop ria ti on to accomplish their political or economic objectives. Outright nationalization 
con hurt a country's standing in the intemntional financial system and mnke it less attractive as 
an investment target. Third, international investors tend to form more w i e d  and complex kinds 
of c o o p t i v e  rel~rionships with h a t  governments and nationals thnn were common in previous 
e m .  Roben B. ShPnks, lwwing 1nw;nn;andLMm Agaim; Cwnary lmwwwtibiliiy, Eexpopirrria, 
and Poliricd Violmc, 9 HASTINGS INT'L & COMP. L. REV. 417, 424-25 (1986). 

74. Prom an intend Berne Union study of b m h  of contract cwernge. 
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success of this coverage with private insurers is uncertain, given the 
difficulty in distinguishing commercial from political risk and the 
need to exhaust local remedies first. 

5. Amount and Duration of Insurance 

Sponsoring governments have imposed a variety of restrictions on 
their national investment insurance programs. The three major pro- 
grams, for example, almost invariably limit coverage to a maximum 
of ninety percent of the total investment, although Treuarbeit can 
cover up to ninety-five percent in certain  circumstance^.^^ OPIC  and, 
to a lesser extent, EDYMITI also face country and project limits, 
thereby enhancing the attractiveness of coinsurance and rein~urance. '~ 
However, a recent comprehensive study of all the European national 
insurance programs concluded that, despite the lack of exposure con- 
straints and attractive premium rates, demand fell far short of "capac- 
ity" in some countries.77 The low level of demand may reflect both 
the lack of publicity of the European programs, as well as a genuine 
lack of demand for their products. With respect to duration, all 
programs offer long-term coverage in the fifteen-to-twenty-year range. 
Except for OPIC, nearly all national programs tend to concentrate 
their investment coverage in key countries or regions where they have 
special relationships or interests. For example, in Fiscal Year 1989, 
Asia accounted for eighty-two percent of EID/MITI1s program, while 
as of March 3 1, 1990 Indonesia accounted for thirty percent. 78 

6. Cost of Insurance 

There is a wide disparity in the premium rates offered by the 
national programs. Not surprisingly, OPIC charges the highest rates- 
about 1.5% for all three major risks, including standby c o v e r a g e  
because it is required to be self-sustaining. Most other national pro- 
grams receive government subsidies and, as a result, offer lower rates. 
Treuarbeit's program, for example, offers the package of three risks at 
O.5%, while EID/MITI1s package ranges from 0.55% to 1.75%, 
depending upon the host country. Nevertheless, despite its higher 
rates and other legal constraints, OPIC continues to do a substantial 

75. Appendix 4 describes the various exposure limits placed on the three major national 
PrnRnUn.5. - - 

76. OPIC commonly offers. for example. insurance commitments qud to 270% of the 
original investment, of which 90% represents the investment itself and 180% is a "standby" 
commitment to cover earnings or interest as accrued. Sa OPIC INVESTMENT INSURANCE 
HAnoeoor 

77. Sa Berne Union Study, note 68, at 34. 
78. Unpublished EIDIMITI data. 
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amount of underwriting, and accepted $683 million in new invest- 
ments for coverage in 1989. This reflects OPIC's "global" orientation 
and the flexibility with which it defines eligible investments. 

7. Indemnification and Recoveries 

All of the major national insurance programs spell out the basis 
upon which they will compensate investors and provide for the sub- 
rogation of the rights of the insurer with respect to the host country. 
OPIC, with by far the longest experience in the field, had settled 238 
claims involving some $478 million by September 30, 1990, includ- 
ing approximately $107 million in Chilean claims inherited from AID 
during the Allende regime. Of that total, $322 million represented 
cash payments by OPIC, $142 million represented host government 
obligations to investors guaranteed by OPIC, and $14 million reflected 
OPIC's indemnification of two investors against loss. OPIC has denied 
only twenty-two claims, and of these, only seven have gone to arbi- 
tration.'9 OPIC's record is commendable given the large size of the 
organization's portfolio, $4.4 billion under cover at the end of 1989, 
and the fact that its largest claims concerned coverage on investments 
in Chile for which OPIC was not directly responsible." 

OPIC's enviable claims record can be traced to two primary factors: 
(a) the full-faith-and-credit backing of the U. S. government; and 
(b) OPIC's salvage abilities, whereby it can arrange "three-way settle- 
ments with investors and host governments, by guaranteeing host 
government obligations, by pursuing subrogated rights against the 
government, and, . . . by disposing of locally blocked c~rrency."~' 
Although OPIC has never had to resort to international arbitration 
under a subrogation arrangement, the availability of this option prob- 
ably has encouraged the early resolution of disputes. Such subrogation 
arrangements are contained in special procedural agreements between 
OPIC and the host country. For example, despite Latin America's 
historical hostility to legal arrangements that deprive the host coun- 
try's judicial system of jurisdiction, in the 1980s OPIC concluded a 
large number of such agreements with Latin American countries, 
including Chile, Ecuador, Uruguay, Bolivia, Argentina, and Vene- 

79. OPIC Press Release, Insurance C L i m  Exp"ti~e to Date: OPIC and It1 Prodau~or Agnry, 
Sept. 30, 1990. i 

80. Those results prompted Congress to-consider gradunlly privatizing OPIC to ensure that 
it would not h o m e ;  liability to the taxpayer. C o n g i s  event&ly shelved this proposal in the 
late 1970s b & a w  it became clear that the private insurance sector was unwilling to assume 
risks on the same terms and conditions that OPIC o f f e d .  Moreover, OPIC was generating a 
positive cash flow, thereby proving itself capable of managing an efkt ive  program of political 
risk insurance without direct government support. 

81. SHANKS, Iwpa note 73. at 430. 
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zuela. Over time, such agreements have included more narrowly 
drafted subrogation clauses to improve their acceptability to host 
governments. Recently, under a special agreement between OPIC and 
Venezuela, submission to a tribunal was made "subject to the principle 
of prior exhaustion of appeals and administrative and judicial remedies 
available in Venezuela. "8z 

D. Private Political Risk Insurance Market 

The U.S. private sector's entry into the modern political risk in- 
surance market dates from the early 1970s when Congress ordered the 
privatization of OPIC's underwriting activity so that the organization 
would eventually confine itself to a reinsurance role. Congress deemed 
the e~periment ,~ '  which lasted until 1978, a failure and concluded 
that the commercial rather than developmental orientation of the 
program undermined some of OPIC's basic objectives. Congress still 
hoped, however, that the private sector would provide reinsurance for 
OPIC's underwriting activity in order to spread risks. 

Despite what the U.S. government perceived as the mixed initial 
record of the private insurance sector, the private market has continued 
to erow. According to some estimates it amounts to approximately 
$200-350 million in annual premiums," concentrated largely in the k 
United States and the United K i n g d ~ r n . ~ ~  In addition, because private 
insurers apply only business judgment<, these organizations have much 
greater freedom than national programs to choose what they will cover, 
particularly with respect to eligible investors and countries. Nonethe- 
less, the private market offers a broad range of insurance coverage. It 
concentrates on c o o  expropri- 
ation, and nationalization. It also protects, to a limited extent, against 
currency inconvertib~l~ty and political violence, primarily underwrit- 
ing physical damage to mobile assets. Political violence insurance, \h -, 
hoievef-&ar between the world's major powers or between Y 1/ . - 
the country of the investor and the host country. / /  

82. Investment Incentive Agreement Between the Government of the United States of 
America and the Government of Venezuela, June 22, 1990, U.S.-Venez., Temp. State Dept. 
No. 90-184, art. 6(b). 

83. The program included the formation of the Overseac Investment Insurance Group (OIIG) 
in 1975, which consisted of Lloyds of London, seven private U.S. insurance companies and 
OPIC. 

84.  The major participants in this market include Lloyds of London, American International 
Group (AlG). Citicorp lnternational Trade Indemnity (CITI), Profcssiond Indemnity Association 
(PIA, New York), Pan Financial (London and New York), Chubb Group (New Jeney). and 
Poole d'Assurance des Risques Internationau et Speciaux (P.A.R.I.S.). In 1990, ManufPcturers 
Hanover Trust established a Bermuda-based operation. 

85. Accurate data are not available because of "moral hazard." whereby insured parties would 

b 
lose their coverage the moment they disclosed its existence. 
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Private insurers, however, ope- under certain practical con- 
' 

straints. First, the private market only offers terms between one to 
three years. Although private insurance policies can be rolled over, 
the rollover does not happen automatically. This results in a partial 
reduction, but not complete elimination of the private market's ability 
to reinsure national programs. Second, private market fees are sub- 
stantially higher than those of national programs. In some cases these 
charges can be as much as seven percent for coverage of high-risk 
countw and project investments. Despite the high rates, the fact that 
the private insurance m a i ~ e t  continues to flourish suggests that there 
are a number of investors who fall outside the eligibility criteria of 
their national programs. ~ o r z v e r ,  private insurers have been crative 
in developing highly specialized "manuscript" coverage which pmtKts 
against unusual risks such as changes in the government policy in the 
investor'; home country. Finally, the private market has traditionally 
covered trade as well as investment insurance activities. 

Underwriting limits for private firms range from Chubb's $5 million 
ceiling to Lloyds maximum of $200-250 million per risk. Private 
underwriting limits can thus compPre favorably with those offered by 
either OPIC ($100 million) or MIGA ($50 million per project). 
However, there should be scope for reinsurance involving national or 
multinational programs. 

There is no publicly-available information on the claims record of 
the private insurance market. Its commercial orientation and the fact 
that its rate levels and differentiation are better than most national 
programs, particularly some of those in Europe that have not been 
self-financing, however, indicate that it is profitable. 

E .  MIGA's Role and Main Featurn 

1. Origin 

Although the international community, including the World Bank, 
actively considered the notion of a multilateral investment insurance 
agency in the late 1960s, no such agency materialized until twenty 
years later. In the intervening period, other devices to improve the 
investment climate in LDCs were launched. The International Finance 
Corporation (IEC), a member of the World Bank Group specializing 
in the promotion and financing of the private sector, gradually ex- 
panded. In addition, the World Bank created ICSID. Corporations 
and governments also created national and private investment insur- 
ance programs Thus, in the twenty years during which commentators 
and policymakers debated the merits of a MIGA-type agency, separate 
inscltutions evolved that tilled, at least partially, many of the needs 
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that such an agency would have met. In fact, the delay had less to do 
with arguments over the need for an effective multilateral insurance 
agency than with reconciling the widely divergent views of developed 
and developing countries as to how such an agency would function.& 

MIGA came into existence on April 12, 1988 with ratifications by 
the United States and the United Kingd~rn .~ '  The Convention estab- 
lished a juridical personality for MIGA separate and independent from 
that of the World Bank. One of MIGA's basic objectives is 

to enhance the flow to developing countries of capital and tech- 
nology for productive purposes under conditions consistent with 
their development needs, policies, and objectives, on the basis of 
fair and stable standards for the treatment of foreign investment 
. . . Cbyl complementing national and regional investment guar- 
antee programs and private insurers of non-commercial risk.88 

Thus, the Convention designed MIGA to facilitate investment Bows 
by complementing existing institutional arrangements. Any assessment 
of its effec~iveness, therefore, must examine MIGA's "gap-filling " 
potential and the extent to which it can prompt existing institutions 
to be more active. 

2. Ownership and Voting Arrangements 

One of the innovative features of the MIGA Convention was the 
unusual, at least for the World Bank Group, arrangements it provided 
for voting rights. Under the terms of the Convention, both home and 
host countries would receive equal voting power when all members of 
the World Bank became members of MIGA.89 During the first three 
years of MIGA's existence, each category of countries was entitled to 
additional votes to maintain a minimum forty percent of the total 
voting power. All decisions of the Board of Directors were to be taken 
by special majority (two-thirds of the total votes representing not less 

86. For a detailed tmtment of the negotiations that led up to the establishment of MIGA. 
see Shihata, mpa note 63, at 31-99. 

87. The MIGA Convention required, before enactment, that at least five signatories from 
Category One (developed countries) and at 1-t fifteen from Category Two (developing countries) 
ratify the Convention. In addirion, these signatories together had to account for at least one- 
third of MIGA's authorized capital. MIGA Convention. mpo note 9, art. 61(b). 

88. Id., Preamble. 
89. As of April 1991, 100 states had signed the Convention (17 from Category One and 83  

from Category Two) representing 83.5% of the authorized capital. Of the signatories, 78 states, 
representing 75.2% of the authorized capital, had ratified the Convention. Of special intemt is 
the fact that MIGA har attracted interest in Ltin America, where ten countries have already 
signed the Convention (Argentina, Bolivia, Bnzil, Chile, Cosm Rica, Ecuador. El Salvador, 
Nicaragua, Peru and Umguay). Three of these countries. Argentina, Chile, and Ecuador, have 
already ratified it. 



than fifty-five percent of capital subscriptions).~ The Convention 
called for a reallocation of shares after the first three years to attain 
parity before additional countries could join. This voting arrangement 
provided a strong incentive for developing countries to participate. At 
the same time, it ensured that subsequent claims on the Agency were 
reasonable, or that when claims were instituted, the appropriate dis- 
pute resolution measures were implemented. 

3.  Eligibility of Investor 

Unlike all the national programs, the Convention does not restrict 
eligible investors other than to require that the investor be a national 
of a member country who operates on a commercial basis.91 MIGA . . .  
stands to fill a certain market niche, given t h e r  nf ;uudrcal, 
persons that may not be eligible for coverage by any national program, 
and because national investment insurance programs do not yet exist 
in many countries. Moreover, the Convention also provides that na- 

- 
tionals of host countries could be eligible in cases of reverse capital 
flight where assets invested are transferred from outside the host 
country. 92 

4. Eligible Investments 

Aside from speci@ng the inclusion of equity interests, as well as 
medium and long-term loans made or guaranteed by the equity holder, 
the Convention deliberately left open the definition of i n ~ e s t r n e n t . ~ ~  
The Convention relegated the responsibility of defining "investment" 
to the Board of Directors, which by special majority decided on the 
other eligible forms of investment. One can probably assume a level 
of flexibility in defining the term, at least equal to that shown by 
OPIC, rather than the more narrow definition applied by the European 
programs. I 

5. Eligible Risks j 
In addition, though the Convention resembles national programs 

in terms of risks covered--currency transfer, expropriation, and war 
and civil disturbanc 
Convention restrict 

P 
90. MIGA Convention, snw note 9 ,  arts. 3(d), 39(b), and 39(d). 
91. Id . ,  art. 13(a). 
92 .  Id . ,  ?IT. 13(c). The Convention also provides for a sponsorship program whereby a sponsor 

country would guarantee an investment made by an investor of any nationality for which 
premiums would be held in a separate Sponsorship T m t  Fund. The sponsoring member would 
be liable on a pro rata basis in the event of a default. Id.,  Appendix 1. 

93 .  Id., art. 12(a). 
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discriminatory measures of general 
normally take for the purpose of regu 
t e m " 9 4  This provision r=ts 

of local remedies in a timely fashion or the lack of enforceability of 
such a remedy.96 Nevertheless, the extent to which MIGA will actively 
solicit this kind of business is unclear, since it approximates the 
category of commercial risk sufficiently to cause interpretation prob- 
lems should disputes arise. 

6. Guarantee Capacity and Coinsurance and Reinsurance 

Like the national investment programs, MIGA is subject to certain 
exposure limits to safeguard its creditworthiness. These limits accen- 
tuate the need for both MIGA and the national programs to consider 
coinsurance and reinsurance possibilities. Such plans would increase 
the size of projects they would underwrite toge;her or would reduce 
their individual exposure in a project or ~ount ry .~ '  At present, MIGA's 
guarantee authority is limited to 150% of its unimpaired subscribed 
capital and reserves, including a portion of reinsurance coverage to be 
determined by the Board.98 In addition, MIGA's Operational 
 regulation^^^ specify that reinsurance limits should not exceed twenty- 
five percent of its guarantee capacity. As an interim measure, under- 
writing authority for individual investment projects would be limited 
to five percent of MIGA's total capacity to issue guarantees (roughly 
$50 million). Within these constraints, collaboration with national 
investment insurance programs, at least in the early years, is forseeable, 
particularly for larger investment proposals. 

MIGA also provides for cooperation with private risk insurers,Io0 
although given the disparity in maturities, fees, and commercial ori- 
entation, it remains to be seen how quickly this cooperation will 

94 .  Id. at an. l l( i i) .  
95 .  As mentioned earlier, EIDfMITI, perhaps in response to the MIGA initiative, har begun 

to offer such programs. 
96.  Id. at an. I l(a)(iii). 
97 .  Id. at arts. 19. 20. 
98.  Id. at art. 22(a). This limit could be increased to 500% upon the decision of  MIGRs 

Council of Governon, composed of one Governor (usually the Minister of Finance) from each 
member country. 
W. Operarional Regdar~om. MIGA Secs. 3.5 1 -.6O (a amended Jan. 25, 1989). 
100. MIGA Convention, jnpra nore 9 ,  at art. 2 1 .  
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develop. At a minimum, private risk insurers would reinsure MIGA 
since MIGA cannot rely on private markets with a purely commercial 
orientation to meet its eligibility standards. An additional complica- 
tion in dealing with the private sector is that MIGA requires three to 
four months to process an investment application. lo' The private sector 
can underwrite insurance in a matter of days. Finally, in a private 
transaction, both parties are sworn to secrecy, whereas MIGA must 
disclose at least some information on every project to its Board, which 
has representatives from many countries of the world. Concerned with 
this discrepancy, the board recently decided that Directors could re- 
ceive confidential information provided they signed a secrecy 
agreement. 

7. Cost and Duration of Insurance 

Like OPIC, MIGA is expected to be self-sustaining in its operations. 
Its premium rates are similar to those of OPIC, but they exceed the 
rates charged by other national political risk insurance programs. For 
example, MIGA's rates for a package of coverage (the three basic risks 
excluding breach of contract) would be 0.5% for currency transfer, 
0.6% for expropriation, and 0.45% for war and civil disturbance. 
These rates represent percentages of the total insured amount with 
standby coverage for an additional 0.25%, 0.30%, and 0.20% re- 
spectively. lo2 The duration of the guarantee is to- 
years nor more than fifteen years, but it can be extended to twenty 
years in special circumstances. &reover, the insured can terminate a 
contract three years after its inception and thereafier at each anniversary 
date. lo3 

8. Settlement of Disputes 

The MIGA Convention anticipated four different types of disputes 
that would require established settlement procedures: 

(a) disputes over interpretation and application of the Convention 
between a member and the Agency; 

101. The delay in MIGA's pmnsing is due in part to the requirement that d l  projects be 
submitted to its BoPrd and that the BoPrd concur in d l  underwritings over $25 million. 

102. SM MIGA-Premium Rates. Thus. a $1 million manufacturing investment with a 90% 
gumanteed percentsge and a maximum i d  amount of t h m  times the original investment 
(3 x $1 million x 90% or 270%) w d d  c a t  $32.950 in year 1 for currency transfer, expropriation 
andwar and civil disturbance. Standby coverage is the additional capacity available to the inswed 
to cover,, nmow other things, incmscs in book d u e  due to retained earnings on capid 
investments phased in over several yepn. 

103. Opatiod R r g ~ h i m ~ ,  MIGA at Secs. 2.04.-.05 (June 22, 1988 nr amended Jan. 25. 
1989). 
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(b) dispkes arising under a contract of guarantee or reinsurance 
between the Agency and the other party; 
(c) disputes between the Agency as subrogee of an investor and 
a member; and 
(d) disputes other than those under (a), (b) or (c) between the 
Agency and a member or former member.lM 

The Convention provides mechanisms to resolve each type of dispute. 
As in other international financial institutions, the Board of Directors 
settles disputes over interpretation and application of the Convention, 
although the parties retain a right of appeal to the Council of Gov- 
ernors. los Disputes between MIGA and its insured arising under a 
contract are settled through arbitration in accordance with the rules 
agreed upon by the parties in the contract. Standard contract guar- 
antees call for arbitration under ICSID rules. lo6 The rules also stipulate 
that the tribunal must make every effort to ensure that any award is 
legally enf~rceable,'~' provided the insurance contract contains such 
provisions. lo8 In addition, the rules contain provisions for reinterpre- 
tation, correction, and supplementary decisions within forty-five days 
of the award by the same tribunal. lW 

When the Agency acts as subrogee of the investor in a dispute with 
a member country, the Convention calls for negotiations and concil- 
iation, failing which arbitration under ICSID rules would follow. 'I0 If 
there were a delay in the appointment of one or more arbitrators 
beyond 60 days, those not selected could be appointed by the Secre- 
tary-General of ICSID at the joint request of the parties, or failing a 
joint request, by the President of the ICJ at the request of one party. 111 

104. Commentary on the Convention Establishing the Multilateral Investment Guarantee 
Agency, supra note 9, at ch. IX. 

105. MIGA Convention, supra note 9, at art. 56. 
106. MIGA recently signed a memorandum of arrangement with the Permanent Court of 

Arbitration (PCA) under which its Secretary-General will administer and act nr appointing 
authority of arbitrators for arbitration between MIGA and its guarantee holders. ICSID, however, 
could not be a p y  to such an arrangement because of a potential conflict of interest for the 
Chairman of the Administration Council of ICSID, who is also the Pmident of MIGA, should 
she be a party to any such arbitration. Memorandwnr of Awangants brrwnr tbr Sm*rry-G-al 
of rbr Pnnrrrnent Court of Arbitration and tbr MuItiLud Invutw~~t Gymanlg A g q  C w i n g  
Rulu of Arbitratim u& Contracts of Gwmnnta of #be Mulrilatud lrnutmt Gwaranta Agency, at 

1 (May 22, 1990). 
107. Id. at art. 5x3). 
108. Id. at art. 47(4). 
109. Id. at arts. 55-57. This is similar to the UNCITRAL Rules where, under Article 35, 

interpretation of awards are provided within 45 days of the request. 
110. If the parties so agm,  the conciliator could be appointed by the Secretary-General of 

ICSID or the President of the International Court of Justice. The Convention allows the parties 
to choose other dispute settlement mechanisms, provided MIGA's Baud approves the alternatives 
choxn. MIGA Convention, supm note 9, at Annex 11, arts. 2,3(a),(b),4(e). 

1 1 1. Id. at Annex 11, art 4(b). 
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The Convention also provides that the award shall be final and binding 
upon the parties and shall not be subject to appeal, annulment or 
revision.'l2 Nevertheless, the Convention provides for review of a 
dispute concerning the meaning or scope of an award through petition 
to the tribunal within sixty days of the award. In the event that the 
same tribunal cannot be reconvened within sixty days, a new tribunal 
can be appointed under the same provisions as the original one. The 
new tribunal can stay enforcement of the award pending its decision 
on interpretation.113 While the risks of delay and even reversal of 
awards are considerably lower than under the ICSID Convention, 
allowing the esrablishment of a second tribunal for the same dispute 
may cause delay. Nevertheless, the experience of OPIC suggests that 
the arbitration of such disputes is a remote possibility. Similar clauses 
in agreements between OPIC and individual countries have never been 
invoked in the almost twenty-year history of OPIC. 114 

9. Operational Results to Date 

In its second full year of operation which ended June 30, 1990, 
MIGA issued its first four guarantees-two direct guarantees and two 
involving reinsurancewhich represent a contingenr liability of 
$132.3 million. One of the direct guarantees involved a U.S. invest- 
ment in Indonesia. MIGA provided $50 million of coverage, its 
maximum, for breach-of-contract and war risk as part of a $130 million 
equity investment which expanded a project costing over 
$500 million. This guarantee is instructive for several reasons. First, 
the project's size already exceeds MIGA's capacity, thereby necessitat- 
ing the use of coinsurance or reinsurance from either OPIC, which 
guaranteed the original investment, or private insurers, both of which 
ultimately participated. Second, this guarantee represented the first 
breach-of-contract coverage, and was complicated by the fact that, 
though Indonesia is a party to both the New York and ICSID Con- 
ventions, a 1984 decision of its supreme court prevents Indonesia from 

112. Id. at Annex 11, art. 4(h). 
113. Id. at Annex 11, art. 4(i). 
114. OPIC's track record in this respect is not surprising since it, like MIGA, has other 

means to resolve disputes without recourse to ahitration. Thus, even before becoming a submgee, 
MlGA would try to induce host governments and investors to settle their dispute micably. For 
example, MIGA might agree to accept the currency of the host country temporarily and pay the 
invertor out of its own funds. Then, under an agreement with the host country, MlGA would 
sell the local currency through the World Bank or another international institution to c o m p i e s  
importing goods from the host counuy or to the host government itself. MlGA could also 
finance the settlement by paying the investor in cash in rcrurn for debt instruments from the 
host gov&mment. Alternatively, MlGA might persuade the investor to accept installments fmm 
the host country rather than insisting on a lumpsum cash payment and then back the govern- 
ment's commitments with a guamree. Finally, if the investor and the host government cannot 
agree as to what constitutes an adequate compensation, MlGA might pay all or part of the 
difference, Shihata, ~ v p n  note 18, at 23-24. 
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enforcing arbitral awards rendered outside the country without imple- 
menting regulations. MIGA proceeded on the assumption that such 
arbitral awards would be enforced consistent with Article 18 of the 
MIGA Convention. This case raises the possibility that when a private 
investor opts for ICSID arbitration and wins an award that i t  cannot 
enforce in the host country, the investor could then rely on compen- 
sation from MIGA, although its claim would in turn be subrogated 
to claim enforcement of the ICSID award against the host govern- 
ment."> This scenario, probably unforeseen at MIGA's inception, is 
highly unlikely. Although MIGA itself is not eligible to be a party 
to an ICSID proceeding, it could nonetheless have recourse to an 
arbitration procedure based on ICSlD rules when it is subrogated to 
a guarantee holder. 

The other direct guarantee provided by MIGA in 1990 involved a 
$0.9 million investment in Chile. Two of MIGA's first four projects 
involved Chile because Chile's suspension from OPIC's program due 
to workers' rights violations has created a demand for MlGA coverage. 
In addition, the guarantee is of interest because the investment was 
made through a debt-equity swap under Chapter XIX of the Chilean 
Central Bank's Compendium of Foreign Exchange Regulations, under 
which dividend remittances are prohibited for the first four years and 
for which MIGA is not at risk for inconvertibility. Finally, in the 
absence of a BIT between Chile and the United States or any special 
protection agreement between MIGA and Chile similar to those used 
by OPIC, MIGA had to rely in part on its own assessment of Chile's 
investment protection laws and their consistency with accepted stan- 
dards of international law. 

The first reinsurance contract also involved Chile. A Canadian com- 
pany sought coverage for the three basic risks for a $335 million gold 
and silver project, of which US$300 million represented debt financing 
from the Export Development Corporation (EDC) of Canada. EDC, 
however, could only provide $140 million of coverage. MIGA sup- 

i plemented this amount with $50 million of coverage. This transaction 
is interesting, aside from the insurance capacity issues, because MIGA 
preferred to reinsure rather than coinsure the agreement; this enabled 
the investor to benefit from a single contract with MIGA while EDC i managed the contract and any claims that may have arisen. 

i The final project involved a twenty-year reinsurance contract of 
$30 million between MIGA and OPIC for the acquisition by a U.S. 
national of a $150 million interest in a Hungarian lighting-products 
company. The contract covered currency transfer and expropriation. 
As in the reinsurance contract with EDC, MIGA was to rely on OPlC 

I 
115 .  The investor could also seek to enforce the arbitration award under the N e w  York 

Convention in another country in which the host government has assets. 
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to manage the contract and handle claims that might arise. Unlike I 

Chile, Hungary had signed a BIT with the U.S., and MIGA itself 
had concluded an agreement on legal protection with Hungary in early 

L 

1990. Also afier an independent assessment of Hungary's legal system. 
MIGA concluded that its interests would be sufficiently protected. 

Although four guarantee or reinsurance operations during two years 
of operation represent a modest start, they signify a reasonable begin- 
ning, and each case sheds light on incremental niches that MIGA can 
fi11.U6 In fact, this level of business already has allowed MIGA to 
outgrow many of the established national programs (Appendix 3). 
Moreover, the pipeline of guarantee applications is quite substantial, I 

with over 300 applications received from forty host countries and 
investors from seventeen member countries. In the fiscal year ending 
June 30, 1991, MIGA issued 11 guarantee contracts supporting ten 
projects, totaling $922 million in direct investment. Thirty applica- 
tions involving projects in seventeen different countries are under 
active consideration. '17 

111. CONCLUSIONS 

The World Bank created both ICSID and MIGA as multilateral 
efforts to improve the investment climate in LDCs. Although it 
recognized that other factors, such as macroeconomic stability and 
legal protection, may have a more substantial effect on investor con- 
fidence, the World Bank and participating countries believed that the 
successful operation of either or both of these institutions under a 
multilateral umbrella would provide some incremental value to LDCs. 
In each case, the founders went to considerable lengths to ensure that 
the interests of both developed and developing countries were ade- 
quately represented, and thereby to create an apparently fair and 
impartial decision-making body. 

To assess the effectiveness of ICSID over its twenty-five-year history, 
one must look beyond a narrow examination of the small number of 
arbitrations it has successfully handled. It is important to note the 
broader impact it appears to have made on the structure of interna- 
tional investment agreements, as well as the role it may play in future 
disputes. Clauses calling for ICSID arbitration to resolve disputes have 

116. MlGA is idso mandated to provide policy and ndviwry senices to member governments 
on the content and administration of investment laws as well as overall policy mssurcs that 
could i q c m  PDI flows. MIGA Convention, Iwpa note 9, at pn. 23. MIGA has undertaken 
swh efforts through a joint venture with IPC called the Foreign lnvntmrnt Advisory Service 
(PIAS). The World Bank cmted PIAS within IFC prior to MIGA's creation, and the extent to 
which MIGA's ditionnl involvement has made a tangible difference in FIAS's overall impact 
is unclear. 

117. MIGA. A n n d  Report 199 1. at 4. 
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become commonplace in BITS, local investment codes, and individual 
investment agreements. The widespread use of these provisions indi- 
cates that ICSID has contributed materially to the increase in investor 
confidence and the attractiveness of LDCs as investment targets. At 
the same time, host governments have benefited, both with FDI levels 
that are probably higher than they would be without a dispute reso- 
lution mechanism that was perceived as neutral and cost-effective, and 
from ICSID's providing a forum to seek redress against foreign inves- 
tors who have failed to meet their obligations. 

The few ICSID arbitration cases that resulted in annulment or 
resubmission should not be viewed as evidence of fundamental flaws 
in ICSID's machinery. Although the results in these cases undermined 
the finality and promptness that ICSID arbitration was intended to 
offer, they represent a small number of exceptions. Moreover, nearly 
all of them were successfully resolved in the end. Despite these few 
cases, ICSID's membership continues to grow. ICSID can also claim 
credit for the first breakthrough in Latin American support for an 
"external" arbitration authority. Finally, ICSID appears to have had a 
synergistic impact on foreign investment in LDCs, supporting MIGA 
indirectly through MIGA's commitment to the use of ICSID rules to 
resolve certain kinds of disputes. ICSID has also helped MIGA directly 
in its risk assessments by collecting and analyzing investment laws 
and treaties. 

An assessment of MIGA's effectiveness must be quite different, 
because of its shorter period of operation and the different purposes 
and functions it serves. By definition, MIGA's impact can be measured 
more directly by its volume of business. Although at this stage future 
projections are speculative, an analysis of existing national and private 
risk insurance programs indicates that gaps in coverage remain and 
that MIGA is well suited to fill many of them. Despite the restrictions 
under which it operates, MIGA still fills gaps related to eligible 
investors, eligible investments, and large projects that require rein- 
surance coverage. At the same time, MIGA, like OPIC, has succeeded 
in operating on a self-sustaining basis. Moreover, EIDIMITI's recent 
decision to include breach-of-contract coverage suggests that MIGA is 
having a catalytic effect on national investment insurance programs, 
prompting them to become more active and expand their programs. 
MIGA's impact on foreign investment is also evident in its rapidly 
growing membership, particularly in attraction of LDC interest be- 
cause of its perceived impartiality in handling risk insurance and its 
unique voting arrangements. 

Nevertheless, MIGA will continue to face a number of challenges, 
not the least of which will be the need to accelerate its processing of 
applications while maintaining its development objectives. To enable 



MIGA to compete effectively with the private insurance sector and 
the national insurance programs, MIGA's Board may have to delegate 
more authority to management and staff. 

Looking ahead, MIGA's importance in the political risk insurance 
market should continue to grow. In fact, despite its short period of 
operation, MIGA already surpasses many national programs in volume. 
In the next few years, MIGA should reach the annual investment 
coverage levels of Treuarbeit, although it probably will not achieve 
OPIC or EIDIMITI's levels until the end of the decade. These results 
should be achievable even though, in the short term, MIGA will 
continue to complement rather than compete with existing programs, 
and even assuming that investment insurance coverage as a percentage 
of total FDI will not grow beyond its present level. 
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Appendix 1. Aggregate Net Resource Flows (Long-Term) to Developing 
Countries, 1980-90* (US$ billions) 

AgSrrguc nec resource 
fbwr (hly-tern) 

C%cinl dmlopmnt  finance 

Olficial grants 

Olficial loam (net) 

Bilateral 

Multilnternl 

Private loam (net) 

Commercial b d s  

Bonds 

Ocher 

Foreign dimct inmtment 
(PDI) 

Aggreguc net transfers 
(brig-term) 

Memorandum i t em:  

Private grants 

Net Ux of IMP C d i t  

Red -gate net resource 
fbws  (long-term) (OECD 
dellator) 

Red lgeregare net re.ource 
fbwr (long-term) (import 
unit d u e  index) 

OECD deantor 

impon unit d u e  index 

' Pmjeccion. 
' Estimate, 
Ndu a.d Sanru: Low: DRS; cxcludn shon-rcrm bn. PDI: IMP, brlnncc of pymcnrr 6gurcs. which include rein- 
m t e d  pmhts. Official and private grants: OECD. Aggrcgntc oer t ruukn  qurL nggtegm net -e tows leu intemt 
pymcnm (DRS h i s )  and reinvntcd and rcmittcd probrs (IMF). Figurn for PDI uc substmtully higher chpn shown in 
last ynr's tables, which wcrc bnxd on OECD ntimatn of PDI from mcmbr countrin only (and included reinvested 
prohts). Pmht rcmirtmn and rcinmtment arc included in net m r u k n  for the fint time. OECD &&tor: OECD, 
h + r  Coop.rio. e rbr 1990~. Paris, 1989. lmpon unit va le  in& fmm IMF, l . ~ c ~ i n d  Pimuial Srrrirru~ 
Y m b d  I990 and Wald &on&( O d m h ,  Washington. D.C.. Orrobrr 1990. 
' Reprinted fmm -World B d  Dch Tabln, 199C-91," Vol. I. at 16. 
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Appendix 2. Status of Arbitration/Conciliarion Casesd Submitted to lCSID 
(as of November 14, 1990) 

A d  Sntledl 
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Appendix 4. Comparative Analysis of Major Investment Insurance Systems and MIGA 
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Appendix 4. Compat.ative Analysis of Major Investment Insurance Systems and MIGA (Continued) 
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Khomeinism, The Islamic Republic of 
Iran, and International Law: 

The Relevance of Islamic Political Ideology 

Sarvenaz Bahar* 

Since the Iranian Revolution of 1979, Ayatollah Ruhollah Khomeini's 
political ideology has become firmly rooted in the Islamic Republic 
of Iran as a system of governance based on the guardianship of the 
theologian jurisconsult and on the application of Islamic law. While 
appearing in the old garbs of Islam, the language and values of 
Khomeinism are vested with a relevance, content and significance 
aimed at the world community of the twentieth century. A recon- 
structed past is never the same as the past as it was; nor is it an 
affirmation of the present as it is. Islamic culture, religion and political 
ideology have come to engage in an uneasy interplay with the pre- 
vailing world order. The intersection of these elements with interna- 
tional law, however, remains to be explored: What is the relevance of 
Khomeinism, as the most significant and enduring manifestation of 
Islamic political ideology associated with the resurgence of Islam in 
this century, to the making and application of international law? 

This study traces the legal process of political decision-making in 
an Islamic model of government as developed by Khomeini and 
adopted by the Islamic Republic of Iran: who makes decisions, with 
what authority, with what procedures, and by what criteria. This 
decision-making process determines the domestic and foreign policy 
of Iran, and is responsible for fashioning Iran's interaction with the 
international community. Significant disparities exist between ideol- 
ogy and practice in the domestic arena, and these disparities are 
aggravated in the international context where the pressures of con- 
formity are far more intense. Only in passing beyond the veil of 
Islamic rhetoric, and more particularly Khomeini's rhetoric, and ap- 
preciating the myriad historical, political, social, and religious factors 
surrounding the resurgence of Islam, can one understand the primary 
motivations, interests, and values underlying Iran's conduct. 

Clerk for Chief Judge Barefoot Sanden, Federal District Court, Northern District of Texas, 
Dallas; J.D. Yale Law School 1991. 


