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I. INTRODUCTION 

The purpose of this Article is to provide an overview of investments under Chapter Eleven of the 
North American Free Trade Agreement (NAFTA) between the United States, Mexico, and *I196 
Canada. [FNl] This chapter addresses the specific issues of investors and investment treatment, 
transfers, expropriation and compensation, and dispute settlement with respect to claims, tribunals, 
procedure, and awards. [FNZI 

11. INVESTORS AND INVESTMENT TREATMENT 

A. General Treatment 

Chapter Eleven of the NAF"J!A regarding investors and investment treatment addresses several 
issues. [FN3] First, it establishes the methods by which the three nations are to treat investors and 
their investments. [FN4] Second, it establishes the rights of the nations to require information and 
to deny certain benefits to investors under *I197 certain circumstances. Third, it establishes rules 
with respect to environmental concerns and establishes certain exceptions in favor of the 
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participating nations 

The NAFTA states that each of the member nations must treat investors of other member nations 
in the same manner in which it treats its own domestic investors with respect to "acquisition, 
expansion, management, conduct, operation, and sale ... of investments." [FN51 The NAFTA also 
mandates that states and provincial governments within the member nations treat in a similar 
manner the investors or investments of other member nations. [FN61 

Additionally, each member nation also has the obligation to treat investors and investments at 
least as well as it treats the investors and investments from nations having the status of most 
favored nation. [FN71 If a discrepancy arises between the manner in which a nation treats its own 
investors and investments and the way it treats those investors and investments from a most favored 
nation, the better of the two treatments is to be granted. [FN81 The NAFTA *I198 requires that 
member nations treat the investors and investments of other member nations "in accordance with 
international law, including fair and equitable treatment and full protection and security," FN91 
and requires member nations to act in a nondiscriminatory manner in treatment relating to losses 
owing to armed conflict or civil strife within their territories. LFNlOl Such nondiscriminatory 
treatment is required even if the member nation provides subsidies or grants to its investors. [FNll] 

Under the NAFTA, [FN121 member nations are not permitted to place requirements on 
investments and investors of another member nation in five areas: (1) exporting quotas; [FN131 (2) 
domestic content; rFN141 (3) foreign exchange inflows; [FN151 (4) technology transfer limits, unless 
such limits are enforced by legal jurisdiction; EN161 and (5) the ability to act as "the exclusive 
supplier of the goods it produces or services it provides to a specific region or world market." IFN171 

Member nations also may not require companies of the other member nations to fill senior 
management positions with persons *I199 of a particular nationality. [FN181 But, a member nation 
may require a majority of the board of directors to be of a particular nationality, or to be resident in 
the temtory of the nation, as long as the requirement does not materially impair the ability of the 
investor to exercise control over its investment. cFN191 The general requirements of this section, 
therefore, are intended to apply the concepts of national treatment and most-favored-nation 
treatment to the regulation of foreign investments. 

B. Information Requirements 

Under Article 1111, member nations may adopt or maintain measures that prescribe special 
formalities regarding the establishment of investments by investors of another nation. fFN201 For 
example, a nation may require that investors be residents of that nation, or that investments be 
constituted under the laws and regulations of the nation Special measures may be prescribed as 
long as the formalities do not impair the substance of the benefits given under Chapter Eleven. 
[FN211 Article 1111 also allows a member nation to require investors to provide routine business 
information concerning investments in its temtory for statistical or informational purposes. fFN221 
The NAFTA requires nations that have acquired such information to treat it as confidential and 
protect it against disclosure to avoid jeopardizing the investor's or investment's competitive 
standing. [FN23] 

*I200 C. Denid of Benefits 

The benefits granted in Chapter Eleven may be denied to an investor or an investment if the 
control or ownership of the enterprise is held by investors of a nation other then the United States, 
Mexico, or Canada, and the denying nation does not maintain diplomatic relations with the 
nonparticipating nation, or if the denying nation has established laws or regulations that specifically 
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limit or prohibit transactions with that enterprise. fFN241 In addition, member nations of the 
NAFTA reserve the right to deny the benefits of Chapter Eleven to any investors of a nonmember 
nation, provided the investor has no substantial business activities in the member nation's temtory. 
The member nation making such a denial must act in accordance with the NAFTA's Article 1803 
(Notification and Provision of Information) and Article 2006 (Consultations). [FN251 

D. Environmental Concerns 

Environmental issues are addressed specifically in Chapter Eleven. The NAFTA states that the 
United States, Canada, and Mexico may enact legislation governing investment activities that they 
deem necessary in order to address the environmental concerns lFN261 of their territories. [FN27] 
None of the three countries is expected to sacrifice domestic health, safety, or environmental 
measures in an effort to gain investment in its territory. lFN281 While *I201 this section of the 
NAFTA states that the parties recognize the inappropriateness of encouraging investment by 
relaxing environmental or health standards or by waiving such standards, the NAFTA contains no 
binding mechanism to enforce this recognition; rather, it only provides for nonbinding consultations 
if one country accuses another country of such conduct. [FN291 

E. Reservations and Exceptions 

Chapter Eleven of the NAFTA contains seven reservations and exceptions with respect to investors 
and investment treatment. [FN301 The first exception declares that the mandates of Articles 1102 
(National Treatment), 1103 (Most-Favored-Nation Treatment), 1106 (Performance Requirements), 
and 1107 (Senior Management and Boards of Directors) do not apply to any existing nonconforming 
measures that are maintained by a nation at the federal level, [FN311 by a state or province, [FN321 
or by a local government. [FN331 The mandates of these articles also do not apply to the 
continuation or prompt *I202 renewal of any nonconforming measure by a participating nation at 
the federal level. lFN341 The second and third exceptions state that a nation at the federal level has 
two years after the NAFTA comes into force to describe in its Schedule to Annex I any existing 
nonconforming measures maintained by a state or province. IFN351 However, the nation is not 
required to describe any existing nonconforming measure that is maintained by a local government. 
lFN361 The fourth exception allows a nation t o  excuse itself from the application of Articles 1102, 
1103, 1106, 1107 and from any measures adopted or maintained by a participating nation with 
respect to the sectors, subsectors, or activities which the nation has listed in its schedule to Annex II. 
[FN371 The ffih exception states that one nation shall not require an investor of another nation, by 
reason of the investor's nationality, to sell or dispose of an investment existing at the time the 
measure becomes effective. [FN381 The sixth exception indicates that Articles 1102, 1103, and 1107 
do not apply to the procurement of goods or services by one of the nations or a state enterprise, 
[FN39] or to subsidies and grants provided by a nation or a state enterprise, including government- 
supported loans, guarantees, '1203 and insurance. [FN401 Finally, the seventh exception nullifies 
parts of Article 1106 with respect to export promotions and foreign aid programs, [FN411 the 
procurement of goods or services by a nation or a state enterprise, lFN421 and requirements imposed 
by an importing party related to the content of goods necessary to quallfy for preferential tariffs or 
quotas. [FN431 

Chapter Eleven of the NAFTA also addresses issues concerning the rights of investors to transfer 
the fruits of their investments. [FN44] Signatory nations of the NAFTA are required to permit all 
transfers and international payments relating to an investment of the investor of another nation to 
be made freely and without delay. [FN451 These transfers include: 
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(a) profits, dividends, interest, capital gains, royalty payments, management fees, technical 
assistance and other fees, returns in kind, and other amounts derived from the investment; (b) 
proceeds from the sale of all or any part of the investment or from the partial or complete 
liquidation of the investment; (c) payments made under a contract entered into by the investor, or 
its investment, including payments made pursuant to a loan agreement; LFN461 

payments relating to expropriation and compensation; LFN471 and payments relating to settlement 
disputes between a party and an investor of another party. [FN481 

With respect to rates of exchange, transfers may be made in a freely usable currency at the market 
rate of the prevailing exchange on the date of transfer with respect to spot transactions. 
Furthermore, none of the three nations may require its investors to transfer, or penalize its investors 
who fail to transfer, the income, *I204 earnings, profits, or other amounts derived from, or 
attributable to, an investment in the temtory of another nation. [FN49] 

On the other hand, the United States, Canada, and Mexico may each prevent a transfer if such 
prevention is executed in an equitable and nondiscriminatory manner and in good faith. [FN501 
Preventable transfers include those transfers relating to "bankruptcy, insolvency, or the protection of 
the rights of creditors; issuing, trading, or dealing in securities; criminal or penal offenses; reports of 
transfers of currency or other monetary instruments; or ensuring the satisfaction of judgments in 
adjudicatory proceedings." [FN5 11 

N. EXPROPRIATION AND COMPENSATION 

The NAFTA addresses the issue of the rights of each nation with respect to expropriation and 
compensation. [FN521 The general rule provides that no nation may directly or indirectly 
nationalize or expropriate an investment of a foreign investor in its temtory or take a measure 
tantamount to nationalization or expropriation of an investment. lFN531 However, nations are 
allowed to expropriate or nationalize investments "(a) for a public purpose; (b) on a 
nondiscriminatory basis; (c) in accordance with due process of law and the general principles of 
treatment provided in Article 1105(1) [dealing with minimum standards of treatment]; and (d) on 
payment of compensation ...." [FN54] 

When any member nation makes an expropriation, compensation must be paid to the investor in 
an amount equivalent to the fair market value of the expropriated investment immediately before 
the expropriation occurred. The fair market value will not *I205 be allowed to decrease by a change 
in value because the intent to expropriate had become known earlier. To determine the amount of 
compensation, the valuation criteria include the "going concern value, asset value including declared 
tax value of tangible property, and other criteria deemed appropriate for determining fair market 
value." lFN551 Compensation is expected to be paid without delay and to be fully realizable, CFN561 
and, if payment is made in G7 currency, [FN571 compensation includes interest at a commercially 
reasonable rate for that currency from the date of expropriation until the date of actual payment. 
[FN581 If a member nation elects to pay in a currency other than a G7 currency, the amount paid on 
the date of payment, if converted into a G7 currency at the market rate of exchange prevailing on 
that date, must not be less than if the amount of compensation owed on the date of expropriation had 
been converted into G7 currency at the market rate of the exchange prevailing on that date, 
including interest. LFN591 

V. DLSPUTE SE'ITLEMENTS-CLAIMS 

Chapter Eleven of the NAFTA establishes a mechanism for the settlement of investment disputes 
between the disputing parties before an impartial tribunal in accordance with the principles of 
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international reciprocity, 

A. Claims by an Investor 

Under Article 1117 an investor of a member nation may submit to arbitration a claim that the 
other party has breached a provision of Chapter Eleven, or a provision of Article 1502(3Xa) 
(Monopolies and State Enterprises) or Article 1503(2) (State Enterprises), when the alleged breach 
pertains to investment obligations. [FN601 

'1206 B. Submission of Claims for Arbitration 

Prior to submitting a claim to arbitration, the disputing parties have an obligation to attempt to 
reach a settlement through consultation or negotiation. LFN611 If neither consultation nor 
negotiation brings about a resolution, the disputing investor is obligated to give to the other 
disputing party written notice of its intention to submit a claim to arbitration at least ninety days 
before the claim is submitted. The notice must specify the name and address of the disputing 
investor, the allegedly breached provision of the NAFTA, the facts of the claim and the igsues 
involved, and the relief sought as well as an approximate amount of damages claimed. [FN62] 

Claims cannot be submitted to arbitration until six months after the alleged breach occurs. [FN631 
The disputing investor may submit the claim to arbitration under the ICSID Convention, [FN64] 
provided that both the disputing party and the nation of the investor are parties to the Convention, 
IFN651 or under the Additional Facility Rules of the ICSID, provided that either the disputing party 
or the nation of the investor, but not both, is a party to the ICSID Convention [FN661 or the 
UNCITRAL Arbitration Rules. lFN671 

There are four conditions precedent to the submission of a claim to arbitration. The first condition 
requires the investor's consent t o  arbitration in accordance with the provisions of Article 1116, which 
deals with the settlement disputes pmcedure of the NAFTA. [FN681 The second condition requires 
the investor, along with the damaged enterprise '1207 owned or controlled by that investor, to waive 
its rights to  initiate or continue litigation in front of an administrative tribunal or court under the 
domestic law of any nation. [FN69] The exception to this condition is that both the investor and the 
enterprise may continue proceedings of the disputing party with respect to injunctive, declaratory, or 
other extraordinary relief not involving the payment of damages. FN701 The third condition 
requires that both the investor and the enterprise consent to arbitration in accordance with the 
NAFTA procedures. [FN711 Finally, the fourth condition requires that the consent and waiver be 
submitted in writing, given to the defending party, and included in the submission of a claim to 
arbitration. [FN721 

Furthermore, in an arbitration a defending party is not allowed to assert, as a defense or 
counterclaim, the right of set-off or the fact that an investor received or will receive insurance, 
indemnitication, or other compensation of the alleged damages. The statute of limitation for 
bringing a dispute to be settled is three years from the date on which the investor first acquired 
knowledge of the alleged breach and knowledge that the investor incurred loss or damage. CFN731 

VI. DISPUTE SE'M'LEMENTS-TRIBUNALS 

Unless the disputing parties agree otherwise, the tribunal will consist of three arbitrators. [FN741 
Each of the disputing parties will appoint one arbitrator and the third will be the presiding 
arbitrator, who will be appointed by agreement of the disputing parties. FN751 If a *I208 party 
fails to appoint an arbitrator or S the  disputing parties are unable to agree on a presiding arbitrator, 
the Secretary-General of ICSID has the authority to appoint an arbitrator. [FN761 Additionally, if a 
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tribunal has not been formed within ninety days from the date that a claim is submitted to 
arbitration, at the request of either disputing party, the Secretary-General is required to appoint any 
arbitrators not yet appointed, including the presiding arbitrator. EN771 The presiding arbitrator 
must be chosen from a list of arbitrators, and, if none of the arbitrators on the list is available, the 
Secretary-General must appoint a presiding arbitrator who is on the ICSID Panel of Arbitrators and 
who is not a national of a n y  of the three nations. [FN781 The list from which the Secretary-General 
selects the arbitrators was created on the date that the NAFTA became effective. The three nations 
designated, without regard to nationality, forty-five presiding arbitrators who met the necessary 
qualifications and who were experienced in international law and investment. [FN791 

A. Place of Arbitration 

The arbitration must take place in a territory of a nation that is a member of the New York 
Convention. [FN801 Furthermore, the selection of the territory must be approved by the disputing 
parties and selected in accordance with the ICSID Additional Facility Rules LFN811 or the 
UNCITRAL Arbitration Rules. [FN821 

B. Procedures of Arbitration 

The tribunal, consisting of selected arbitrators, decides the issues of a claim using both the 
provisions of the NAFTA and of international *I209 law. [FN831 If one of the disputants asserts as a 
defense that the action alleged to be a breach falls within the scope of an exception found in Annexes 
I through IV, the tribunal, on request of the disputing party, rFN841 is required to request an 
interpretation from the commission established for such purposes. [FN851 In turn, the commission 
has sixty days to submit its interpretation, in writing, to the tribunal. Furthermore, if the 
commission submits an agreed interpretation to the tribunal, the interpretation is binding on the 
tribunal. If the commission fails to submit an agreed interpretation or fails to submit it within the 
required period, the tribunal is obligated to decide the issue with respect to the interpretation of the 
exception. [FN861 

During the arbitration process, a tribunal may take necessary measures to preserve the rights of 
the disputing parties and ensure the tribunal's jurisdiction. These measures include, but are not 
limited to, orders to preserve evidence in the possession or control of a disputing party or to protect 
the tribunal's jurisdiction. Such orders may not include an order of attachment or an order to enjoin 
the application of the measure alleged to be a breach of Article 1502(3Xa) or Article 1503(2). lFN871 

C. Final Awards 

The awards that a tribunal may grant are limited. [FN881 For example, the tribunal may not 
order a party to pay punitive damages. [FN891 It may only award "monetary damages and ... 
interest [or] restitution of property, in which case the award shall provide that the disputing [plarty 
may pay monetary damages and ... interest in lieu of restitution." [FN901 If a claim is made under 
Article 1117, however, an award of restitution of property must be made to the enterprise *I210 and 
not to the individual party. [FN91] Moreover, the sum of an award of monetary damages can only be 
paid to the enterprise. EN921 Finally, the award must provide that it is made without prejudice to 
any rights that any person may have in the relief under the applicable domestic law. 

D. Tribunal Awards 

Awards made by the tribunal are binding only on the disputing parties and with respect to the 
particular case. [FN931 The disputing parties are required to abide by and comply with the award 
without delay. [FN941 In the case of a final award made under the ICSID Convention, once the 
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award is made the disputing party may seek enforcement, but only after 120 days have elapsed from 
the date the award was rendered and if no disputing party has requested revision or annulment of 
the award, or revision or annulment proceedings have been completed. [FN951 In the case of a final 
award under the Additional Facility Rules of ICSID or the UNCITRAL Arbitration Rules, the party 
may seek enforcement when certain conditions are met. First, three months must have passed from 
the date the award was rendered. Second, no disputing party must have commenced a proceeding to 
revise, set aside, or annul the award. [FN961 Third, no court must have dismissed or allowed an 
application t o  revise, set aside, or annul the award, and no further appeal must be pending. IFN971 

E. Enforcement of Awards 

If a nation fails to comply with the terms set forth in an award, the commission must, at the 
request of another member nation, form a panel under the procedures of the NAFTA's Chapter 
Twenty, which establishes the Institutional Arrangements and Dispute Settlement Procedures. 
[FN981 In order for a nation to request the formation of such a panel, the nation must be the home of 
the investor *I211 due the award. LFN991 The requesting nation may seek a determination that the 
failure to abide by and comply with terms of the final award is inconsistent with the obligations 
under Chapter Eleven of the NAFTA IFN1001 and may seek a recommendation that the defaulting 
party abide by or comply with the terms of the final award. [FNlOl] The disputing investor may also 
seek enforcement of an arbitration award under the ICSID convention, the New York Convention, or 
the Inter-American Convention, regardless of whether proceedings have been taken under the rules 
of the NAFTA's Chapter Twenty. [FN1021 

F. Timing of Arbitration Submissions 

There are three time periods in which a claim for arbitration may be submitted. First, a claim may 
be submitted when the notice of registration of the request to institute arbitration proceedings has 
been dispatched by the Secretary-General of ICSID in accordance with the ICSID Convention. 
LFN1031 Second, a claim may be submitted when the certificate of registration of the notice for 
arbitration has been dispatched by the Secretary-General of ICSID in accordance with the Additional 
Facility Rules. LFN1041 Third, a claim may be submitted when the notice of arbitration given under 
the UNCITRAL Arbitration Rules is received by the disputing party. LFN1051 

W. CONCLUSION 

The NAFTA became effective on January 1, 1994. Its framework guarantees businesses fair and 
open competition in Mexico, the United States, and Canada through predictable procedures. New 
investors' rights are enshrined in the NAFTA and will be enhanced as the relationships between the 
three countries mature. cFN1061 In addition, major shifts in the pattern and importance of foreign 
investment in North America are occurring and will continue to '1212 occur under the NAFTA. 
Although Chapter Eleven of the NAFTA establishes a mechanism for the settlement of investment 
disputes through arbitration tribunals, this process probably will be challenged and the operating 
framework will need substantial refinement. 

FNa. Associate Professor of Business Law at The University of Texas at San Antonio. M.A., Notre Dame University; 
J.D., Thurgood Marshall School of Law; LL.M., Harvard Law School. Professor Sandoval is a former professor of 
law at the Notre Dame Law School and the University of San Diego School of Law. The author wishes to 

acknowledge the assistance of Mr. Charles Wdliams, Ir., a graduate shlded, for his research and contributions to this 
Article. 

FNL. North American Free Trade Agreement, drafted Aug. 12, 1992, revised Sept. 6,  1992, US.-Mex.-Can., 32 

I.L.M. 289 @ts. 1-3) & 32 I.L.M. 605 @ts. 4-8 & annexes) (entered mto force Jan. 1, 1994) bereinafter NAFTAI; 
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see The North American Free Trade Agreement, MEX. BUS. MONTHLY, Nov. 1992, at 1, 1 (noting that in 
eradcating trade barriers, NAFTA united three nations with combined population of more than 360 million people and 
combined annual gross domestic product of more than $6.4 billion). See generally The Governments of Canada, the 
United Mexican States & the United States of America, Description of the Proposed North American Free Trade 

Agreement (1992) (providing overview of investment chapter under NAFTA) (unpublished document, on 6le with the 
St. Mary's Law Journal). 

FN2. See HOUSE COMM. ON STATE, FED., & INT'L RELATIONS, INTERIM REPORT ON THE POTENTIAL 
IMPACTS OF THE NORTH AMERICAN FREE TRADE AGREEMENT ON THE STATE OF TEXAS 80-81 (1993) 
(illustrating that pre-NAFTA levels of investment between US. .  Mexico, and Canada indicated importance of 
investment to success of NAFTA). Accordingly, 

[tlhe United States is the largest foreign investor in both Canada and Mexico, with 1991 U S .  direct investment of 
$68.5 billion and $11.6 billion, respectively. Together, Canada and Mexico account for 18 percent of the stock of 
U S .  foreign direct investment and 12 percent of annual U S .  capital ooutilows. Canadian and Mexican direct 
investment in the United States in 1991 was $30.0 billion and $0.6 billion, respectively, ar 7.5 percent of total 
foreign direct investment in the United States. 

Anne M. Driscoll, Key Provisions of the North American Free Trade Agreement, BUS. AM., Oct. 19, 1992, at 3, 
8. 

FN3. Cf. Anne M. DriscoU, Key Provisions of the North Amencan Free Trade Agreement, BUS. AM., Oct. 19, 1992, 
at 3, 15 (asserting that NAFTA expands Canadian Free Trade Agreement (CFTA) definition of investor to cover firms 
established in partner country, and NAFTA broadens CFTA coverage to include real estate, stocks, bonds, certain 
contracts, and intangible property). 

FN4. NAFTA, supra note 1, ch. 11, art. 1139, 32 I.L.M. at 647-48. Article 1139 defines "investment" as: 

(a) an enterprise; 

@) an equity security of an enterprise; 

(c) a debt security of an enterprise 

(i) where the enterprise is an affiliate of the investor, or 

(ii) where the original mablrity of the debt security is at least three years, but does not include a debt security 
..., 

(d) a loan to an enterprise 

(i) where the enterprise is an affiliate of the investor, or 

(ii) where the original maturity of the loan is at least threr years, but does not include a loan ... : 

(e) an interest in an enterprise that entitles the owner to share in income or profits ... ; 

(0 an interest in an enterprise that entitles the owner to share in the assets ... on dissolution ... ; 

(g) real estate or other property, tangible or intangible, acquired in the expectation or used for the purpose of 
economic benefit ... : and 
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(h) interests arising 6om the commitment of capital .... but investment does not mean, 

(i) clams to money that arise solely from 

(i) commercial contracts for the sale of goods or services by a national or enterprise in the tenitoty of a Patty 
to an enterprise in the tenitoty of another Party, or 

(ii) the extension of credit in connection with a commercial transaction, such as trade financing .... 

FN5. Id. ch. 11, art. 1102(1)-(2), 32 I.L.M. at 639. But see Hector Rojas, Govenunental Approval of Foreign 
Investors Owning More Than a Minority Share in Mexican Corporations, 19 SW. U .  L. REV. 1179, 1180-84 (1990) 
(focusing on cumbersome process that foreign investors often endured in their efforrs to invest in Mexico prior to 
NAFTA). 

FN6. NAFTA, supra note 1, ch. 11, art. 1102(3), 32 I.L.M. at 639 

FN7. Id. ch. 11, art. 1103, 32 I.L.M. at639. 

FN8. Id. ch. 11, art. 1104, 32 I.L.M. at 639, 

FN9. Id. ch. 11, art. 1 lO5(l), 32 I.L.M. at 639. 

FNIO. NAFTA, supra note 1, ch. 11, art. 1105(2), 32 I.L.M. at639 

F N l l .  Id. ch. 11. art. 1105(3). 32 I.L.M. at 640. 

FN12. See generally Notth American Free Trade Agreement: US-Mexican Trade and investment Data. U S .  
GENERAL ACCOUNTING OFFICE, OAOICGD-92-131, Sept. 25, 1992 (providing information on then-prospective 
NAFTA). This document discusses: 

(1) Mexico's trade flows wilh the U.S. and its worldwide and selected bilateral trade flows far 1980-91; (2) foreign 
direct investment between Mexico and the U S .  and selected countries' direct investment in Mexico for 1980-91; 
(3) maquiladora operations in Mexico for 1980-91; and (4) the top 50 companies, importers, exporters and 
maquiladoras operating in Mexico in 1990. 

Id. 

FNL3. NAFTA, supra note 1, ch. 11, art. 1106(l)(a), 32 I.L.M. at 640; see HOUSE COMM. ON STATE, FED., & 
INT'L RELATIONS, INTERIM REPORT ON THE POTENTIAL IMPACTS OF THE NORTH AMERICAN FREE 
TRADE AGREEMENT ON THE STATE OF TEXAS 80-81 (1993) (arguing that NAFTA provision prohibiting use of 
performance requirements "was largely aimed at removing Mexico's export performance requirement, which requires 
foreign investors to export as a condition of being allowed to invest in Mexico"). 

FN14. Id. ch. 11, art. 1106(l)(h), 32 I.L.M. at 640. By eliminating Mexico's local content requirement in goods. 
Mexican NAFTA manufacturers will generate more demand for inputs purchased from the other two nations. Anne 
M. Driscoll, Key Provisions of the Notth American Free Trade Agreement, BUS. AM., Oct. 19, 1992, at 3, 6-8. 

FNIS. NAFTA, supra note I ,  ch. 11, art. 1106(l)(e), 32 I.L.M. at640 

FN16. Id. ch. 11, art. 1 lO6(l)(f). 32 I.L.M. at 640. 
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FN17. Id. ch. 11, art. 1106(l)(g), 32 I.L.M. at 640 

FN18. Id. ch. 11, art. 1107(1), 32 I.L.M. at 640; see THE CANADIAN CENTRE FOR POLICY ALTERNATIVES, 
WHICH WAY FOR THE AMERICAS: ANALYSIS OF NAFTA PROPOSALS AND THE IMPACT ON CANADA 
12 (1992) (noting that investment provisions in NAFTA provide "prohibitions on requirements that minimum numbers 
of Canadians be appointed to senior management positions"). The Canadian Centre for Policy Alternatives argues that 
this provision will impact the issue of minority economic development. Id. For instance, "minority groups in many 
states are pushing for, and have sometimes won, guarantees that a certain share of the employment and supply 
purchases associated with economic development be allocated to minorities and minority h s . "  Id. 

FN19. NAFTA, supra note 1, ch. 11, art. 1107(2), 32 I.L.M. at 640. 

FN20. Id. ch. 11, art. 1 LIl(l), 32 I.L.M. at 642. 

FN21. Id. ch. 11, art. 1111(1), 32 I.L.M. at642. 

FN22. Id. ch. 1 I ,  art. 1111(2), 32 I.L.M. at 642 

FN23. NAFTA, supra natr 1, ch. 11, art. 1111(2), 32 I.L.M. at 642 

FN24. Id. ch. 11, art. 1113(1), 32 I.L.M. at 642. 

FN25. Id. ch. 11, art. 1113(2), 321.L.M. at642 

FN26. See Anne M. Driscoll, Key Provisions of the North American Free Trade Agreement. BUS. AM.. Oct. 19, 
1992, at 3, 6. ("me] NAFTA permits governments to require environmental impact statements on new investments. 
Under Mexican law, these are currently required for new investments."). 

FN27. N m A .  supra note 1, ch. 11, art. 1114(1), 32 I.L.M. at 642; see Linda Robinson, A Tale of Two Troubled 
Cities, U.S. NEWS & WORLD REP., Mar. 1, 1993, at 46, 46 (focusing on environmental and health problems 
resulting h m  maquiladoras in Ciudad Juarez, Mexico). 

FN28. NAFTA, supra note 1, ch. 11, art. 1114(2), 32 I.L.M. at 642; see The North American Agreement on 
Environmental Cooperation, Sept. 13, 1993, US-Mex.-Can., DEP'T ST. BULL. (entered into force Jan. 1, 1994) 

(stating that NAFTA cannot prevent country from enforcing its individual environmental laws). See generally 
Environment, MEX. BUS. MONTHLY, Feb. 1993, at 12. 

A $220 million loan from the World Bank will help finance a $1.1 billion Transport Air Quality Management 
Project for the Mexico City Metropolitan Area .... The objectives of the project are: (1) to reduce the growth of 
emissions and of particulate matter from transport sources; (2) develop a policy framework to support both 
mnspart and air-quality objectives; (3) improve the scientific base underlying the air-quality program development 
and managemen6 (4) strengthen institutional capahllities to effectively plan and implement air-quality programs 
over the long-run. 

Id. 

FN29. HOUSE COMM. ON STATE, FED., & INT'L RELATIONS, INTERIM REPORT ON THE POTENTIAL 
IMPACTS OF THE NORTH AMERICAN FREE TRADE AGREEMENT ON THE STATE OF TEXAS 82 (1993); 
see Environment, MEX. BUS. MONTHLY, Jan. 1993, at 7 (stating that discovery of hvelve toxic waste dumps, eight 
in region surrounding Mexico City, over last six months underscores immensity of environmental problems facing 
Mexico). Mexico's Attorney General for the protection of the environment stated that "[tlhere were rules passed by 

Congress .... [A] lot of those mles were beautiful, but only written in hooks .... It is only in the last six months that 
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our government has begun to enforce many of those laws." Id 

FN30. NAFTA, supra note 1, ch. 11, art. 1108, 32 I.L.M. at 640-41. 

FN31. In the case of Mexico, the exceptions take into account constitutional requirements reserving certain activities to 
the Mexican State. See Anne M. Driscoll, Key Provisions of the North American Free Trade Agreement, BUS.. AM., 
Oct. 19, 1992, at 3 (staIjng that "NAFTA does not extend to Government-sponsored technology consoma and R&D 
programs but] permits future measures to protect national security"). 

FN32. NAFTA, supra note I, ch. 11, art. 1108(l)(a)(ii), 32 I.L.M. at 640 

FN33. Id. ch. 11, art. 1108(l)(a)(i)(iii), 32 I.L.M. at 640. For example, [bloth Canada and Mexico reserved the right 
to review acquisitions in their counh.[ies] over a set threshold amount. For Canada, the threshold is $150 million (1992 
Canadian dollars) as set out in the Canadian Free Trade Agreement with the United States. Mexico's threshold will 
start at $25 rmllion (US. dollars) and will be phased up to $150 million in the tenth year after the agreement goes into 
effect. Thereafter, both of the threshold levels wdl be indexed to grow with their GDP (gross domestic product). 
HOUSE COMM. ON STATE, FED., & INT'L RELATIONS, INTERIM REPORT ON THE POTENTIAL IMPACTS 
OF THE NORTH AMERICAN FREE TRADE AGREEMENT ON THE STATE OF TEXAS 81 (1993). 

FN34. NAFTA, supra note 1, ch. 11, art. 1108(l)(b). 32 I.L.M. at 640; see HOUSE COMM. ON STATE, FED., & 
INT'L RELATIONS, INTERIM REPORT ON THE POTENTIAL IMPACTS OF THE NORTH AMERICAN FREE 
TRADE AGREEMENT ON THE STATE OF TEXAS 81 (1993) ("Mexico will ... continue its prohibihon on foreign 
ownership of land and water in a 100-&meter ship along the country's border or in a 50-kilometer strip inland from 
its coasts. However, foreigners will be permitted to acquire a bust in these areas for a period not to exceed 30 
years."). 

FN35. NAFTA, supra note 1, ch. 11, art. 1108(2), 32 I.L.M. at641. 

FN36. Id. ch. 11, art. 1108(3). 32 I.L.M. at 641. 

FN37. Id. ch. 11, art. 1108(3), 32 I.L.M. at 641; see HOUSE COMM. ON STATE, FED., & INT'L RELATIONS, 
INTERIM REPORT ON THE POTENTIAL IMPACTS OF THE NORTH AMERICAN FREE TRADE 
AGREEMENT ON THE STATE OF TEXAS 80-81 (1993) (asserting that "Mexico has resewed most activities in the 
energy sector to the state"); see also NAFTA, supra note 1, ch. 6. 32 I.L.M. at 364 (discussing specific issues related 
to foreign investment in Mexico's energy industry). A few sectors, such as basic telecommunications, social services, 
and maritime services are not subject to the constraints. Thz Governments of Canada, the United Mexican States, and 
the United States of America, Description of the Proposed North American Free Trade Agreement 31 (1992) 
(unpublished document, on file with the St. M q ' s  Law Journal). 

FN38. NAFTA, supra note 1, ch. 11, art. 1108(4), 32 1.L.M. at 641. 

FN39. Id. ch. 1 I ,  art. 1108(8)(a), 32 I.L.M. at 641 

FN40. Id. ch. 11, art. 1108(8)@), 32 I.L.M. at 641 

FN41. Id. ch. 11, art. ll08(8)(a), 32 I.L.M. at 641. 

FN42. NAFTA, supra note 1, ch. 11, art. LL08(8)(b), 32 I.L.M. at641. 

FN43. Id. ch. 11, art. 1108(8)(c), 32 I.L.M. at 641 

FN44. Id. ch. 11, art. 1109, 32 I.L.M. at641 
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FN45. Id. ch. 11, art. 1109(1), 32 I.L.M. at641. 

FN46. NAFTA, supra note I,  ch. 11, an. l109(l)(a)-(c), 32 I.L.M. at 641. 

FN47. Id. ch. 11, art. 1109(l)(d), 32 I.L.M. at 641 

FN48. Id. ch. 11, art. 1109(l)(e), 32 I.L.M. at 641. 

FN49. Id. ch. 11, art. 1109(3), 32 I.L.M. at 641 

FN50. NAFTA, supra note 1. ch. 11, art. 1109(4), 32 I.L.M. at641. 

FN5l. Id. ch. 1 I ,  art. 1109(4)(a)-(e), 32 I.L.M. at 641. 

FN52. Id. ch. 11, art. 1110(1)-(Z), 32 I.L.M. at 641; see Juan F. Torres Landa R., The Changing Times: Fareign 
Investment in Mexico, 23 N .Y.U. J. INT'L L. & POL. 801, 810-12 (Spring 1991) (reviewing Mexico's economic 

environment 6om its colonization by Spain to present administration of President Carlos Salinas de Gortari). The 
author provides insight into the motivation of these policies and specifically touches on the subject of expropriation. See 
generally Justine Daly, Has Mexico Crossed the Border on State Responsibility for Economic Injury to Aliens? 
Foreign lnveshllent and the Calvo Doctrine in Mexico A k r  NAFTA, 25 ST. MARY'S L.J. - (1994) (discussing 
Mexico's historic treatment of alien investors and NAFTA-inspired changes). 

FN53. NAFTA, supra note I ,  ch. 11, art. lLlO(1), 32 I.L.M. at 641 

FN54. Id. ch. 11, art. IllO(l)(aHd), 32 I.L.M. at641 

FN55. Id. ch. 11, art. 11l0(2), 32 I.L.M. at 641-42. 

FN56. Id. ch. 11, art. 1110(3), 321.L.M. at642,  

FNS7. See NAFTA, supra note 1, ch. 3, art. 3811, 32 I.L.M. at 299 (defining G7 currency as currencies of Canada, 
Germany, France, Italy, Japan, United States, or United Kingdom of Great Britain and Northern Ireland). 

FN58. Id. ch. 11, art. 1110(4), 32 I.L.M. at 642 

FN59. Id. ch. 11, art. 1110(5), 32 I.L.M. at 642 

FN60. Id. ch. 11, an. 1117(1), 32 I.L.M. at643 

FN61. NAFTA. supra note I ,  ch. 11, art. 1118, 32 I.L.M. at 643. 

FN62. Id. ch. 11, art. 1119(a)-(d), 32 I.L.M. at 643. 

FN63. Id. cb. 11, art. 1120(1), 32 I.L.M. at 643 

FN64. See id. ch. 11, art. 1139, 32 I.L.M. at 647-48 (denoting lCSlD Convention as Convention on Settlement of 
Investment Disputes Between States and Nationals of Other States, executed at Washington, D.C., on Mar. 18, 1965). 

FN65. NAFfA, supra note 1, ch. 11, art. 1120(l)(a), 32 I.L.M. at 643. Signatories of the ICSlD Convention include: 
Argentina, Barbados, Belize, Bolivia. Chile, Costa Rica, Ecuador, Grenada, Guyana, Haiti, Honduras, Jamaica, 
Paraguay, Peru, Saint Lucia. Tobago, Trinidad, United States, and Uruguay. Whitney Debevoise & Richard Hearnz, 

The Climate For Arbitration Gets Warmer: Multilateral Agreements Smooth the Way, N.Y. L.J. June 1, 1993, at 54. 
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FN66. Id. ch. 11, art. 1120(1)@), 32 I.L.M. at 643, 

FN67. Id. ch. 11, art. 1120(1Xc), 32 I.L.M. a t  643; see also id. ch. 11, art. 1138, 32 I.L.M. at 647 
(indicating that UNCITRAL Arbitration Rules refers to arbitration rules of United Nations 
Commission on International Trade Law, which were approved by United Nations General Assembly 
on Dec. 15, 1976). 

FN68. Id. ch. 11, art. 1106(l)(g), 32 I.L.M. at 643. 

FN69. NAFTA, supra note 1, ch. 11, art. 1121(l)(b), 32 I.L.M. at 643 

FN70. Id. ch. 11, art. 1121(l)(b). 32 I.L.M. at643. 

FN71. Id. ch. 11, art. 1121(2)(a), 32 I.L.M. at 643. 

FN72. Id. ch. 11, art. 1121(3), 32 I.L.M. at643 

FN73. NAFTA, supra note 1, ch. 11, art. 1116(2), 32 I.L.M. at 643 

FN74. See id. ch. 11, art. 1125, 32 I.L.M. at 644 (declaring that "[tlrihunal established under this Article shall be 
established under UNCITRAL Arbitration Rules, and shall conduct its proceedings in accordance with those Rules"). 

FN75. Id. ch. 11, art. 1123, 32 I.L.M. at 644; see Alan M. Rugman & Andrew Anderson, The Dispute Settlement 
Mechanisms' Cases in the Canada-United States Free Trade Agreement: An E~OnOrmc Evaluation, 24 CEO. WASH. 
J .  INT'L L. & ECON. 1, 3-4 (1990) (discussing "Arbitration Panel" under Canada-United States Free Trade 
Agreement). The arbitration panel for disputes in the Canada-United States Free Trade Agreement 

consists of five members, at least two of whom must he U.S. citizens, and two of whom must be Canadian citizens. 
The fifth panelist acts as  chairperson of the session and may be a citizen of either country. Outside members must 
be sought when the roster of potential panelists has been exhausted, or all the current members have been 
eliminated from serving on panels due to either vetoing by a party or a conflict of interest on the part of the 
prospective panelist. 

FN76. NAFTA, supra note 1, ch. 1 I ,  art. 1124(1), 32 I.L.M. at 644. 

FN77. Id. ch. 11, art. 1124(2), 32 I.L.M. at644. 

FN78. Id. ch. 11, art. 1124(3), 32 I.L.M. at 644 

FN79. Id. ch. 11, art. 1124(4), 32 I.L.M. at 644 

FN80. NAFTA, supra note 1, ch. 11, art. 1130, 32 I.L.M. at 645; see id. ch. 11, art. 1138. 32 I.L.M. at 647 
(defining New York Convention as "United Nations Convention on Recognition and Enforcement of Foreign Arbitral 
Awards, conducted at New York on June 10, 1958"). 

FN81. Id. ch. 11, art. 1130(a), 32 I.L.M. a t  645. 

FN82. Id. ch. 11, art. 1130@), 32 I.L.M. at 645. 

FN83. Id. ch. 11, art. 1131, 32 I.L.M. at645. 
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FN84. See NAFTA, supra note 1, ch. 11, art. 1132, 32 I.L.M. at 645-46 (stating that disputing party may also request 

tribunal to appoint other londs of experts). The bribunal may also, on its own volition, appoint one or more experts to 
report in writing on any factual issue concerning environmental, health, safety, or other scientSc matters raised by a 

disputing party in a proceeding. Id. 

FN85. Id. ch. 11, art. 1132(1), 32 I.L.M. at645. 

FN86. Id. ch. 11,  art. 1132(2), 32 I.L.M. at 646. 

FN87. Id. ch. 11, art. 1134, 32 I.L.M. at 646. 

FN88. NAFTA, supra note 1, ch. 11, art. 1135(1), 32 I.L.M. at 646, 

FN89. Id. ch. l I, art. 1135(3), 32 I.L.M. at 646. 

FN90. Id. ch. 11, art. 1135(l)(a)-(b), 32 I.L.M. at 646. 

FN91. Id. ch. 11, art. 1135(2)(a). 32 I.L.M. at 646. 

FN92. NAFTA, supra note 1, ch. 11, an. 1 l35(2)(b), 32 I.L.M. at 646. 

FN93. Id. ch. 11, art. 1136(1), 32 I.L.M. at 646. 

FN94. Id. ch. 11, art. 1136(2), 32 I.L.M. at 646. 

FN95. Id. ch. 11, art. 1136(3)(a)(ib(ii), 32 I.L.M. at 646. 

FN96. NAFTA, supra note 1, ch. 11, art. 1136(3)(b)(i), 32 I.L.M. at 646 

FN97. Id. ch. 11, art. 1136(3)R)(ii), 32 I.L.M. at 646. 

FN98. Id. ch. 11, art. 1 l36(5), 32 I.L.M. at 646. 

FN99. Id. ch. 11, art. 1136(5), 32 I.L.M. at 646. 

FN100. NAFTA, supra note 1, ch. 11, art. 1136(5)(a). 32 I.L.M. at 646 

FN101. Id. ch. 11, art. 1136(5)@), 32 I.L.M. at 646. 

FN102. Id. ch. 11, art. 1136(6), 32 I.L.M. at 646. 

FN103. Id. ch. 11, art. 1137(l)(a), 32 I.L.M. at646. 

FN104. NAFTA, supra note 1, ch. 11, art. 1137(l)(b), 32 I.L.M. at646 

FN105. Id. ch. 11, art. 1137(l)(c), 32 I.L.M. at 646. 

FN106. THE CANADIAN CENTRE FOR POLICY ALTERNATIVES, WHICH WAY FOR THE AMERICAS: 
ANALYSIS OF NAFTA PROPOSALS AND THE IMPACT ON CANADA 13 (1992). 

END OF DOCUMENT 

Copr. " West 1995 No claim to orig. U.S. govt. works 



NUMBER OF REQUESTS IN GROUP: 7 

APPROXIMATE NUMBER OF LINES: 5774 

DATE AND TIME PRINTING STARTED: 11/14/95 10:51:56 am (Eastern) 

Copyright (C) 1995 by West Publishing Company. Copyright is not claimed as to 
any part of the original work prepared by a U.S. government officer or employee 
as part of that person's official duties. All rights reserved. No part of a 
WESTLAW transmission may be copied, downloaded, stored in a retrieval system, 
further transmitted or otherwise reproduced, stored, disseminated, transferred 
or used, in any form or by any means, except as permitted in the WESTLAW 
Subscriber Agreement or with West's prior written agreement. Each reproduction 
of any part of a WESTLAW transmission must contain notice of West's copyright as 
follows: "Copr. (C) West 1995 No claim to orig. U.S. govt. works." Registered 
in U.S. Patent and Trademark Office: WESTLAW, WIN, WESTNET, EZ ACCESS and 
Insta-Cite. WIN natural language is protected by U.S. Patent Nos. 5,265,065 and 
5,418,918. 

CLIENT IDENTIFIER: STEPHAN 
DATE OF REQUEST: 11/14/95 
THE CURRENT DATABASE IS INT-TP 
YOUR .TERMS AND CONNECTORS QUERY: 

TI(GATT (GENERAL /S AGREEMENT /S TARIFF!) NAFTA (NORTH /S AMERICAN /S FREE /S 
TRADE /S AGREEMENT) MERCOSUR EC EU (EUROPEAN /S (COMMUNITY UNION))) & 
EXPROPRIAT! /P PUBLIC /S PURPOSE /P COMPENSAT! /P NONDISCRIM! 


