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Jerery Skearmur

FROM DIALOGUE RIGHTS TO
PROPERTY RIGHTS:

FOUNDATIONS FOR HAYEK'S LEGAL
THEQRY

Hapele’s phitosaphey of low has Karics features, but he offers indireet utititerian arguments

Jor them. Hayee's angumeni might be sirengthemed by tonsidering that the uritariam has an
interest e fasrees of trith and falsity ard thus in the individual as the bearer of criticed
edgments. Individuals might chus be aceorded “dialogee rights” upon a (Popperiarn) cpiste-
weological hasis, an idea whick is further strengthened by che sonsideration that diclogue may
be exsended to the appraisal of the validity of wiilitariarizm, Moreover, such didlogue riphts
shouid be interpreied in large part as property righis,

Hayek as a young man was a sociglist. He wished yo reconstruct a socal
world which gave rise to misery and to profound dissatisfaction. He was
led, through his encownrer with Ludwig von Mises, to espouse a form of
classical liberalism. This, he atgued, would provide a bener path than
would socialism (o the realization of bis 1deals.

Now, one important theme in Hayek'’s liberabsm, as he subsequently
was to develop it. Is ¢he ideal of equality before the law —that, in ronsti-
tutipnal terms, itidividuals should be accorded equal rights, Hayek further
favars the ideal of the minimization of coercion of individuals, 2s part and
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parcel of which government also is 1o respect individuals’ rights. Al chis,
however, is argued for upon a basis that is broadly vtlitarian in its
character. Such idess make their appearance in Hayek's Freedom and the
Economic System and in The Road to Sexfdom:. But it is in Hayek's Congtitestion
of Liberty where they appear in a full-fledged form. Indeed, John Gray,
when diseussing Hayek's work, while he noted the “fundamenta] utilitar-
ian commitment in {Hayek's] theory of morality,” also wrote that “Hayek
has always been an cthical Kantiaa™ and that

What is distinctive in Hayek's Kaatian ethics is hisinsight that the demands
of justice need not be comperitive with the claims of general welfare: rather,
a framework of justice {5 an indicpensable condition of the successtul
achievement of general welfare?

While [ would have reservations about Gray's “always” —at least if it is

intended as a statement about Hayek's published work —his description

does seem tome to fit Hayek's Comstitution of Liberty. However, it describes

a claim racher than an “insight.” And what —one might wonder —would
someone make of this claim who zccepted Hayek's arguments for liber-
alism up to this point on broadly urilitarian grounds, but who did not fel
any pasticular sympathy for the idea that individuals should be accorded
equaf rights? They might well wonder: has Hayek actually provided an
aigument as to why individuals skould be teeated in this way?

It would scem as if, by the time he wrote The Constilusion of Liberty,
Hayek did not wigh to disagree with those who believed in “the valoe of
Liberty as an indispuble ethical presupposition. ™ But he was well aware
that “tc convince those who do not already share our moral suppositians,
we must not simply take them for granted.” He goes on to say that “we
must show that liberty is not merely one particular value but that ir is the
source and condition of mast moval values,” and, further, that “We can
therefore not fully appreciate the value of freedom until we know hew a
society of free men as a whole differs from one in which unfreedom
prevails.™ But this—while indicating that he will be concerned with
consequentialist arguments — perhaps begs our question, by the reference
to “as 3 whole.”

Indeed, when Haycek later refers to the issue of the urversaliry and
equality of nights in Law, Legislation and Liberty, he refers simply to his
wish “t0 continue on the path which since the ancient Stoics and Chris-
tianity has been characteristic of Western civilization.™ But this would not
cut much jee with our utilitarian — who is neither 2 Christian, nor 2 Stoic.
What wmild Hayek have ta do o show our utilitattan that he should be a
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liberal in Havek's sense? Is it reafly thc case that broadly utilitarian
concerns lead to hberalism, at all?

Ou the face of it, Hayck would have to show that circumstances can
be expected to arise within a libera) sodia) order which would be favored
by the urilitarian, and that aleernative forms of social order would be likely
ta have defects such 25 to make them Yess attractive

But over and sbove this, he would face another problem close to that

which, on some interprerations, alse feed J. 8. Mill® For Havek would
scerm xo have to argue 1 case for taking ach individual as something close
to an end in himself, and for respecting the contents of his choices, from
broadly utilitazian premises. (Or, at the very Jeast, he must argue that there
is na conflict berween all chis and uthicariznism.} In 2ddition, as Ravmond
Plant bas argued, there is 2 constraine over Havek in his responses to such
problems. For he must provide responses that lead 10 individuals’ being
accorded ri ghts of the sort that he favors (i.c., rights appropriate o classical
liberalism, a Rechtsitaat, and 2 non-macket welfzee safetv-ner). RBut the
basis on which he argucs for these fghts must —presumably —snot also
support according to individuals positive rights of 2 stronger kind,
incompatible with his tiberatism.

Let us briethy consider, then, some of the problems that confront Hayek
a3 a liberal who wishes to argue his case in wtilizran terms, (Our
discussion may also contain something of interest for those who wish 10
argue o hiberal conclusions not in utlitarian but in Hobbesian terms, as
précisely the same problem about all individuals getting che same rights
occurs there, too, and the same ar closcly similar problems must be

overcome.)

Equality before the Law

First, consider the sdea that the law should apply equally o sl dtzens,
Hayek can of course point o the advamtages o all citizens from
membership of 2 large sodety in which there is practiced the sodal
division of labor: where individuals, under the mie of law, ate free o
choose their own accupations and act on the basis of their own knowl-
edge, and where their activities ate cocrdinated through market mecha-
rdsms. Suppose (for the sake of argument) thac Hayek is correet dhae such
2 sogety with 2 weifare safery nct will, all things considered. do better in
terms of the well-being of its citizens than a centralty planned socety or
a sociery in which social justice is pursaed politicalty.” This wouid nor,
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however, in itself explain wlr,- the laws of H:yck 's favored socety shonld
gve equal rights to all citizens.

Clearly, there ore utilitarian arguments fou this, related to the kind of
social order that Hayek isenvisaging. In such forms of sodal onganization,
ciizens are typically dealing (in economic transactiots regulated by 1he
legal syswem) with individuals with whom they do not have face-to-face
relationships. Thete is thas a clear advanuge w them if they can deal with
such people as kegal agents in as abstract and genera! a form as possble.
And so, ceteris panibus, they will not wanz to face the high information costs
that varisbility in che law with respect to different individuals may bring
with it.

There may also be some (although smalle) costs thac follows from the
probizm of identifying individuals who have diffesent rights even in
situztiops where we ¢t in face-to-fice contact with them. More irmpoc-
tantdy, in face-to-face situations most of us® would, I guess, fol thar all
kinds of human and cultaral disadvantages result if people have radically
different rights, as opposed to all relationships being with dtizens who
share a basic legal equalicy. {Le.. [ guess that most of us would, with
Roussean, aesthetically prefer fife in a sodety without dependence, ai-
though we would wish to extend it further than he did — {¢. beyond men')

However, it is by no means clear that the quantitative gains that ane
might make from engaging in imeractions with other individuals as
formal equals, together with qualisative gaint of the kind indicaeed sbove,
will constite sufficent utilitarian grounds for the law being genuiacly
universal in its character (and vhus for every individual’s having the same
formal righes). -~

Idemtification and infbemational problems may be susceptible to vari-
ous ferms of technical solution. It is strikiag that the aredit card, with
machire readable informaton, already provides ways in which discrim-
irafion may casily be made berween individwals of different status.®
Human beings have (unhappily) also shown thenselves all too adepi ac
the construction and successful biving out (by all pardes) of cultures in
which there is not formal equality (think onfy of the history of the
rehationships berween men and women).

It is also by no means clear ehat the resulrs of 1 stilitarian comparison
of excploitstion and of freedom will go Havek’s way. Thers may be huge
gains to the #xploiters if 2 minority is exploded — say, most radically, by
their being “farmed” as an organ bank for transplare operations for the
majority. In this grim siracion, their use for transplants apart, the minor-
ity may engage in the ordinary transactions of a liberal socieey with their
exploiters. It might also be the case that the exploited minority are not all
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that unhappy. If someane is so used, their heirs may be given a sum of
money. If the osk of thear bring “used™ in this way is low, they may nct
be able to feel any more about it {until it occurs) than we do about, say,
the risk of beng struck by lighting. They might be chosen by lot, And
it is also quite possible that— as 2 ranonalization of such a relationship —
they might come to accept some belief, custom or ideology that enables
them to fex] good abowt being exploited.

Now, it ishy no means clear that, on utilimrian grounds, atl this woald
be outwelghed by: (i} the gain in well-being on the part of the minoricy
if they were no longer exploited; wgether with (if) such gains as there
right be to the majoriry from the fact that they would now only inzeract
swith citizens with one status before the law. ™

The kiberal utilitatian ~ the person whe wants © extract the doctrine
of equality before the law from a doanine of utlity —would dus seem
not to be ina strong position. Bot what of Havek's arpument — which
appears both in The Road 1o Serfdom andin The Constitution of Liberty —~tha
“liberty is mor merely one particalar vatue but . . | it is the source and

condition of most moral values™ "

I this is meant 3s an argumestt to the effect that well-being is promoted
by Liberty. thenit will be open to cticismon the groundsindicated sbove
(i-e.. chat it would Jook as if there are cases in which general well-being
is promated by some individeals wal being accorded full ights). Yet if it
is ro be taken as an argument that the good — s2v, virtue—3s only the good
if it 1s cheser freely, it will have Bide appeal o thost who favor a
consequentialist ethic such as utilitarianisn.

Even those who agree that it is something like virtue thaeis all-impor-
ant {Bking “virtue” a5 a shorthand for those demerts of the good the
moral charactsr of which depends upon dwir being frecly chosen), the
case for liberty is not sewn up. For someone could well argue for
paternalistic restrictions on liberty {say, against drug mking) in order to
maximize, in the long run, the ocrurrence of virtuous acts; or wrgue that
paternalistically imposed education is nesdad in onder to supply e indi-
vidvals what will form the content of 2 morality of virtue; or that foe
individuals to be able 1o practice moral values requires that material
pretequisites (such as foodd) be satisfied, the provision of which requires

restrictions cn the liberty of others that are not compatible with liberal -
ism.*

¥ the virtue argument is widened 1o indude an appeal to some idez of
the individual creating himself —to his bting something like 2 work of
art— this, also, will prave far from conclusive. For such a view is vulner-
sble o what might be called the Pygmalion objection: that someone else
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might beable to make a much better job of ourselves as a work of art than
we czn, on our own. And cven if these arpuments could be e, there
would soff be the problemt of why aerpone should be accorded such
concern—~rather than, say, some people sacrificed to the greaser virtue of

others.

Respect for the Preferences of Each Individual

Let us look at these issues in mote detadl, First, Hayek believes that we

should respect the preferences and choices of cach individual. Why should

we do this? Presumably, because they are thought to provide the best path

to knowledge of what will sadsfy and what will dissatisfy rhat individual

{to say nothing of their relevance to higher-flown ideas about individe-

ality). A case can be nade here for patsmalism. Burit is one to which itis

not too difficult for Haysk to reply, if e makes use of arguments zbout

the svailability of knowledge abong the hines of Mill's O Liberty, and if
be demands that we take 2 realisric as opposed to ar “enlightened despot”
view of the likely performance ofthose manning the political institutions
that are allocated a paternalistc role. 1 will thus assume that Hayek could
make oug 3 rezsonable case for confining paternalism oo children and to
governmenta] rosasnres of a sort that do not call inte question his ideas
abour the legitimate sphere of governmenl action.

More serious, perhaps, are problems about the manipulation of
individuals’ tastes: of whether individuals’ preferences are 2 good guide
to their well-heing, given the inflyences to which thrse preferences may
be subject in 2 market-bastd society. These influences mighr be argued
o il within 2 continnum, ranging from braitewsshing, through sodal-
izadon, to the influence of advertising in a plutalistic setting.

At fiest sight, i might be thooght that Hayek his 2 strong case, just
beeause he would seem to have something pertinent 1o say about cicher
end of the spectrum. Brainwashing would seem to be ruled our, for
Hayek, by the fact that it would involve coercion; while on advertising
Hayek has written briedly, bat spiritedly — for exarmple, in his response o
Galbraith."* Here he argued that the influence exereed by advertising
POses no serious problem provided that the power wo influence people is
not in the kands of just one person or organization.

Hayek himself was clearly concerned only with tatter-of~face issues
that Galbraith had highlighted, rather than with the deeper problem of
the mulnplication of necds in commercial society, 25 discussed, variously,
by Mandeville, Rousscau, Smith, Hegel and Marx. However, there is
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miore depth than ane might suspect to Hayek's response. For be also raised
animportant problem (or those — like Galbraith— who complained dbour
the manipulation of preferences. Hayek pointed out thar wsees such as
those for opers are clearly not natural to us, but that they are something
that Galbraith would presumably not wish to condemn. He might have
added that such mstes may well have w be acquired instially through
processes invalving cultural snobbery, che wish to imgpress, ew. (That s,
if there 15 a threshold that has w0 be crossed before peaple begin to enjoy
the things in question, and it one does not wish to coerce people into such
ustes.} All this would scem to make it incumbent upon Galbraith -—or
some “deepet” critic of fiberalism on such grounds—to offer a theory
relating the desirable conditions for the formation of preferences o
considerations of individual well-being. If my argument here is correct,
the critic of liberalism would seem to 9e faced by 2 massive problem which
he would need to salve prior w his teing able to make his criticism.
However, this weapon may prove double-edged, in that if the problems
thar § will discuss below concernung the anthenticity of preferences
amourr w arything, some such theory might also seem to be needed by
the bberal.
[ would indeed admit that cases may exist of inauthentic preference or
of false consciousmess, which are generared and sustsined by forms of
social ineraction which do not involve coencion, This may happen in
inteepersonal relationships. (Sec, for a possible case —which, while initi-
ateddn 2 way that involved coercion, seems to have been later sustained
withowt it—Linda Levelice’s account of her relationship with Chuck
Trayror, as recounted in her book Ordeal 1 Similarly, ic seems plausible
thar some patterns of group interaction (such as those found in certain
religious seers) may sustain beliefs in sach 3 way that they may deserve 10
be called ideologies, and, in consequence, thar they may generatr prefer-
ences which can be described as inavthentic. Those who partidpate in
such rodal relationships may beinsulated from anything chat can call ther
beliefs into question. Such groups may thus practice forms of bebavior
chat — perhaps unintengionaily —render their beliefs “immune™ to criti-
csm. And they may not be aware of the Get that this s wking place
What 15 more, such cases of individuals and groups highlight—in an
extreme form —things that occur more widely in the day-to—day kives of
us 2ll.
if we consider sodial faczors as affeermg the way in which beliefs are
maintamed, 7 it is not difficult to see dhe belie®t of many people iIn many
kinds of situation as iess than authentic, and their preferences as thersfore
10t necessarily constituring a reliable indication of their interests, To the
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exient to which this is the case, it is uot <lear why those preferences
demmand the vespect that is accorded to them by kberaks. Clearly, should
we argoe thus, we would then stand in nced of a theory to assist us in
discriminating berween what is, or is not, an authentic preference, or,
more accurately, what are 2nd 2re not condigons under which people’s
views are not open o criticism. However, 2 is the case with more
ordinary atfguments concerning patermalism, it may be thae while we can
recopnize a problem about preferences as they corrently sand, the likely
cansequences of any alternative sec of insttutional arrangements might
SCCTTL WOTSe.

A further problem concerning the tespecting of indivaditals® prefer-
£N0es is raised in 2 paper by Martin Hollis which argoes (with reference
to Brave New World ) that, frorr. a utilitarian perspective, the simplest way
of getdng peopk to be satsfied would presumably be to change theit
physiclogy, such that they would then be more easily satisfied im existing
or ¢ven more modast circumstances. " To ke some substance {wiach, 1
would suggest, might be called “Stoite™) which would changs peopie’s
physiology such that they would be rendered deiriously happy by the
most modest of Groumstances, is somcthing that agy utilitarian might
find difficult to resist, for him- or bersel£ or on behalf of others.

The most obvious response to sach problems would be to have re-
course to Mill's arguments for the igher pleasures. Mill's zrgument —as
reconstructed, for acample, by John Gray™—was essenpally that the
Socratic pleasuces of a life involving risk and responsibility outweigh the
piggish pleasures of 2 lower-grade existence. But this ply 15 here of o
avail. For the kind of satsfaction accorded by Sune might be so engi-
neered a5 to casily outweigh the pleasures of a life of autonomy and
respaasibility —to which, if the argument is 1o stay utilitaran in character,
appeal must be made.

The more usnal kberal arguments for Tiberty as an engine for the
production of pkty wonld also seem o be trumped. As the uking of
Stoite promises optimal saisfactions, research on alternative ways of
achieving satisficttan becomnes pointless. And Hollis’s own way out of

his problem —a normactive theotry of human narure—seems o e to be
of 1o use either, unless it is explained how this is other than an arbizary

stipulation,
The Epistemological Tiwist

T would like her= to explore one way in which these arguments mighe be
met. One of cur concerns, above, wasto see if something zkin toa Kantian
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cthic of respect for persans could be generated from a consequentialisk
position which, at its toughest, was a form of utiliarianism. This has
customarily been done by adding w utilitarianisro some ideal or moral
tlement, whether directly, or through an analysis of the suppased prop~
erties of monal language.™

Ler us eschew anything of this sort as questicn-begging, and (inidally)
Testrict our argument o the confings of a hard-nosed utiliadanism. Is
thete anything that, from such a perspective, might assist us? [ believe that
there is. For if we are otilitarians, we are concerned with the relief of
suffering, and with the promotion of happiness. And these depend on
matters of fact. A3 aresult, guz utllitariams, we have an interest in pertinene
tratrers of fact, and thus —{ suggest— it other peopls through the contri-
bution they can make to the discovery of the truth ot falsity of daims
about such matters of fact.

Ifone feeds into the argument ar this palnt some not implausible ideas
from epistemology —in the sense of a theory of the growth of knowledge
(say, of 2 kind roughly like chat of Popper or of Peirce), which | havz
angued clsewhere is an approach which makes good sense of much else
that is 1o be found in Hayek’s work®—one has an argument for treating
people as ends in themselves generated within utilitarianism. For, to put
this “epistemological twist” at its most saark, while the uilitarian mighe
be able to curweigh respect for the preferences of one individual by those
of others, things ate very different whem onc is concemed with the
individual as 2 source of cognitive udgments. For hers, one single
counter-example —one single judgment - is enough to show chat some
staternent is false. And thege is 3 prima facie argument for treating individ-
uals as ends in themselves que sources of such judgments. The contribu-
tion—ot indeed the possible contribution —of each individuzl becomes
something ofinterest in itself and, a5 a consequence, so doesthe individual
who is its bearer. (ndividuals, that s to say, should be accorded what
might be called “dialogue rights™ by the wtilitaricn.

To be sure, pardcular judgments made by individuals may in some
sense be gverruled (e.g., if others cannot find the effects which they claim
to exist). Buk this overruling is not mevely done as a matter of head-count-
ing.¥ And one sriking Eature of the fallibilism of Popper or of Peirce is
that it indicates that we may always have someching o learn, even abowt
those things which seem most clear—cut; and even from—as Popper
points out, citing Burke® —thase people wha, on the face of it, might
seem (o have the beast to offer®

My suggestion is thos that via cur “epistmological twist” we can on
urilitarian grounds accocd “rights™ ta individuals who can— cr might be

e
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able to — make commbutions, however hutnble, in their nole 25 bearers of
cogritive judgments,”® Furthermore, the character of these rights is given
to us by epistemology, in the smse of 2 theory of the grawth of know!-
edge. (There is here, cleatly, 2 parallel with Jirgen Habermas's theory of
communicative competence.)® Popper's ideas about “conventionalist
stratagems” may also serve as the basis of a theary which ¢an explain
which kinds of social formation illeginimately protect people’s views from
openness to criticism

The theory of knowledge also furnishes us with 2n argument as to why
individuals should be accorded autonomy, in the sense that thar judg-
ments should not be dominated by those of other people. For their
Judgments are supposed to provide independem tests of claims made by
other people® Individuals should thus be accorded 2 measure of respect
as if they were ends in themselves, at least in this area of their activities.

However, our approach alsa suggests that these rights might be subject
to cermin qualifications. The rationale for according individuals righes.
and the character of those rights, are derived from consideratiens in the
theory of knowledge. It is on the basis of episeemological considerations
thar individuals are to be accorded freedom frominvolunt?ry domination.
But what of domiratiot that does not involve coercion—and the right
that individuale may elaim to join, volonarly, a religious sect. or 2
monasery, membership of which may have the unintended consequence
of cutting the individual off from partidpating in the wider Jearning
process? -

It would, indeed, seem to me that prima facie they would not have such
aright ® However, on practica} grounds one might argue thar there s less
of & dsk —to the growth of knowledge — from giving people such rights
than from setting up some social institunicn with the power to pass
Judgment a5 to what imstitutions an individual is—or is not—to be
allowed to join.

Four Objections to Diglogue Rights

It may be useful here to respond to four possible objections to these ideas.

(1) The introduction of “Stoite™ (sec above} mipht seem to pose an
insuperable difficalry: why should individuals be accorded “dislogue
rights” on utilitarian grounds, given that Stoite acts as ace of trumps when
we are plaving the game of wtiliarianism? Tt might be thought that the
obvious response from my position would be: don't take Scoite, 25 you
{and others) need your wits sbout you to think how vou might best be
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satishied, to solve problems, and, generally, to engage in dialogue abow
issues relating to utiliry, etc. But againsi this, it can be argued thatif people
rake Stoite, such activity is not needed, 2s everyone will be fully satisfied
anyway.

The objection is, 1 think, salid if the argument is put in sach a form.
However, all that needs ro be done is to raise the epistemological argumen
to a higher level. For rather than debating about happiness, we can debate
about Stoite itself, All kinds of daims have been made sbout Swoite and
its properties. But are ehese claims wrue? These, like any other such claims,
stand in need of scruting and thus of scrutinizers — and thus of individuals
with dialogue rights of the sort that we have deseribed. {What is more,
they also should not be wking Stoite while engaged in such activities if it
affects their judgment!)

(2) This naturally leads on to the next issue: haven't we simply created
2 paradise for abswemions iakellecrnals, in which sl resources would have
to be diverted from enjoyment into investigation —which is an odd view
for a wiilfarian to take?

It scems to me that an answer of sorts can be given from within cur
“cognitive” perspective. For in order to evaluate certain claims we will
have to be cancerned not just with abstract argument, butalso with trying
ot various ideas in a practical way. Such appraisal will require command
over Tesoutces, the development and use of practical skills, and even
experiments in Eving ®

(3) A critic might also object thar all that we have given rights o is a
person’s intellectuzl capacities; and, pointing to the fact that in the dassical
world inclectuals were sometitnes slaves, ha might ask whether the
“diatogue rights” we have developed so far might not be mare restrictive
in their scope than they may have seemed. Cauld not intellectuz] erman-
cipation be guite compaiible with social domination? An answer to this
is, | think, provided by the ideas suggested in the previous paragraph. For
if we are also concerned with experiments in living and tacic knowledge,
rather than just with abstract theorctical knowledge, it would seem thar

we would have the basis for an argument for rights thar go beyond the
merely intellecwial, to encompass fuller social iberties of the sort needed
for expetimenes it Living.

(41 It might further be argued that Thave been engaged in some sleight
of hand. For 1 started with the problem of respeat of the prefermces of
individuals; but Thave discussed only their judgmens.

It does scem ta me that 2 cognitive approach an—and should —be
taken to much of what 15 often treated as mere preferences; but I cannot
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cliscuss this issue here.® What I can say, in muigation of the line that |
have wken, is chat it is cerrainly possible for us to take many of our
preferences as having 2 cognitive element—i.2, as involving a judgment
that some object has the propesty of, for example, giving us pleasure of a
particular sort, Naw, the cognitive aspects of these preferences will be
accorded weight and protection by virtue of cor episternolagical twist.
But the non-cognitive aspects of cur preferences, and non-cognitive uses
of righty which pecple are accorded for cognitive purposes. may also
receive protecton — as 3 side-effect. Thar they recaive such prowection is
a contingent claim, and it rests on the hypothesis that there is no pradtical
means of protecting one without the other which will not. in its surn,
generare other, more undesirable, unintended consequences,

This claim meay itself prove incorrect. Tt is also possible thar, even if thas
claim is coresct, it may be felt that there is something wrong with our
argument: is it acceptable that important seeps in out argument have such
2 contingent character? To this, the appropriate response s thar Hayek's
own argumnent depends entirely on such contingencies. For, clearly, an
ommiscient God cauld be 2 central planney; and many of Hayek's own
argumenits depend on (presumably contingens) facts about the ways i
whick human beings are limited in their knawledge.

Plant’s Challenge

Jt might be argued, however, thatinsofar as any of the above is successful,
it walks intc the rap set for the market-liberal by Raymond Plar.* For
if people are w be accorded rights of the kind favored by (classical)
liberalism, because of the epistomological wile that they migh play,
should they not also be accorded “welfare rights™ too? For could these not
also be presented as having an “spistemclogical” rationale: if a citizen is
to be able to contribute, he or she woald seem w0 reed such resources as
wauld enable him to play a full tole as an active dvic participant.

{t seerns 1o me that, as Hayek's argument — and our argument here —is
at botiom udlitarian, the issue of whether such rights are admirted, and
to what oxent, rmst be empirical in character. | cannor address the
substance of this issue here, for reasons of space, other than to indicate
that ] think that much the same arguments as Hayek is able to use against
the desirability of high levels of welfare provision for reasons of human
well-being should apply here, too.

Aside from rhe atisience and quangity of such entitlements, should shey
be called “rights™? Nothing much depends on words—and T would have
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no objection, if we can agree that they should exist, that they be called
rights, provided we remember that such “rights,” like all others within
this spproach, are derivative in their characrer from utilitarian considera~
tions. Hayek does cspouse the idea of a welfare safety net. And 1f thrat is
desirable on utilitarian grounds® there would seem to me no reason why
an individual's entitlement to its protection should not be called a right—
akhough it would, in sotne wavs, be rather different in character from

ather rights.

The Rights of the Talking Chickeert

There is, however, one major difficulty with the approach rhar we have
waken sa far. K is that the point of valuing the individual's cogritive
contribation is through the contribution thar this can make to the goal of
utilicy, As such, it competes with other congributions that that individual
might make —for example, as an object to be consumed by others.

Now I suggested above that from a utifiarian perspective, it might be
possible to sanction grucsome arrangements in which, say, a minoniry
were vreated as something Eke bing argan banks for the majoricy. In such
4 siuation. does our “epistemnological twist” cur any ice?

It may net, in that the cognitive contribution which the peogle in
question might reasonably be cxpeaed m make might well be ourweighed
by the concribusion that they could make as objects to be consumed. The
sinuation i not unlike that, say, of 1 taiking chicken who tries 1o preserve
his life through pointing out the cognitive cottributions that he might

have to offer. But his interlocutors ntight be hungry, and getting hungrier.
And they mighic correctly judge that the chicken could contribute mort ©
utilivy ithe is caten than through his contributions to our factual knowl-
edge. Even wher their interest is concentrated exclusively on cating
chicken, he might sul) them by engagirg them in discussions about
chicken Tecipes. But not only would this seem demeaning (and thus far
from the kind of rights in which the liberal is interested), but, as they got
hungrier and hungtier, there would come a poine at which what was to
be gained from cné tecipe rather than another was simply of o further
interest 10 them. The cad—utility — in terms of the achievement of which
rights were being accorded would, in such a case, itself serve 1 orump

those rights.
Is this the end of the road — not pust for the chicken, but aiso for our

line of arguemene? 1€ so, while it has got us some way, it has llen shore af
what a liberal might hope to achieve.
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The Cognitivist Tiwist

b

Ther is, | chink, a further move that might be made here. For all of the
above ~ including our discussion leading to the sad fate of ¢he chicken—
was conducted within utilitarianism: a substantve exhical cheary, the
carrectness of which was wken for granied, {Or, more predscly, out
COTIOLTN Was 5o see if rights ofa character Gmiliat from classical lberalism
codd be generated from within utilitarianism.) This, in itself would
indicate thar there is a firrther mowe that the chicken might make: he might
ergage with his would-be butcher not over the utility of killing him as
opposed to listening to what he might have to say, butover the correcmess
of utilimranism!

At this new level of argument, 2 further case can be made ot for tights
for the sake of individualy’ cognitive contrbutions The situation here is
somewhat more complicated, given the fact that there are clearly dis-
m:.’bogies,, in werms of both geals and the methods aporopriate for their
achievernen, betweer ethics and empirical knowledge. But it seems to
me t._h:.l: there are sufficient similarities for an argument kike that in the
Frevious sections to go through, ™

[ elsewhere have set out such a theory of edhica! argumment, by way of
an adaptation of Kad Popper's ideas on epistemology and echics.™ It
amounts ¢ the replacemen: of the utilicariznism in wrms of which we
bave .bu:n arguing so Br by whar is, in effecr, 2 Rllibilistic ethical
inquitionisra at the level of pamticulas judgments, where individuals’ judg-
ment; are subject 1o corero] by intersubjective consensus, in close parallel
1o Popper’s ideas about the “empirical bagis™ of science. Against such an

empirical basis™ of ethics, ethical principles may be tested as 1o their
vahdny It would seem to me Likely that the procedures of such a theory
might well generate, at the level of substantive ethical judgmene, a con-
sensus that suffering is bad and, other things being equal, that it is good
that people should be able to satisfy their desires. This would thus simadate
at least some aspects of utilitarianism.

That consensus wold itsel f gen=rate the problem with which we have
been concernied so far: what are the appropriate institutiom] arrangz-
mens for the promotion of atiliy; and what arc the merits of classical
libezalism onthis basis? However, our cogritivist twist would screngther:
the argumerx, developed within our uclitafian setdng, for according
"d.u!ogue rights” to the individual. For it weald allow the individual to
call into question utilitarian values if they should provea threat to his own
cuastence. For he and other didzens are now accorded dialogue righs of

)
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an enhanced character: ones thar cannot automatically be tramped by
utilitarian appreciations of themselves as objects to be “consumed.”

But whas of the acceptabitity of these ideas concerning dialogue about
ethical issues? If we are faced with people who are cognitivists and
fallibilists in ethics, and are willing to accept that the patterns of argurment
in ethics are close to those in matters of fact, then our argument goes
through very simply. But such sccong assumptions are probably pot
needed. For many non-cognitivists accept the legitimacy of just such
argumentation concerning the formal character of ethical discourse; and
they acceps, further, that such discourse may have consequences for
maticrs of substance in the fied of ethics [they might thus be called

a-ethical cognitivises),
muThc biggest f;uoblcm would seem to be with the ethical nihilist. [fhe

(can be engaged in argument, then there is 2 toehold tor the esablishment

of “dialogue rights” of the sort with which we have been concerned. But

his resporise ta Socrates should not be we argue with him, but to hit um
over the head ™

The liberal who is after “dialogue rights” even here seems to have an

advantage, in that, as a mter of empirical facr, people seem to be
moralizing creaturcs who rypically wish not just to do :h_ings, But wo feed
that they are ight in doing them. Into such feelings our dizlogue 2ppara-
tus—and hence something that will serve as the basis fac according
dialogue rights to others — might be plugged.

However, even i it were empirically the case that evryone possessed
such a disposition to moralize, this would not necessanly secure what the
libeal requites. For we tright well become convinced that this dispos-
tion should not be accepted in the way in which it presents itself to us.
For instance, it scems quite possible that socobivlogists might be able &
canvince us that we are, here, simply the victims of drives which we
possess because we arc the instruments through which genes teproduce
themselves. And if this were the case, we could, surely, decide 1 disregard
such promptings to morality. For why —ws= might reflect~ should we
{who clear'y have a choice in how we behave} consent 1o being used as
{mstrumenzs by genes for which we may not care a fig? Other human

beings. as our dispesitions to morality cause them to be Presenrzd w us,
may seem objects worthy of consideration. But if we discover thafl the
way in which we appreciate’ them is the result of something Kke a
biological plot by means of which & virus-like cbject manages ¢ tepro-
duce itself we may, quite rationally, accord such “moral promptings” tio

maral weight at all.”?

(\;hy should such a person be interested in talking? As Nozick justy sad,
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Tam not arguing that such 2 sodobiological theory is wroe; merely that,
if u were true, we could well come to view the promprings of our
conscience and the wish to be ethically justified as something that should
not be given the kind of weight that seems metited by the way in which
it presents itself phenomenclogically. This does not mean that such
impulses should necessarily e distegarded; but it is not clear why chey
should be attended to when they are in conflict with our own seif-incersst.

However, it could be argued thar the biological knowiledge on dhe basis
of which sach 2 judgment is made must itself by validated via an inter-
personal pracess in which others must be zccorded rights for the sake of
thelr possible cognirive conirbution —just as in our =arfier discussion of
Seoite. Our appreciaton of the GIbbiliry of al human knowledge may
also make us sfow to disregard our ethical impulses, just because of the risk
that the sodobiolegical theories that led us o do so may not he correct.

But what if people do not have moalizing dispasitions, or if they
become canvineed, say through empirical argument in the field of biel-
OgY, that the promprings of such dispositions are not  be ken 2t face
vahue? What, in such cases, have we achieved? Our copnitivist twist
would, indeed, have been blocked. And utilitarianism as a substantive
ethical theory (constructed upon our moraliring dispostions) wouldalso
go under—znd with it the epistemologically based arguments for rights,
as presented so far in this paper.

Could amything be saved? Dialogue rights would, 1 suggest, ssll be
wattaned to 1 limited extent, in the sense that insofar as such peaple will
want cooperation from others boch socially and in their cogaitive capac-
ities, it will be in their interest @ Strie such Tights to G Bu
these rights would be subject to cvenmere severe limitations than w
the rights of our tatking chicken, in that these dialogue rights could be
crumped simply by the self-inerest of one's interlocutor.

In such circumstances, all is not completely lost for the liberal, For such
2 situarion adds something to the starting-point for contractarian srgu-~
menis Jike those of Buchananand of Gauthier, from which —they would
have us believe —liberalism of 2 sort can be extracted. However it isn't
clear o me how, in the face of codlitions of ¢he strong, Buchamar and
Gauthier are able to generate 2 theary of equality before the faw, and thos
make the world safe for chickens. And being myself a chicken rather than
a butcher by temperamen, and certainly sympathetic o their plight, Jam
inciined 10 explore further what might be done with epistemplogically
based arguments, rather chan o join ia the curremtly more fashionable
exploration of forms of pure comracrarianism *
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Provisional Conrlusions in Favor of Didlogue Rights

1 have, by developing the link between Hayek’s thought and the critical
rationalism of Karl Popper —a link which may also be made on indepen-
dent grounds, as | have argued elsewhere —been able to 2dd some argu-
memts o Hayek's. These, at the very least, do something to bolster the
urderpinnings of his Kantan-Bke ideas about the rule of aw. These ideas
about the rule of law play an impoctane role in Hayek's thoughe But they
hardly follew from his utilitarianism as he presents it, and are not obvi-
ously even compatible with it. What is more, while the line which wehave
taken is perhaps a strange one, atd may run into difficulties, it is not as
obviously queston-begging as would be a straight appeal to substantive
but highly contestable morzlideas, or toequally contestable theories aboue
individual rights.®
‘The essential point here~3s Hayek himsell recognizes i 2 passage
quoted at the swart of this paper —is that whatever one may onesclf teel
about the correcness of some ideal such as individual freedom, the only
argumencs for it that carry any weighe are those chat appeal to ideas that
arc not themselves contested by one’s interlocutors ® 1t is for this reason
that I have couched my argument in wrms of a maderate utilitadanism
and an epistemalogical llibilism. For these are ideas which are likely o
prove uncortentious to people of good will. Ac the same time, it shoald
ot prove wo difficult to call imto question —or at least 10 dety o be
intellecaually compelling —any more substantive theoties ta which other
people may be devoted, which may be at odds with these ideas.

From Dizlogue Rights fo Property Rights

Inthe previoussections, | discussed the problem, atising in Hayek's work,
of generatiag respect for cach individual s an end i himself from more
or less utiliarian premises. | suggested that this might be solved through
first an epistemological and then a cognitivist twist. 1 generated the rights
which I was seeking as “dialogue nghts” accorded two individuals gua

? (, participaus in factual and, finally, normasive dialogue

Suppose that my argunent above was i1 order. A problem might be
raised concerning the pertinence of the conclusions o which I was led.
For it might scetn as if my approach depended, crucially, on actual,
face-1o-face diadogue. It might then be suggested thar, in political cerms,
sgch 4n argument must generane a vatiant of the pofi-sized democratic
idea] that has so bedevilled modern pofidical thought. & would, indeed,
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be tronic if such a2 view were to be the conclusion of an argument
develaped in the spidt of Adam Smith and of Hayek. Far it was Smith
who acgued —in comrass to the views of Rousseau and the civic humanises
of his day—that the good sodety was 2 big society. And Hayek has
described the kind of socicry that he Bvors as the “Great Society.”

Perhaps a way out of the narrow confines of the polis is offered in
Popper's account of the principles that should undeclie a farge-scale
democratic society. This society is, 2eplicitly. nor of 1 face-to-face char-
acver. And it is implickly arrived ac by Popper's generalizing his view of
an idealized commumity of scientists in dialogue.

Unifortunately, Popper's view of scentists as engaged in such dialogue
is irself perhaps a Bitdle misleading. For even on Popper's own accoun,
scientists will be working within spedific, and competing, metaphysical
research programs. Berween these, dialogue is possible, fruitful, and
extremely important. But for such dizlogue to take place is by no means
a simple marter or 2 matter of routine, and it is often inconclusive in its
chamacter.*

Moreover, scientists are ahle to engage in didiogue to good effect even
when they are notin face-to-face conract {e.g. througn letsers or journals).
Bur they can da this just because the scope of the 1ssues that they are
discussing i restriceed. Thete are also widely accepted convenrions about
how such dialague should proceed.

Hawever, in politics, 2n inconclusive dialogue is not enough when
collecuve decisions arc bang @ken. For without consensus these deci-
sions will override the very dialogue rights for which we have argued —
unless there is explicit agreement to act on, say, 2 majoritarian basis, on
pragmaric grounds. In addition, political issues are multi-dimensional in
character (Hayek, in his arguments against «wral planning, put seme
emphasis an the fact that we seem faced with different, and appareatly
irreconcilable, ideas about the good life). Butiris difficult to have a fruitful
dialogue berween more than about four people, unless its scope is severely
limited (as aryone with experience in taking group tutorials in a British
university would surely testify).

What all this implies, [ would suggese, is that actual dialogue has its
limitations a5 a mode! for palirics. ] do not wish to claim that 3tis useless.
It will have a role ar the level of most general princples, and chus in the
legitimation of the entire systermn, and possibly in the detearmining of the
level at which a welfare safecy-net should operaze @ It may also have its
uscs 25 2 forum in which people may be called 1o give 3n account of what
they are doing, and to respond to criticism. Bue here we would not expect
that consensus will resulr, and no colkective action will follow.
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Does this bring us to the himits of the relevance of the “dialogue rights”
which we spent o much time developing it the previous sections?

My answer is; no. For while dialogue itself does have such limitacions,
the gains which we there made may be preverved in another form. For
dialogue may be simulated, by means of an “invisible hand” mechanism.
And individuals may be sccorded nghts, on epistemological grounds, in

\__order to participate tn such a mechanisra.

Juk

What this is leading up to—2s the reader may have guessed —is an
atgument from epistemology to an aitenvated version of Hayekian [iberal-
istm. For if individuals are accorded property righes; if they and their

. praperty are pratected by 2 “nightwatchman state”; and if they are free to

engage in cxperiments in living and to move bevweer such experiments,
sl chis can serve 25 2 surrogate for that more general dialogue which is
not directly artsimable.

The character of such property rights, the kind of protecrion thas they
are sccorded, and what sorts of activity are so protecied ace themselves
Jerermined by considerations from both epistemology and social theory.
Social theory comes in because we are here concerned with those arrange-
ments which wil best allow us to kearn, in conditons of scarciry and of
uncertainty. And it is in the face of these conditions thar Hayek's argu-
menrs, together with Buchanan's contention that we shonld not tseat the
state a5 a benevolent despot, seem to me to tell in favor of abasically liberal
model, with a2 welfare safecy net, rather than 2 model thar wouold gram
individuals mote extensive welfare rights for the sake of ther comribu-
tions to such a surrogate dialogue It 2 similar way, we can argur agamst
diverting resources o any cansiderable extent to bring someone who is
very sevecely handicapped inm partidpation i» our dislogue —just be-

cause of the high opporunity cost of so deing.

Howeves, it is clear that there may be disagreement about such issues.
A&s a result, we may have to agree w differ. Those citizens whe believe
that the level of support that should be accorded o the severely disadvan-
taged ia order that they can play a partdpatory role ity our surmgate
dislogue greater than is allowed for by the consensual jadgment of other
citizers should be free to use thar own resources for this purpase.

Many difficalt problems ~bu, I think, interesting ones~ arise if this
proposa) is exphored in some detsil: too many, indeed. for me to elaborace
bere.

However, in broad terms, this approach allows us o combine our

episemologically derived ideas abowt dialogue rights as developed above,
with Hayek's ideas sbout 2 market order as 2 forum within which leaming
can ke place, This means that we can part eompany with the less
—————

Shearmsur = From Diglogue Righis v Property Rights @s

ratiotalissic aspects of Hayek's work, and argue for dhe bare bones of
classical Bberalism by means of an appeal wo the theory of knowledge and
themes from Hayek’s social theory,

) This approach provides a rationale for the prowaion of individual
Judgmerus—and, in consequence, of individuals themselves —along e
lines set out above. To this, it adds an argument for the prowection of
property and of experimierts in living as these would be 2 way in which
Judgmencs are extermalized (there is 2 certain paralle] here with Hegel's
view of property}. The nightwatchman state must itself be neotral be-
tween substaniive idess thar are being tried out. But it would mainin
rules of the game 5o as 1o provent coevcion or the emospment of individ-
uals within experimental communities, and to deal with overspill effects
or externalicies. There is, however, a2 difference from Hegel, and with
views that see pluralismn as an end in itself, since here the prime rationale
for such arrangements is not the expression of values, bur their ab-
Jjectification in order that we can earn about them,

A model for such ideas is, in face, 1o hand i e (unduly negiected)
“utopia” section of Nozick's Anardy, Siate end Utopiz. Nozick noted a
discoptinuity between this section of his book and its carher parts, in that
the former did not depend upon his earlicr assumptions about rights. In
addition, in note 7 to chapter to, Nozick pointed oot that chere were
p:!ra.llrls between the ideas of that section and Popper's philosophy of
saence. He later noted 3 parallel between the utopia section of his first
baok and the pluralistic (yet eruth-directed) approsch of the introduction
o his Philosophical Explanations. Thus, the link between the spistemolog-
ically grounded ideas of our previous scctions, and this suggestion for
their soqal insmntiation, is not without its precursors,

Two paints, however, should be made =xplicily, because of nay refec-
ence here to Norick,

The firse is that, by contrast with the easlier parts of Anarthy, State and
Ltopie, rights — 25 in Hayek's work — are in the utopia section accorded as
2 Means £o an end: the parsuit of the good (a5 in our dialogu s about exhics),
utility (where there is consensus about this), and truth. This, however,
means that while judgments, individuals as the source of them, and
property as insuntiations of them are accorded protection, the basis on
which this is done is instnimental, and atrangemerns here will be shaped
by argument as to what represents the best use of our resources. Thus, as
noted above, we are not committed to saying that resources must beused,
come what may, to give someone a voice in our dialogue if the opportu-
nity cost of sa doing wonld be high.
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Secondly, because of the epistemological basis of our argument, the
character of properey rights may not prove quite the same as is Sl
from classical Yiberalism. For, while substandve judgments will as far a2
possible be protected (so tha there will be 2 presumprion of frecdom of
contract between adules), property righes may be limited, as a conse~
quence of Popper’s epistemological ban on “conventionalist straregies.”
That is to say, there may be epistemologically gencrated resmictions on
the right to use praperty for the construction of certain kinds of sadal
formuacion which protect people’s judgments from critical sorutiny. But
this is 2 somewhat complex issue, which T cannot discuss bere

In our liberal meta-utopia, sxperimentation and learning ake place via

the activites of individuals. Individuals back their own judgment with
their own esources in the membership of some sodety, organizagon,
club, or, more radically, expetimenal community. Learning rakes place
when theose individuals decide they made 3 mistake and pull out; or when
they stay and make whatever changes are allowed for by the particular
constitution of the small-scale organization which they have joined: ar
when they are joined by, or imitaced by, others.

For all this 10 take place, it is necessary that there be 1 state —or some
other institution which plays z similar role— which preserves individwals
{and voluntary communities and associations) fram aggression and over-
spill effects, and which also prevents individuals from being beld prisoner
by some community or association that dhey kave joined. Such an author-
ity must clearly be neutral between the substantive snterprises and beliefs
of spedific organizations or commwnities, but pmst take particular cace
that children —second-genetation members—have the opportunity t©
exercse choice between alternatives, Communities themsclves may be as
“open” ar as “closed” as their members wish. Communities may exemn-
plify different particutar clzims to knowledge —say, as to the characer of

the good life; or different construdonal thearies about how social orga-
rizations should change with circumstances. In their internal organization
they may be. vanously, democtatic, authoritarian, traditionalistic, or
socialist: and among them would presumably figure, as a large-scale
sacial experiment, Hayek's own specific ideas for the constitutional orga-
nization of 2 good sodety. Within communities, roles and property may
be distributed on whatever basis theic constiturions or rules state.

Individuals, as mentoned abave, would be free to leave one commu-
nity, 2nd 1o join ot sct up anather — thongh, dlearly, SOITe COMIRLNILY Ay
impose conditions on new members, ot conditions upon those who may
wish 1o leave it, subiect, obviously, to the broader requirements hid down
by the framework authority.
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The details of all this, 21 may be imagined, are complicated, and would
make 2 long papet more so. I would, however, like to mention explicitdy
the fact that, in this approach, not all dizlogue is privatized in the form of
property and experimenes in living, Some dialogue of a more ordinary
sort is needed in order for the underfying principies of the system o be
Jegitimated. And I believe that one would need also to require those
engaged in experiments in living to be mutually 2ccounmble in such 2
@m_m. as to the character of the experiments in which they are engaged,
lfth.xs_systcm is, indeed, to operate as a learning mechanism. In all of this,
thme. is, thus, the ghost of civic humanist ideas, come back 1o haunt the
dlassical liberal. However, participation is limited to the merely intellec-
wal; the anly political actions that are niken by the minima) state are ones
tbz.t have an episternologica) as opposed 1o substantive politics] or moral
rationals.

ﬁ'ql this generates many probles: indeed, many current issues in
politica) philoscphy, from communitarian criticisms of liberalism 1o is-
sues about foundationalism and palitics, recur in the context of this
:ppmadL._ But this, and its utcpian chaeaceer, should also not conceal the
fact that, insofar as chere is anything in such ideas, T would also break a
lance ft'Jt them as a practical theory of the praper Emits of the policical.
Anfl this, [ need hardly spell out, weuld throw doubts even upan Adam
Smith as someane who was too willing to use the power of the state @
coerce other rational agents iko compliance with his own pacticular

judgments.
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As Peter Danicksen, whao in discussion broughe up this exampie, pointed out,
in California everyone has a right to obtain a credit card. What they do no
have a tight w0 is a more than mivial credit rating.

Economic hisrerians have, 1 understand, suggested that Adam Smith and
othwr dassical cconomists were wrong in arguing that slavery was an
inefcient institation - for slavey could be driver. Le., work could be ex-
tracted from them of 2 kind that weuld oot be supplied by free labaorers.
See Hayck, The Conmstitution: of Liberry, 6.

. The proponent of wirtue may, of course, try W reject such maximizing or

aggregatve argumaents. But, clearly, that such aggregation is impermassible
cannct just be assumed in the present context. For the point of appealing to
virtuc here was as the basis of an argumen for liberty — for cach indvidual's
being tzken as an end in himsclf. Buc this seems o me just what one is
assusting if one gives preference to preserving an individual's freedam rather
than intecfering with it in order to maximize virtue, ar 1f one msists on the
freedom of one individual to pursue bis or her own ends when interference
would enablc many other individuals better t¢ pursue theies.

In the scrse of having been subject w0 manipulation, where this may legid-
mateky include not only the results of purposive activity directed at this goal,
hut the effects of “the prodiuces of human action but not of hurman design.”
Sce Haysk's " The Non Sequitur of the Dependence Effect,” i his Stedies in
Philoscphy, Politics and Ecomomics (Chicago: University of Chicago Press,

1967).

. S¢ce Linda Lowclace, Orded! (London: W. H. Allen, 1981}, and also Gloriz

Sreinem’s discussion of the case of Linda Lovelace in her Quirageous Acts and
Everyday Rebelfions {Lamdon: Cape, 1984).

I have discussed the issuts imvolved here in some detail in vwo papers
delivered to the Alexander Sodiety at the University of Manchester: “The
Saciological A Priori” and “Hayek, Linda Lovelace and the Moonies.” See
also my “The Religious Sect 2s a Cognitive System,” Asmad Review of the
Social Sciences of Religion 47149-63; and my “Epistemology Sedalized?,” Et
Crtera, Winter 108¢: 272-82; but see absn Eileen Barkers imporam The
Aaking of a Moonie [Oxford: Basil Blackweil. 1984) 15 a corrective to the view
that the Unification Church is an empivical cmmple of 2 group the member-
ship of which has such effeces.

. The emphasis kere on "maintenance™ s opposed to causaton, and on the

openness or otherwise of beliefs 2o criticism suggests an approach to the
sociology of knawiedge which is not subject o the yore usual objections 1o
such theorics. C£ nry “Episternology Socialized?” for some further sugges-
dons on this kopiz.

Martin Hollis, . 5, Mill's Politikal Philosophy of Mind,” Philsapky 44, ne.
182 (Ocwber 1972): 134-47- 1 would like vo thank Karl Popper for drawing
my attention t the irmpartance of this ardcle

[n Gray's Mili on Liberry.
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20. 1t might be wandered whether a striethy Kantian perspective would help. For

2L
22.

23.

ifweare going o act morally, we need to be abile to identify those who shogld
be the objects of moral consideration. This idenrification presumably has w
take place in the phenomenal world. But there, we scem to have no way in
which we can idenrify what is, and what is not, deserving of trearment as an
ond in itsclf. Por everything that ocours is perceived by us 23 o¢rurring as a
eesule of causal processes. So how can we identify moral agents who deserve
such treatment as opposed o non-motal non-2gents, who do not®

This problem is, at one level, solved by the ideas to be developed in the
text, in that {as Bruce Ackermann has saggested in his Sodal futite in the
Liberal State [New Haven: Yale Universicy Press, 10B6]), we can see if any
randidate can engage with us in dislogue, However, the problern hereis thac
we rmay not have beoen listening in the right way foe its reply. or i might be
severely handicapped. The Kantian problem recurs as the problem of how
we can identify potentid pariners in 2 dizlogue. But this problem, inits turn,
is ruch easier te solve than is Kant's problem, as it is a problem that is posed
about—and can be answered in respect of -2 world that s open to our
inspecdon, and where we can develop theories about, say, the degree of
internal crganization needed in order to sustain the possibility of participa-
tion in a dialogue. This may make the issue of who is in principle a candidate
for dialogue rights a matter that is open to raconal assessment.
See, on this my Political Thought of E A, Heyek.
As Larry Briskrnan has suggested w me in a discussion of this matesial, the
failuce ofothers to find the effects in question can be interpreted as the attempe
by others w test the original claim thar wis being made. Bunt this i to
recognize, implicity, that such a claim has been made, and thus o recognize
the person who made it. To say that 1 pacticular staternent ean be overrufed
or cutweighed is nok fo say that its starus as 2 claim, as opposed (o its validiry,
is thus elimirated. {However, if someont’s judginent is particularly bad, or
becomes badly disturbed, they may come to Jose their dialogue right )
“Ins oy conrse [have Enown and, according vomy measure, have co-operated
with great men; | have nover yet séen aoy plan which has not been mended
by the observadions of those who were much interfor sn undersanding to
the person who tnok the lead in the business,” Quoted from Burke (witheut
anindication afthe source) in Xarl R. Popper, The Opers Sociery and Its Enemies,
vol, 1, (Princetom: Princeton University Press, 10686), vi.
Tt'will be an emnpirical mattef who is b count 2 2 “person ™~ fot persotthood
is simply 2 consequence of the empirical fact of having the cpadty o
contribute to dialogue {compare n2g gbove). Thus, if the claims thae have
been mads fior them should prove correce (cf. Eugene Lindex's Apes, M and
Langaoge [New York: E. P Dunton, s97¢]), Washoe and other chimpanzees
mighe be entitled to such rights as a consequenor oftheir linguistic capacities.
But the serile and the forus may not, as they. dearly, may nor possess such
capacities. However, this does not necessarily mean that they have no rights
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capacitics. However, this does not necessarily mean thar they have no rights
at all, for 15 we shall sec—when our argument i extended from Gctual w
cthical subject-mareer below ~ those whe do not have rights as the subjects of
dialogus on ethical mactees may be accorded righes 2 its objan, i.e., from the
dialoguc that rakes place among those who do have such fghts,

. See, for a first stab at this asgument, my “Abseract [nsdnuions in an COpen

Society,” n Wittgesstein, The Vienng Cirdle and Cruicol Rationaiisen (Wienna:
HPT, io7g). This may be seen as a development of Hayek's idea that property
tights should be reshapt d with an eve to the contribution that they can make
o urilicy.

Cf Thomas MeCarthy's meroduction to Habermas's Legitimation Crisis (Lon-
don: Heinermaon Educational, 19763, McCarthiy's own The Critice! Theory of
Jeirgen Hatermas, {Cambeidge, Mass.: MIT Press, 1978} and my “Habermas:
A Crneical Approach,” Critical Reviews 2, no. 1 (Winter 1988} 30-50.

- Twould like 1o thank Larry Briskman for urging that this point should be

made explicit.
le., they would not have the right to join social ipstitations which, in ther
intended of untended consequences, acted to insulzte them from crit-
cism —where these would be the sndial equivalents of Popper’s "Cenvention-
alist Seratagems.” CI his Logic of Sdemific Discovery (London: Hotchinson,
1950}, tec. 20. Compare with this the misgivings that Hayek expresses aboue
the consequences for people’s attitudes from iheir participation in Jarge-seale
sccial formations which insubate them from the market. See The Constivution
of Liberty, ch. 8.
Qur argurnere, as preseneed bere, woulkd scemt veinenble to 2 relazed objec-
rion: that it would seem to be conducted 23 if il poople were male, singhe and
in the pime of their lives. However, there seems o e 1o be na trason why
our epistmoiogically based approach may not be developed further, and
involve isell with the mest effective use of the knowledge and judgment of
all citizens. In thic connection, there would seem to be a considerable degree
of common cause with many of the concerns—ifnot the suggeswd soludons
ta them - of contemporary ferainists.
ot only is thete 2 strong cogmtive element in many matrees of acstherdcs
and taste (including the ippreciation of various traditians of food and donk),
but we can, by methodological decision, choose to hold many of ocur
preferences in a form that makes them open to ter~subjectve sppraisal.
Plarx advanced this argument in the course of 2 paper oo Hayek delivered wo
tize Carl Mienger Sockesy in London in 1984, Ldo not know if this paper —er
his argurtint —fias Yet sppesred i print.
There is possibly room for doubt sbout this, in view of Hayek's suggestion
{Law, Legishition and Liberty, val. 2, 144-35) that “It Thecame} part of the abos
of the Open Society thar it was better to invest ane'’s fortupe in instruments
making it possible b0 produce more at smaller costs than to distcibute &
among the poor. . . . For this may mean that Hayelt's admitting of 2
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safety-net is 5 concessian i our mabikity to bire the bullet of what 3 realiy
systermatic utilitariznism would involve.
1 have explored this further in 2 paper, “Popiar and Libecalsm.” givenat the
First Ammual Conference on the Philosophy of Kxl Popper in Manchester
in 1984 a brief artide hased on one section of that wlk has since bern
published a3 "Epistemological Limits of the State: Reflecdons on Popper's
Open Socety,” Political Studies 38 (1990): 116-235.

For an micresting explotation of parallcls between epistemological and
ethical zgument, sce David McNaughton, Moral Fisin (Oxtord: Basil
Blackwell, 1937%.

Conmpare, say, the way ir which emotivists such 25 Aver and Sievenson strive
to show that their theorizs still allow for ethics 10 bave many of the features
that one mighs bave associated with a cognitivist undersianding of ethics.
See Robert Nozick, Phubsophical Explanations (Cambridge, Mass.: Belknap
Peess of Haevard University Peess, 1681), 414 “When in the Repudlic
Thrasymachus says thar fustice is the interests of the stronger. and Socrates
szarts to question him about this, Thrasy machus should hit Scetates over the
head, He concedes too much when he enters an sctivity, discassion, cha
assumes tha there &t some mark of correctness and rightness ether than (and
Superior to) 5t . —

Compare, on this, Richard Dawkins, The Selfish Genr {London; Paladin,
1978]. See dso my “Naural Law Withowt Metaphysics: The Case of John
Finnis,” Cleveland Law Review, forthcoming.

Ct, also, john Gray, Liberalion (Minngapolis: Universicy of Minnesota Press,
1988).

1 do not mean that such ideas are without value; anfy that | donot see what
is gained by appealing to them if they are rojected by those with whom one
is im didlogue,

. It might be thovght that this 15 2 strange approach o be aken by someone

who & working in the tradition of Kaf Popper, for whom—one maght
think —the correct, non-justificatory approach would be simply to advance
some ciainy and see if anyone tas 1 cogenc objection to it. Thic is indeed the
cast where onc’s concern is simply wadh truch; but where 25 in the case of
tights — one’s concern is for muemal recognition and colliborznion, T think
that ose has, first, 1o proceed s inthe texe. The same may dlso hold in respect
of practical acdon.

CE, in this connection, Kard Popper's “Toleration and Incellecrual Responsi-
bility,™ in & Mandus, ed., On Toieratim (Oxford: Clarendon Press, 1987}, in
which, when disaussing the exchange between Bohr and Einstein, be stresses
that while they both learned much from each other, they did not end up in
agreernent. In this paper, Papper is cntical of the idea that fruisfu] discussion
must be expected to kead to agresment.

Indeed, my own suggestions depend on the idra that, whether directly oc
through tepresentatives, dialogue can take placs, to consensus, conceming




