
FROM DIALOGUE R I G H T S  TO 
P R O P E R T Y  RIGHTS: 

FOUNDATIONS FOR HAYEK'S LEGAL 
THEORY 

Hayck sr 2 young man vas a socialisr. Hc wisbed !o reconstruct a soda1 
world which gavc rise tomiscrv 2nd to profaund dissatishaion. Hc was 
Id. through his encovntcr with Ludwig von Mires, toespousr a form of 
classical libndism. This, he itgucd, would provide a bcncr path than 
would socialism to the realization of his ideals. 

Now. one imporunt theme in Hayclr's libcrlsm. as hc subrcquently 
was to dwdop it. i r  chc ideal ofequalkg behre rhc law-tha, in mnsd- 
turional rcrms,individuals should bcaccordedcqualrights. Ha)rkfurthcr 
Crors the idcd oftbc minimization ofcoercion ofindividmlr, aspart and 

p a r d  of which govcmmcnt ahois to respect hdividwlr'ughrs. All thk. 
h m m r ,  is argued for upon a basis &at is badly utilitarian in k 
character Such idas make their qpcmncc in fiycb's Fmdom and the 
&ommkSysfm mdin ThrRwdroSnfdPm.Butirf inHqdis  Cmtirurion 
o j L j 6 m y  where they appear in a full-fkdgcd form. lndccd. John Gray. 
whcn d i w r s i q  Hayelyck'srorlr, whilc hc meed thcifundammul utilita- 
im commitmeat in[Hayck'r] lheorfofmcdty," a h  wtorc that"H7ck 
has alwayr been an chical lcuuim" and that 

Whilc I would haw mcnntinns about Gray's 'always" -XI least if it is 
inundcd as a s o u p v n  about Haye!& puMkbcd uprk -his description 
docs smtomemfitHa~~~sCoruriturionofUbaty. Howrrcr,itd~miba 
a daim rarhcr tkan an "hi&." And what-one migk wondrr-would 
sommm mh of this d i m  who accepted Hay&s atgumam for libcr- 
f irm up ro this p i n o n  bmdy utiliadm ground% but who did nor fd 
any panicuLr sympathy for the i d a  that individuals should bc accorded 
c q d  rights? They might well wondec has Ha* nrrmlly an 
dpmmt as m why individualr should bc treated in this way? 

It would sccm as iC by d~ time he w m p  7 h c  Conrrjrnh of Libmy. 
by& did not wi+ to +agree with those who bclinxd in 'khc vaIuc of 
liberty as am indispuablc erhiol p~suppositian.'Buthc w r r  wcU m e  
thn'to convincc thmwho do not k a d y  shue w r  m o d  suppositions. 
wc must nor simply take drcm for grantcd."kk goes on to say ckzt 'wc 
must show thx h i  is not mcrrly one p& vdue but tbat it is the 
swrce and codidon dmos t  moral v d u c ~ "  and, fuak. that 'We can 
thcrcforr not fully appmjltc the value of frccdom until we know haw a 
soacty of k c  men as a wholc &ffm from one in m,hich unficcdom 
prevails."' But this-whilc indxlting that he will bc concerned with 
consquentialist arguments- pcrhaps begs our question, by rhc refcrmce 
m "as r wholc." 

Indeed, whcn Hayck hter rcfms to the issue ofthc univasalir). and 
cqualiy drightr in Lmv, Ltgblation and Libmy, bc rckn simply to his 
wish "m continue on the patb which sincc thc mcimt Stoics and Chris- 
tianity has been c h a r ~ s t i r  ofWcstcrnciviliidon."Butchis would not 
cut much icc with our utilitarian-who is n a h  aChristirn, nor a Stoic. 
Whar vorrld Hqtk  have to do rn show our utditaian that he should be a 



liberal in Hay& sen& IS it ndy rhc c* h a t  broadly utilirarian 
concrms l a d  to iibmlisrn. at all: 

On thc face of it. H~yck would have to show r b t  c imnnsu~cr  can 
bc r r p n a d  to * r i p  sirhina l ikrd s o d  order which u.ould be favored 
by the uriliunln. and that dcernativc fonns ofsocial ordn would bc likely 
ti have &&as such arm m k c  t k m  las  ntnctivr 

Bur over and above rhis, he would facc another ~ r o b k m  closc to that 
which. on somc inap.entionr. also faced J. S. MIL6 For Hay& would 
seem m have w argue a case for raking c x h  individual u something dose 
to an end in himell. and for rcspecdng rhc contents of lus choiccq horn 
broadly utitiarianprcmius. (Or, afthevery kart. hcmusrrrgucthat Ihm 
is no conflict bcrwcen ail thisand udtiuriulirrn.) In ~ddidm. aRa)mond 
P l ~ m  has argucd, h e r e  is a conscmm o w  Hayek in his mponser to such 
problmr For he mu% providc responses char lead toindividdd being 
accordcd righa d t h e  son thar he favors (i.c., righcsapproprjlrcw cLssiul 
libcralsm, a Rechls~lwl, and a non-mckcr wclhre safety-net). But thc 
basis on which he q u r s  for rhcsc righu musr-pmurmbly -not A0 
support according to individuals positive rigtars of a stronger kind. 
incompatlbk with his tibcrlicrn. 

Let us brictly consida. rhm. somcotthcproblcmr fh;rtconhmHayek 
as a liberal who W&CI to argue his a r c  in utiiiurbn arm* (Our 
discussion may rko contain somcrhing afilvnest f a  those who wish m 
nrguc to libml conclusim nor i n  utilirarian bur in Hobbesizn r m q  u 
precisely the same problem ahour all individuals gating rhc samc rights 
a m r s  t h e ,  roo. and thc samc or clorcly imihr pmblms mun be 
owrcomc.) 

First, comidn the,dea hat h e  bv.. should apply qudlr ro all dtizcns. 
Hqek can of courre point m the advanugcs m dl atizns from 

mmbenhip or a hrgc society in which there is prxciccd the socizl 
91,irion of labor: whcre individudr. under rhc m:e of law. are free m 
choorr their own occupadonr and m on the basis oftheir own kmwl- 
edF. and where thnr activ~ties arc coordinated through markrc mccha- 
nisms. Suppow (for thc sake of argument) that Hayck is conccr Ba N& 
a sodeq- with a urdfuc ulcry nrt will. all things considered. do betur in 
rcrm af rhc wdl-being of its citizmr than a centrally plamd sodcty or 
a rocicr?. in *'rich soc'djusrire i s  punned polincdly.- ' b s  rvould nor. 

however. inirwlfa;plainwhy thc Lws of H.fck's favored society Bwld 
g~vc cqu.l rights to all citizens. 

" 
CitirpU arc typica~;. dealing (i~cc&omic ninscctionr rcgulaed by ,hi 
kgal system) with indivihub with whom rhcy do m have fice-#o-fxc 
relatiomhip+ &cis thus a clear adpnmg x, rhm if* can deal with 
such people a kkgal qmts  in u abstract am? prd a form u possibk. 
Andso,rrmkpnh, chuuill~cwrmm f a t c t h c h i g h i n f ~ m s t s  
rhrrwiabiliry in thc kaw with mpm m di&rcnr individd my, bring 
withit. 

Thm may also be somc (althwgh sdc) cow dur tollow from Ihc 
p d c m  of idcdj4ng inslviduds who bve diffcrcnc rights even in 
dnufiws whm we m in fice-bficc c o n u n  with them. Marc i m p -  
taxly. in hcc-m-face situations mast du8would. I guess, fDcl rha dl  
kndr of human a d  c u l d  disrdvamgcs mult i f p c o p l c h  n&ally 
&ffuw righu. as oppord m 9 rchttOnrhips bang with 5 d m  who 
rhuc a basic legal qudry.  0.e. I gucss tbat most of us would, with 
Rwrseau3 anthcticdly prcicr lifi in a sociq withom dcpmdence al- 
hwghwe would wishrocxtmdn itnhu thankedid-LC. bcyond mm!) 

Howma, it is by no mans dclr chat rhc qualldutirc gins  clut onc 
might mrkt from mpging in intcractiom with ohm individwlr as 
fomul cquzir t~gethcrwil  ~lind~pinro(rhki:lmlirdicacedlbcrc. 

mnstiturc suffidAlr udlimim grounds fm dw law bang genuinely 
univcrel in its duaaa (and hrh for mcry i n d i v i w i  having thc same 
b1righu). * 

Idcntificadon dinformtiondproblms m y  bc surccptbk m ~ m -  
our fomn of echn id  solution. It is striki~g hat thc uedir ard, with 
machire ~ca&ie infomudon d m d y  pmidcs ways m which discrim- 
inanon may easily k Iludc b c w m  individds of diffcrcnt starus.' 
Human bdnP bave (unhappily) llso shown rhcmsllvcs dl too adepr at 
the construction and successful livinp our h alloardesl oi culturn in - ~ * ~ ,  A 

which thae is nor f d  cqulltry (think only of rhe'lstory of chc 
relationships bawrm men and womcn). 

It is also by no m c a ~  dur rlut tbe repuh of a utilitarian comparison 
ofc*ploif;idDn md of freedom *-dl go Hay& way. Thn: m y  bc hugc 
gins to rhe aploircn if a mimrity is aplo icd  -say, most radicdy, 
t b ~  being 'fumed" u an organ bant  Cot transplulr opnatiotu for the 

. , - -  
a p l o i m .  It mighl also be the ccsc that the cxploitcd minoriry amnor a11 



9 that unhappy. If somcone is so uscd, thcir hcirs may bc gwn a rum of 
money. If thr risk of rhcir bdng "urcd" in this way is lm-, they nuy mr 
be ablc to fcel a f  mom about it (usit it occurs) than wc do about, my. 

3 rhe risk ofbang s ~ c k  by liglrmng. They might bc c h m  by lot. And 
a u is also quirc possibk that- IS a mmwlintion ofsuch a rrclrion4up- 

rhq  might come to accept somebclief, mslom or ideology that mbks 
them w fed good abour being cxploitcd. 

Now, it is hy no mans d c u  that.on uriliuhngrounds. all this wruld 
bc outwc:ghcd by: (I) tbc gain in wU-bcii on the p m  of the mmmrity 
if thc) wnc no longer exploikd; wgcher with (u) such gdlw as then 
might be to h e  majority from rhc h a  rha they would now 4 irumct 
wkh citizrns with me status bcforc t h c i a ~ . ' ~  

The tibcrd utilitarian-rhc person who wou m extract rhc docmnc 
of equality befare thc law from a doorinc of utility-would thus sccm 
not lo bc in a strong pouitioti. But wha of Hq~yckk ugumcnt- which 
appeaa both in Thr  R d  admSerj2ornmdin TheConnirvtiottcflibmty-thr 
Yibcrry is nor mcrd? onc particular valut but . . it is the sourcc and 
condition oi'most moral vslucs?' 

Iithi. is meant = an argumenl to the tffcnthat urU-being is promoted 
by Libetry. thenit will beopen tocriticismon the groundsindicmdabovc 
(ic. rhrt ir wx~ld look as if thcrc am caws in whim gcncnl wdl-bcFg 
is b?. some individruls 3, bdng accorded full rigfur). Yct di 
is co bc okcnasanargumcnt thzt thegood-say,vimre-is only the p o d  
if it is choscn hcely, it will haw little appd  w rhos: who hvor a 

consequcnialur chic such as unlitariarim. 
Even those who agrec that it isromcrhing bkc virtue that L &impor- 

s n t  (faking "nnue" 2s a shorrhlnd for those el- of h e  good the 
moral characcr of which drpsnds upon their being frecb chosen), thc 
case for lib- is not uwn up. For someone could dl argue h r  
p u m l i d c  rcstricnons an liberty (say, against drug taking) in order ro 
manmizc. in thclong Nn. rhc ornvrcnrc of virtuou% aar: or argue that 
patmulisdcally imposed education is nctded in order to supply w i d -  
viduzll what will form the commr of 1 marality of virmc; or thar fur 
individuals to be able w pncticc m o d  vahcs mquirrr that rruraial 
pmcquisitcs [such as food) be ratisfird, the provision of which nquircs 
rtstrictions on rhe libmy of othm that arc not compaoblc w i t h b a d -  
ism.:: 

If hr vinuc argument is widmd m indudc an appeal to s m e i d n  of 
thc indjv~dual aearina himsclf-to his bcina somethion like a work of - - - 
arc - this. aka sill prove fu from conclusiuc. For such a view is vulncr- 
zblc to wha might be caUcd thc Pygmdion abjection: that sorneonc elsr 

might bcabk m&o muchbcrtajob o f ~ c l w s  a a work ofartthan 
we can, on our own. And nen if thsrc rgumcrvs could bc m, r h a e  
would srilf be rhc p m b k n  ot why  ON h u l d  bt xcordcd s w h  
conccrn-nlha &an, say, some pmpk s d i a d  to thc gram r-imc of 
ohms. 

Let us hmk at these issues in morc dm.3. first. Hayck believes dtll s e  
should rcspcd thcprrfcrcnm andcbaiicr ofcach individual. Why should 
wedotbis?Presumzbly, beuuscrhcyamthcught toptovide thebestpath 
ta kmwkdgc ofwhat will sadsfy md what wilidissatisfy that individual 
(to say nolhrng of& d c v a u c  to higher-flown ides  about indido- 
ality). A u s c m  be mark hcrc f o r p a d s m .  Bur itisonc to whichitis 
nor tw difficulr fw Hay& to reply. if he & use of argummcs about 
the n l i l b i  of Lnowledge along h lines of Mill's On bhy. and if 
he demands that wc tak a rcdrsrii as opposed w & *cnlightmcd &pol- 
vicw of thc lihlg pu6rnuncc ofthmc manning the politicd insd~cionr 
that arc Aocucd a patamalistic mlc. 1 will thus assume tlut_Hyckcwkl 
mlkc out a rcuonsblc usc for d n m g  p ~ h s r n  oo chldrcn a d  ta 
govunmaml nrmum ofa sort thrr do not call iruo qucstion his &as 
ahoutrhclqpimatc s p h c  of gwmmcd &n. 

More serious, perhaps, arc pmblcmr, about th nuniplation of 
individluls' ~ n :  of whctha individunls'prrlermcn are 2 good guide 
b~ char arll-being, giipl thr inilucnccr m which thne p r c h c c s  m y  
be subjca in a &-b&d sodcry. Thev inflmces might bc q c d  
m fail within a corrhum, nnging hm bnimshing. thruugh sodab 
wrion, m thc innuace of advatiring in r plnnlirtic setting. 

At &I sight. it mighr bc thwght that HHly has 1 stmag case. just 
bocaux k would scan  w have mahing pcrdncru w say &our dihcr 
end of thc spcbnun. B n i m d n g  would scrm to bc ruled ow, for 
Hay& by the ha thu ir ~ w l d  invokc coacim; whilc on advcnisjng 
Hay& bas written bridly, but spiritedly - for a u n p k  in his m p o n r  to 
Gllbnith." Har hc wpcd thu thc influcncc osrhd by advatising 
poses no serious problem provided thrr the p w n  to influempcopk is 
not m the hands ofjust onc pcncn or o r p i d o n .  

Hay* h i d w a s  dearly concmrcd only with matter-of-fact issuer 
that Wbni th  had higbiighad, rathcr than wirh the decpa pmbkm of 
the muhphation o f m d s  in comwaialrocicri. as discussed, variously. 
by Mandevilk R D U S S C ~ .  Suilfi, Hegel a d  Man. Howrver, thrc  is 



the mmipularion of prdamccs. H a ~ k  pained out thar us= such as 
rhore for opcn arc clearly mt natural to US bur t h n  chq arc somhimg 
that Galbraith would prrsumably not wish w condemn. He might have 
added that such cmcs crv well h v c  ro bc acquired iwfidb rhough 
piocesscs involving cultud rnobkry. rhc wsh m impress, 4. (TharL. 
if thcrc is a threshold rhs has to bc croarrd beforeucwle bcninto eniw . .  - . , 
the rhings in qursrion, and ifonc docs nor wish m coerce peoplcimo such 
ustcr) AB thrs would wem m d e  it  inmmbmt upon Galbraith-or 
romc "deepcr" criric of libcrdisrn an ~ c h  grounds-m offer a theory 
~ l a u n g  the daimbk conditions far the fornulion of pmfmccs m 
conrideradons OF individual ad-being. If my argumen hcrc is corten. 
thccrirk o~libcr&mmuld seem to be Gccdbg a massive problem which 
hc would necd to solve prior to his tcins able to make his criticism. 

HOWCVCC thn wcaPin my d&bk-edged, m that if chcpmbh 
that I will discuss below concermn the authenlici~ of m h c a  - . . 
amounr m zything, some such thcmy might a h  sccmw bc needed by 
chclibml. 

L would indced admit rhat cases may &I ofimutbdcprcferencz m 
o i  false wnsciousms, which are m u d  and naained bv form of " 
social inlcncricn which do not in~olrc cocmon. rhihir m y  hrppcn in 
intrrpcrsonll rcbrionshps. Fc+  Cor a possible ac-which.  while initi- 
atedin a way that involved comion, lecms m bvc been liter ~staincd 
wihour it-Linda Lcvdicc's sccounr of hcr rchtionrhip with Chuck 
Traynor. as recounrcd in her book Or&d.)I5 S d d y ,  ic sccms plamiblr 
tha! som pamm ofgroup interaction (such as thosc found in caclin 
religious iccrr]may sustain bclicfi in wrch a way that they my d e m m  
bc  called idcologk md. in consequence, thx they n q  gmaatc prefcr- 
cnres which cm be described z inrrthemic. Those who particjpah in 
such so&! r t l x i d u p r  m y  beinsulated from anyrhingthat can call rhcir 
beliefs into qurroon. Such groups nuy thus pnmcc forms ofbchvior 
chat-perhaps uninrcndorully - d r r  their bclieb Tmmunc" to miti- 
osm. And r h q  my nn br aware o l r k  6c1 &t this js taking pLccm 
Whx ir more. such an of individruls m d  groups highligbr-in an 
mtrunc form-thmgs that occur morc a-i&ly in the day-to-dq rives of 
\a all. 

If wc con<& social Gaors as a f fmmg the wry in which bckC are 
nuimbcd," ~t is not dif f idt  to scc rhr b k d  of &ny pcopk in rmny 
kinds of sinmion as lcss than authenric and their mfcrcnccs as thmforc 
~~~ ~ 

not n c r u d y  consdruring a rcliablr i n k t i o n  of their intents. To thc 

a s h t  to which h i s  u h e  c u ~  it is wc dczr why how pr&nca 
h d  tk hermct thar is accorded ta thcmbv h i d .  Clurly, rhoold 
we ague rbes, wc would then sund in oced of a theory to rsda us in 
disaimimting h v e m  w h r  s or ir nM, an nuhentic p&ncc, or. 
more accuracelv. what am and are ncc cmdiwnr under whkh wdc" , . . - 
view arc mot open m cridcirm. Horn, n b thc casc with more 
o r d u t y  argu& concerning p a d i s m .  it my be rhu whik wz can 
rccoenizc i moblem abcut vrcfcrmcrs as thcv m d v  sund. the likdv - 
conxqucncs of anv I lamrt ivc sct of iwdhuioml a r n n p w n t s  might 
xm WJISC. 

A fuaher p m b h  conanring the respecting of indiv~duds' p d t r -  
CMQ is raked in i gaper by Mardn H O G  which argues (with rekrcncc 
to B m w N w  World) that. from. r udirarirn pcrspmivt thc silxplcar way 
of @ring pcopk to bc satisfied would prcsurmbly bc to change their 
physiologg. such r6lltky would rhm be morecasily satisfied in existing 
Or men nmrc modcrt c i r m r ~ n c a . ' ~  To nkc romc subrrtnce (w%ch. 1 
would m w s t ,  might be cakd  5mirPj which'would change pcopoplc's 
~h~r io loev  such b t  rbcv would bc rmdcrcd ddliausk hapw by the . . . ~  ~ 

mon & of a m u n r L n 4  ir smthmg h t  my utamim might 
find diffidt ra mist. for him- or hnselL or on bEhalf of oihm. 

avail. For rhr bnd  of randmion accorded by S u m  mjgh be so cngi- 
~ n c d  z ro easily outweigh the plraclmr of I lie of a u t o m w  m d  
rcspoosibilicy-m which, ifrhcagumm ero  srp udiunan in Airma. 
lpped must be d c .  

The mow unul libcnI vgumms for lib- rr an for rhc 
production of otiEry would also rem to bc trumped As the caking of 
Smiu promis  opfimal szisficciorq rcscaah on altcmadve ways vrf 
d i e i n g  sa~f icuon bccomcr poinrlss. And Hollis's crsn way out of 
his problem-a norrmdvc theory o f h u m  mm-xcmr to mcto be 
of n4 usc eithct, udcss t is aplaincd how thh is odm t h n  an dm 
stipclation. 

I would Lik h m  w aplorc ow m y  in which hue ggv- migh bc 
ma. ~ O ~ O ~ ~ C O I X C I I I S .  above, was to sceifsomerhing &in ma Ka& 



chic oCrcspcn Car pmom could bc gcncnad from n c ~ ~ e q u m t L l b t  
position which. at its toughest. was a form of utiliariaism. This has 
cusromnily becn done by adding w utilitarianism somc idcal or m o d  
clmcnt. whcthcr dircdtly. or through an analysis of the supposed p r o p  
crties ofmotal Irng~agc.~' 

Lct uscschcw anything of this sort asquestion-begging, and (inidally) 
restrjcr our argument ro the confine of a hxd-mrtd utihminism. Is 
thcrc anything th t ,  from such a pcnpemve, might assist us? Ibclicve thx 
rhcrc is. For if we are uhliarians, we arc concerned with the relief of 
ruffking. and with thc p m o d o n  of happiness. And thnc dcprnd on 

J-  6w ' rnatursof fact. hr arfsdr.quautilitarian~wc bveminmutin  pertinent 
,d& rnattcrs oft ia.  and thus- I suggest-in orherpcoplchugh thecmri- 

,KC. bution they can makc to the discovery of rhc truth or Bkty of dab 
about such mlc r s  dhct. i 

Ifonc ktds into the argument as this point some not implausiblt ideas 
from cp~smnology -in thc smsc of =theory ofthc w t h  ofknov~ledgc 
(say. of A kind roughly like that of Poppn or of k r c c ) ,  which I h v c  
a r p d  clwhac is m approach which d c s  good sense of much elsc 
t b  is m bc found in Hayek'r work1'-one hu an axgum for m?ting 
people as mds in themsclvcs genrrwcd within ur;librhnisn. For. w put 
this *qiepinanologiol twist" at its most rsrk. whik thc uriltarian might 
bc ablc to oururigh rcspcn for thc preferolca of rmc individual by thox 
of othm, things arc vay different whm onc is cecrncd with the 
individual as a source of cognirivc judgusntr. For hem. one single 
counter-aample-onc sin& judgment-is mough to show char s m u  
sutmcnt is &e. And thac is a p m u  f& argund far crating individ- 
wk as cnds in rhcmselws qua sources of such judgmcm. Tl~c c o d u -  
tion-or indccd the possibk camributim-of each individual b ~ o m c s  
romerhing ofintaert in itselfand, as a consequcna, so d w s t k  indkidual 
who is its bearer. ldvidruls, tfut is w say. should be accordcd what 
might bc called "dialogucngh~s" by thc wi l i f rbn .  
To be surc, prmcubr judgmmm made by individuals may in same 

rmse bcovmuled (c.g.. ifothcrs cannot find the cffcsts which thq  claim 
m exist). But this ovemling is not mnrly done as a mana ofhead-courn- 
in And one smking &.?cure of the faUibilisrn of Poppcr or of Peirce is 
that it indicates that wc may always have somcrhing w learn, even about 
those things which scan most ckar-cut; and m n  fmm-as P o p p  

om. citing Burke"-those peopk who, on the hcc of it, might 
sccm to b v c  thc kart to oKccX 
My suggestion is thms that via our "epiremdogicJ twist" wc can on 

u;litarian grounds accord "rights" m individuals who can- or might bc 

ablc m-rmLe cmwibutions however humble, in heir mk as beams of 
wgnitivc j~dgmcnts.~Funbmnotc, the c h n m  of lhcxrights is givcn 
m us by epirmnology, in the slse ofa hmry ofthe growth o f t w l -  
cdgc. (lhu is h a  dearly, a pmlld  w n b J B r p  H b m b s  rhmry of 
communierivc competmcc.)" Poppds idcas about "convmionalie 
raauganr" may a h  s e m  u chc basis of a rbmry which can explain 
whLhldnckoFsoda1 br-on illcg~dmrtdy prmm pcople's vicws from 
opcnncrs to aki6rrn 

Thc thcorg of howkdge l o  furnisbcr us a.ithan argurncnt as mwhy 
individruls should bc accorded autonomy, in the wnw rhar their judg- 
m t s  should not k domimud by those of o h m  pmplc. For their 
judgments arc suppored to provide indcpcndcm tcstr of d i m  ma& by 
othn pmplcnlndividu& should t h s  be accorded a m c a m  of respect 
as if they Wac c d s  in themselves, a least in rhis arca oftheir amvitin. 

However, our approachalso suggcststhat thew ri@s might bc bcNbjccr 
cerpln qudikadonz Thc radon& for according indivihds rights. 

a d  thc chuutcr of those rights, arc dcrivcd from cmuidcrrtions in the 
theory of howlcdgc. It i s m  thc basis ~Cepircmolog~cd considaxions 
rhatindividdsarcto hcaccordcd frrcdom fiominvolutaXy dominadcn. 
But what of domimnon that does MI indvc coercion-and the rigm 
&at individuk may dim m join. volomdy, a reliplous wct, or a 
mnusury, manbmhp of WM m y  have thcuninrmded conqwncc  
~f cutting thc individull off from pardcipaung in the wid- lcaming 
proccrs? 

It w d d  indecd:smptorne thatgnina~ththcy would nor haw such 
a right.' How* on practical grounds o m  nigh mgw bt *is k r  
of a risk-ta the gmwth ofknowledge-&om giving pcopk such rights 
than &om scldng up somc s o d  inatiturian with the power to pass 
judgment a5 m uhu imdrutions an individlul is-or is not-to br 
allm~ed m join. 

It may beUKfYl hcrem rcspondm fwrpossiblcobjcniomtothcscidcu. 
(I) Thc introduction of "Smite" (see above) might-seem to pow an 

insupcnblc diffidty: why should individuals be accorded -dialogue 
rightr"on udlituimgrounds,givcnthat Stckcmr ar accoftmmpr whcn 
wc arc phying h e  game of utilitarianism? It mi& bc thought char &c 
obvious ncsponsc h m  my postion would bc: don't rake Stoitc, as you 
(and others) nrtd your wits about you m think how you might bcst be 



satisfied, to solve pmblans. and. genmlly. 10 engap in dialogue about 
issucsrchting m utility. ctc. But agimrthis, ir cmbc argued tharifpmple 
ukc Stoitc. such a c t i v i ~  is not nccded. as everyone will bc fully satisfied 
anywn.. 

Thc objccrion is. I chi& d i d  if the lrgunrnt is p t  in such a form. 
Howma.dI thatnccds m bcdoncis toraise t h c e p i r e m o b g v l l a r g u ~  
to a h i g h  lcvcl. For rathcr rhm dcba~ngrbwtha~pincss, we can dcbatc 
a b u t  Staiw itself. M kinds ofclaim haw b m  ma& hour Smite and 
irs ptopcrtiaBut arc thcrc d i m  tnu?Thesc, k c  any othcr suchdlims 
rtmd innredofscrutiny and ~husofrmtinim-and thus ofindividuals 
with dialuguc rights of the son rhdl we h e  dcscribcd. (What is more, 
t h q  alro should not be okig Smite whik engaged in such ncfivitics iiit 
affccrs rhcirjudgmcnt!) 

(2) This naturdly leads on to h c  next bwc: haven't we simply crcatcd 
a paradisc fa absumiwr incllcmul~ in which all m u r c c s  would havc 
to bc &(inred from mjqmrnt into invesrigation-which is an odd view 
for a utilnarian to -kc? 

Ir sccms to rnc that an answer of sorts can bc given from within our 
'copirivc' pmpccfivc. For in ordcr m ~ a ~ u a t c  ccrnin claims ur will 
have m be concerned n u  just with abstna argumnr, but also with frying 
our various idcrr m a pracdcll way. Such apprdsal uill requirccomnd 
ovrr rcsourccs, thc dcvdopmmr md urc of pr&d skills. and even 
cxpcriments in Evmg.= 

6) A criric might a l o  objcct that dl that wc haw gixn rights w is a 
p m o n ' s i n t c l l ~ $  caprdda; ad.poindngmihcbnthninh&~~id 
world incckul ls  urrc m e i m c s  ~hvcs. he might ask whphrr thc 
"didoguc rights* we ham dcvelopcd so fir might not bc more rcmicdvc 
m rhcir xopc dun dry m y  havr scd. Could norint11cCNIl cmm- 
cipion be quirc compaible with rodd domi~tion? An uuwcr to this 
is. I rhink, provided by rhcidear ~ggcstedintheprNious~an~ph.  Fot 
ifwe arc also concerned with crpcrimcnts in living and uer knavlcdge, 
rather than just with a h s n a  thcorcticd knowledge, it would seem ha t  
we would havc rhc basis for an a r g u m  for righu that go bcyond the 
merely inellecmd, m encompass fuller soad  ljbcrtics oithc sort needed 
tbr apcrimcncs in living. 

j4) It mi& furthcr be argued hat 1 have bem engaged in some skight 
of hand. For 1 surted with thc problem of m p c a  of the pfomns of 
individuals; but I haw discussed only rhcirjudgnmu. 

Ir d a r  xem ro me that a cogllicirc approach a n - a d  should-bc 
takn ro much of what is often mated as mcrt pmhtmcer; bur I cannot 

dims this k ~ c  hue." Wbu i can say, in mbgadon ofrhclinc that 1 
~ V C  nkm, is that it is cauinlg possible for us m ukc of w r  
p&cncco as having a cognitive clmrm-i.c, as involving a jadgmnt 
t h t  ~ v n e  djca h a  the propmy of for oumplq giving us p k u m  of a 
pvd& son. NOW. the cogmirive ypmr of thae prcfncnccs will bc 
accordEd wdght md protmion t y  v i m  ofoor cpisamologid twist. 
But the non-cognitive upcar ofouc pref rences, and mn-cogniciuc 11x5 
of rights whGh pmple arc mmdcd for cognitive pwrposes may also 
rcceiw pmtcmon- as a side-&a. That they rrccivc such protestion is  
a comingem d i m ,  a d  it mrr on the hypothesis that rhcrc is noprmual 
mcam of protecting one without the othcr which will nor. in its gum 
gcnme othcr. more undcdnble, u n i d e d  conscqucnca. 

T h i s  diim nrny itself pmvc inconcn. It is alro possibbrhr. cvcn if ths 
claim is cmtct,  it m y  bc &It that thcrc is something wrong wlrh our 
argumcnr: is it acceptable that irnpomnt sacps in our &me; haw such 
a continecnt cham& To thithir thc amrwriau mwnx is h a t  Hwck'r - .. . 
own ugumrnr dc@r cntircly on such c ~ l i d ~ ~ k i c s .  For, ckarli, m 
omnixkit God nuld be a cmnJ p k m .  and m y  of Hayek'r own 
arguments dqrend on @mumably contjngnr) f i ~  &:ur rhc says in 
which buman bangs are limited in their knowledge. 

Iirmghl bc argued, howmcr, that ins& as any ofthe a b c  is successful. 
it walks into thc m p  set 6w the market-liberal by Rymond Phm." For 
if people am m bc accctdcd rights of the kind Lvorcd by (clluical) 
hbenlirm. because of rbc tpiaPNIhgical m k  tha ihcj might play. 
rhouldrkcy notaho bcaccordcd'wd&rcngbcs"rw? For muld thesenot 
a h  be pr-d as having an *epirmological~ ratio&. if a c i b  is 
w be ablc ro conaibul+ he or Ihc would seem m nccd such rtsoorccs as 
would c d l e  him to play r full tolc as an vcrivc civic participant. 

It recw to me that, as Hayck'r argumcnt - and our argument h a r - i s  
at bomm udlinrim, tbc issuc dwherhcr such righrs arc admitted. and 
to what wax, mt be empirical in ctunm. 1 unnoc addrcu thc 
substance of this irsuc hew for reasom of spa% othcr than to indicatc 
that I think that much chc wmc argumar as Hayet is ablc to uw +rut 
the dnirability ofhkh levels of w c l h  provision for reasons of human 
wd-being should q p l y  h c ~ ,  m. 

Asidcfmm rheais~ccurdqumtiryofsurbrntidcmcor~ should #hey 
be callcd'rights'? Nothing rmurb depcnds o n h - a n d  I would base 



no objection, $we can agrcc that t h e  should exist. t b t  they be calkd 
tighrs, we rcmcmbcr that ruch "rights," like all others within 
this rppmin, arc derivative in thnr chuancr from utilitariulcoraidcn- 
tiom Hqck docs rrpousc the idea o f a  wd6re safccty m. And d that is 
desirhlc on utilitarian ground? therc wouldsecm lo me m rcason why 
an indiAuars entitlcmcnt to its protmkm should not be called a tight- 
ilrh~ugh it would. in somr wzyr be r a k r  di f fcm in durancr fmm 
otha  rights^ 

She RIghlr ujrhe Tding C k i c h  

Thcrc is, hm~cvm, onc major difialry with the approach that we hmc 
ukm so tir it is chat thc point of valuing the individual's c.gnidve 
contribmton ir through rhc contribution &at this can make to the god of 
utiEcy. As ruch. it mmpcresaith other contibudom that that i n d i d d  
mighr m k c  - for examplc, as an &JM to be consumd othar 

Now, I s~ggestcd above that from a utiKurian pmpcctivc, it might be 
porilbk m sanction gNC50mc anangemems in which. say. a minariy 
wcrc mated is something likc king organ banks for the majority. Insuch 
a imztion. dors our "cpistcmdo&al twisi' cut any ice? 

It ma? not, in that the copitn-c contribution whish rhc pe+ in 
qucstian might reasonably bc cxpcaed m makc might well bc outweighed 
by rk conrriburion that tho/ could nuke vobjccu to be conru;raed. The 
sirustion i?; not unlike that, say, ofa talking chickcn who cries to prpervC 
his lik through pointing out thc cognitive c&b&ms tha~ k dghr 
have to offer. But his inrrrlocuiorr might behungry, and gminghngricr. 
And d q  might rormdy judge [hat the chicken could mntribua more to 
u d i ~  ifhc is u u n  thm through his c h b u ~ b a z  to our kd k-1- 
cdgc. Evm ~vhcr. their interest is ronrc?nated eu lus ivc~  on eating 
chicken, he might 5uU thcm by cne+.g them in diicussinnr about 
chickcn rrcipcr. But nor only would this rem dcmcaning ( a d  ltaY 6~ 
from the kind of ri&sinu,hich thc lib& is incrested), h. as rhcy ga 
hungvr and hungncr. thcrc would come a point a1 whim whn w v  to 
bc fmm me re+ rarhcr than ano~hcr was simply of no further 
intemt ro rhcm. Thccnd-utility-in rmuofthe acfiicvmentofwhich 
rights wcrc being accorded would, in such a  as^ its& sewt to m m p  
rhosc rights 

Is [his the mid of the road-not prt for the chickcn, but also lor our 
line ofargumcm? Ifso. uhilc it has got ur some way. it has 6knshortof 
what a libaal might hop m achicvc. 

7 k c  Cogmitivirt Twist 

There is, I &ink, a Further mwc that might be ma& here. For dl of thc 
above-including our diwurshn lading to the sad 6e of& chicken- 
was conduped widin uutilirulnism: a subsonrivc ahial thy, the 
corrccmcsr of which wu ukm br gnned. (Or, marc pmoicly. out 
COKCTII w u  to smifri&sofachnaerLmiLizr fmm dusicd libmlirm 
cculd be genera& alom within urtlinrjlnirm) This in it& would 
indhcthrtlhercisa furthcrmwc~trhcchickm migh mkhemighr  
mgagc wirh bk would-be butcher not wn the utility of Wling him rs 
opposed to listening to whrr bc might k c  m uv, butovcr the corrcanesr 
o f u t i J i t a ~ ~ m !  

At his new lcvcl of ugumen~. ahrrhn cuc can bc madc out for right5 
fa the sake dindividruls' cogkivc contribudons 'b siruatiw krc is 
romcutnt mote complicarcd, given LX fact that thac a x  dearly dis- 
a- in ccma of both gods r d  the mcinods qproprnw in rhc~r 
~ ~ a n c r u .  bmccn nhin and empirical knowkdgc. But n seam to 
mc that chac arc d a c n  dmifuitks for an ugumcp Ykc t h t  in thc 
previous sections m %, through." 

I cltorhae have set out such a theory of crhical argument, by way of 
ao adzpution of Karl Poppe's ideas on cpinanology and ethicsJ' It 
anvlunts a, ih rrplaccmmr of d e  udlicrmrtkm in arms of whrch we 
bn.c brm q p n g  so 6 r  by wlur i s  in cffcct. a 6Wiaic crhicsl 
i!guitionim at t h c M  ofpuriculzjudgmcots. whcrcindividuals'judg- 
menu ue subjm m mm01 by inbnubjmiw commsu& in cloxpanlkl 
IO Poppn's idea about rhc 'empirical basis" of scicnrr. Against such an 
'cmpiricd basis" d cthia, ahicd prind?ks ou?. bc vsccd u to their 
vddky. It wculd ucm to me ti!+ tttn the pmcedurcr of su& r t h q  
might well gencn- at the h d  of subsuntivt erhinl judgmcm, a con- 
rrnsus ht d c r i n g  is bad and, other thine bcing e q d .  h i  it is good 
rhlt people should be abkto saMy thdt ds i ra .  l3is would thus rirndvtr 
r lem some aspats o C & h m .  

Ttutmnwasus woulditrdfgmerw rhcproblcm with which we have 
bccn co-d so fir: Hhu an thc appropriate inrdhltiollll m n g c -  
mans for rhc pmmotion of utility: and what arc thr mcrirs oC&eical 
bbenlism onthis b a d  Howmu, our cogmitivist w.3t would strrngthen 
thc a~gumcnr, d w d o p d  within m udlituian sating. f a  according 
"didoguc ngta" to the in&&. For u would d l w  the i & W  to 

call into qvrtnn uriliurim values ifthcy should pmvc a thrrat m tus own 
a j s t m n  For k and &r d d z a  trc now accorded dialogue r i g h  of 



an enhanccd chamcur: o w  that unnat automatically be mrnped by 
uriliu+n qprcciations of thrmsdves as objects tobc " c o n s d . "  

Bur whar of the acccpabilirp dthcrc ideas concrrning dill- abour 
cthical issucsi If wc arc heed with people who a ~ e  cognihvisrs and 
falliiilists in ethics, and arc willing m acccptrhatthcpatkrnsolugumrnt 
in  crhia are close to those in matnrs of ha, thm our argument gm 
through very dmplg. But such nroag xrumpOons are problbly mt 
needed. For many non-cognitivists accept the kgidmaq ofjust s u d ~  

: ~rgumcnration concerning rhc formal characm ofetlucaf dixnurse; a d  
they accept, further, thzt such discourx m y  havc conxqumccs for 
nman of substance in thc 6e:d of cthics [thcy mi~ht  thus bc called ...-~~- 
mna-ethical cognitivkrs)" 

Thc biggest pmblcm would sccm to be with the cchlcal nihilist. Ifhc 
(can be cngagcd in argummr, then rhcrc is a toehold for-ishmcm 
of "dialogue rights" of the sort with whlch wc tuvc bcenconcmcd. But 

should s x h  a person be infemkd in t&Iking? .b Nozidrjusrly sdd. 
h s  response to Socrates should not be m argue with him. bur to hit ium 

advmugc. jn that. as a mattcr of empirical fia, peoplr xcm m bc 
moralizing crcarurcr who typically wirh notjust to & thing% but tokcl 
that thcy arc right in doing them. Into such feelings our dialogue appara- 
tus-and hcncc something that will rcnr as the basis for acm& 
didopc rights to others-migh~ be plugged. 

Hou-evs ram Kit were empirically chc case that posscsxd 
such adsposition to moralize, this would not ncccssady s t m  what the 
liberal rcquircs. For tee might w-eU bccomr convinced that thir &pow- 
tian should nof be acccpted in the way in which it prrsms iwlf to u s  
For insuncc, it vrmr quite p d b k  that sodobiologists might bc able m 
convince us hat  wc arc here. simply the vLtims of drive which we 
p O S P 5 S  b~czuse wc are the instruments through which gme~ reproduce 
thcmsclves And ifthis w m  h e  c z +  wc could, sudy,  dccidc m disrr& 
such promprings to morality. For why-we might reflect-should UY 

(who dcar'y havc a choice in how u-e bchrvc) mmcm to bang uscd as 
inrrmmcrra by gelus for which wc may nor care a fig? Other human 
beings. as our disporidom to morality caux then to be p r m d  m us. 
m y  tcm objcns worthy of considcntion. But if we discover thu thc 
way in which wc appreciate than is thc mult of something likc a 
biological plot by means of which a vma-lic objcct m m g a  m repro- 
duce irrclf wc may quite ntiomlly, accord such"mon1 promptingj" no 
moral weight at all." 

I am not w i n g  that surb a ~ o b i o ~ a l  thecry is me: merely that, 
if it wnr mrc wc could well c o w  to view the pmmptingr of our 
coavicnccand thc wish m bc EchicaUyjurdfid as something tblr should 
not be given the kind of wight that scm merited by thc way in which 
it pr- i r d f  phcnomcwlo@ully. This does not mcm h t  such 
irnpuLM should necessarily be dirrcprdcd; but it is not clcar why thq  
shauldbeatrmdcdtowhcn thqa~~incontlietwithourown dl-inrerat. 

Hoarorcr, it could bci@.tharrhc biological knowkdgeonche baris 
d which such a judgment is nude must itself by validated via m inler- 
~crsollll ~rocess in whi& orhas must he xcudcd riehts for thc sake of - 
them possible cognitive contribution-just as in our cad is  discussianof 
Smite Our rpprcciadcn ofrhr fdlibiliw of lll M kmwlcdgc may 
also m k c  usdow to dim& our ethical impulses, just bccau= of the risk 
that t& sodobiological rhcorics that k d  us ar do ra may not be comcr~ 

But what if pcopk do not hmc moraliring dispoaidonr, or if the?. 
become convinced, say through mpirical vgumcnt in the field of Liol- 
ogy, char thc pmmprings of sucb dispoddom arc nor m be ukm i t  Gce 
vlhu! Wb, in such arcs, bvc  wc acfikvcd? Our  copitivist twist 
wmld, indad. have been blocked. And utililitviujsm zs a subrtantivc 
cthiol b r y  (commuted upon our morJiring dispo~ons)uouldalso 
go urdrr-and with it the cpi~mologically based ugummrr lor righcs. 
as p r c s d  so f u  in this papa. 

CouId anything be savcd? DLlogue nghu would, I suggnt. sdll be 
warranud m a limited atcw in the vnrc that insofar as such pcoplc will 
warn coopcnt ion~rm orhcrr din dlckcognitive capac- 
ities, ir will be in tha! ioorcs 

7 
c such righu m clam. u m  

r h e ~  rights would be subject to aclimiutiolrr than would 
tbc r i g b  of our &ng chi&, in tbrt thac dubguc rights could br 

++:b ) 

munped simply by the ~ ~ - i n t m s d o n c ~ s  inter!acutor. & i. /+ 

Insuchciraunr~nc~.alljrncrcqkuly losrforthc libml. Forwch 
a sinmion adds somthing to chc starting-point for contnmGn ugu- 
mmu k c  how of Buchulln ad of Gauthier, from which- they would 
bm-c us bekc-hbcbcnlim of a s t  can bc txuactcd. However it im't 
clur m m how, in rhc k c  of coalitions of (hc smong, Budunav. and 
GauthLr uc able to gcncmte I theory d q u l i r y  bcfbrcthf law, and thus 
d c  the world safC fa chickens. And being m y d a  chicken nthcr rhan 
a buldrrbv ampmmcnc ad~ertrinlysympathaic mthcirplight. Jam 
indined u, uplorc further what might bc done wirh cpismnologically 
baud ugumcna ncbcr than ro join in rbc ~ r r r n t l y  more fishionable 
explandon of forms of pure conmcarianisrn~ 



1 have, by developing the link beween Hayck'r thought md the critical 
rnionnlirmof 1C.d Popper-ahk which mzy also be n d c  onindcpm- 
dcnt grounds, as I have ugucd cl~ewhcrc - bccn able to add some q u -  
m m s  w Ha~ck'r. Thbc, a t  the very last. do sm&ing m bolstff the 
underpinnings o h i s  fin~ian-6kc ideas about rheruk ofhw. These ideas 
abmt ihc rukdlxw play animportmt mle in  H~yck's thought. But r h q  
hnrdly follw from his utiliurianisrn as he p resm it, and ur not obvi- 
ouslyevcn cornpriblc sirhit. What is RLOTC, whilcdulinwhichwchmc 
uken is perhaps a strangc one, and m y  run into difficulties, it is not as 
obviously quatiorrbegging as would bc a s t d g h ~  appeal m substantive 
but htghb contcruble monlidcas. or ~ocqwllg concsiablc theories about 
indi&ual rights?' 

Thc cssemial point here-as Haycyck hhimselfrccognim in a p z r s q ~  
q u o ~ d  at rhc surt of this paper-is tiut whacme~ o w  may oncsclf fccl 
about thc canrctners of some idcal such as indwidud &dom, thc only 
argumencr f a  it that cury any wcighr are thosc that a p p l  to ideas t h r  
arc not drmseleh~es cmtcrrrd by om's~nurloolm~"It  is forrhis reason 
that I havc couched my argument in rcrrns of a moderate uditatianism 
and an cpirtcrnologicnl WlibiLsrn. For~hcsc arc idas  which ;rc likely m 
prove uncuitcNious lo people ofgood wilL At fhe same tim. it hould 
not prow too Jifinlt to cab into quation-or at l a g  to dcny to be 
inrclkcrually compelkng-my more mbsmtin: thcorics to which other 
pcoplc r q  be dnued, which may be 21 odds with these idcar. 

In the prwiwrsecdon% I discusscdthe probkm. ahingin Hayck'swork. 
ofgencndng rcspen for cach individual as an cnd in himwlf from m o r e  

rrr lrss utiliurian premises. I suggested that this might bewhed through 
tint an epistemologicd and then a cognirivist twin. 1 generated thr righr, - .vhich I u.29 rcddng as 'dialogue righu" accorded to individuals glvr 

? (, yarticipmnts in factual and, finally. nmmadve dillague 
Suppox hat my ugumnt above wu in or&. A problem mi& be 

raised concaning tbc pcrtinmce of thc cancludonr ro which I led. 
For it might xcm as if my approach dcpcndcd. rmcially, on amd. 
face-to-ficc didoguc. It might rhcn be roggcrtcd rhu, in political erna, 
such an ugumcnt must pmlr a vuiamr of rhc pdir-sized dcmcuatic 
i d 4  that hs ro bednilled modcrn polidcal thought It wwld. indeed. 

be i r k  if such a vim w m  to be rhc contlvsion 4 an ngumnt 
devdopcd in chc rpiric of Adam Smith and of Hayck. For it was Smith 
who argvcd-in comw~m thcvi~wr ofRousscau a d t h c  c i v i c h ~ n i n s  
of his day-that the gcod society was a big swicq. And Havck har 
dcscribcd the k i n d d k a y  rh.r he 6von as the 'Great Soocty." 

Pahaps a way out d the m w  confines of tbc poh is offired in 
Poppds acmum of rhc prinaplrs that should underlie a lacge-scale 
dcmmaric smir ry  This so&y is. a p l n r l y  mi of a hcc-m-Lcc char- 
a m .  And it is implicitly arrived at by Poppcr'r gcncr&ing Ills vim. of 
an idealized comrnuniq of scientists in d ~ a l o p .  

Unfor tudy ,  Poppnk view of ~nt isuasrngagcd in surh didoguc 
is itself pcrhaps r littic misleading. For m n  on Poppds own account. 
scientists will bc working within specific. and competing, mcnphysicd 
rcsurch program Bcwccn thess dialogue is possiblc, fruitful. and 
~xcrcmly important. Bur for such dialogue to &place h by w means 

simple ma- or a m t u r  droudne. d it is often incondusivc in its 
chancter." 

Moreover, rcinuLts are zble ro engage in dialogus to good effen m a  
when they arc n a i n  hm-to-hcecomaa (c.g. thmugh l c t ~ r r  orpurnals!. 
But dy can do this jun becmsc rhe x o p e  of rhc bsucs that t h y  n c  
discussing is rcmicod. Thcrc arc ako widdy acccpredconventions hour 
how such dilloguc shod pmcced. 

H O W N ~ ,  in polics. an i1~0nc1usivc diiogve is not enough when 
co1lcctivc dccjsionr arc bdng taken. For w i b t  consensus there deci- 
sions will w d &  thc wry dialogue rights f a  which we h v c  ugucd- 
unless there is orpliru a@emcm m a n  on. w): a nvprinrkn b z i  on 
pngrmric grounds. In addition, political k a  arc multi-dimcmiorul in 
cluraaa wayrk. in his ugvmrrxs a@art ccntnl planning, put some 
rmphrsis on tk 6cr rhzt wt seem 6ccd wih different, and apparently 
Irr~ondabl+idcasabout thcgoodlifc).Butiisdifficult toham a h t f u l  
didologuc bmacn  m m  than bou t  four peoplc unks i ts wopc is scvndy 
limited (as lnyorr with ap&c in tlking p u p  Ntoriak in a British 
univmity would smcly testify). 

What dl chis implies, I would ruggcst, is thn a d  dialogue hu its 
lim~htim u a d l  for politics. I do m ~ . i r h  to cLim that it is uukrs. 
It will h c  a rok u chc kvd ofmost gcncral prinapk. and thus in the 
I ~ d r m d o n  d t b r  endre system, and pwsibly in the dcrcrmining of rhc 
lcvd a t  which a w& s&y-nu should opmoc." It may also haw its 
u x s  u a forum in wbkh paopt r r q  b e c W  m give am account ofwhat 
hey arcdoing, md m mpond m mticism. But here wc would not apca 
that conrcnsus will resulr, and no collcmivc actks, will follw. 



Docs  his bring US to thc limits of the tClCVance0f rhc'diguc rights" 
which we rpmt lo much t i w  dcvcloplngin rhc p m h r  seaions? 

M y  am\\,:tr is: no. For whdc dialogue itsclfdces have such l i i tdons .  
the gins wtuch we rhcrc ma& ma" be prnervcd in mahe h. For 
didogucmay bc sirnuhod, by nransdan'%n~dblchas'm~chnism.~ < And individuals m y  bc accurded rights, on cpinmologid grounds, in 

bder m paninpate in such a rncciunkm. 
W b  chis is &%ding up 10-2s thc mdcr may hwc gu-d-is an 

argument horn episccmology to an rrtmudrd m i o n  of Havcbn liberal- 
ism. For if individruls arc accordcd propcny rights if they md t k i  
propen) arc protcctcd by ii "nigh~wxchrnan stare'; a d  if rhcy arc frcc to 
engage in csp~irncnts in lbing and to mow becwcer. such cxpenmenrs. 

(17 rU rhis can sen-c is a sun~@te for t h a ~ r n o ~ ~  gcnnal dialogoguc which is 
not d i ~ c t l y  artairublc 

m 
I Thc chxxacr of such propen), tights. t k  kind ofpmtccnon that hc). 
2 are :ccorded. and what sorts olactivi~ arc 50 protccrrd arc thcmsdv- 
L? drrmnincdby cwsiderarions hornboth cpisamology ud socid theory. 
$ Soclllrhmrycomezin brcausewcarc hcrcconccmedwith tharcrrnngr- 
LL men13 which wil: best Jlow us to learn, in candirionr of -city a d  of 

u n d n t y .  And ir is in rhc facc of lhac condidom rhu ttryek's argu- 
mmtr together with Buchanm's mnrcndon &at we s h o d  not treat the 
s m  as a bcnevolcnt derpot.sccm to m r o  rdl in favor of abasicaUy liberal 

0 
o model. with a wclhrc safcy nu, rathcr thin 1 model thu would gntx 
U) individuals more atcmivc wcliare righm for the sake of thcr conmbu- 
a" rions to such a surrogate dial)ogue. In a s i d r  way. we can uguc against 
od diverting raources m any considrrzbk cxmt  to bung romconc who is 
P - v~ scvecely handicapped inm p ~ n i i p d o n  in ow diiogue-just be- - 
0 

cause of the higlh oppmumty cost of so doing. 
J H m c r .  it is &I thar thcrc mas be dkagrcolxnt about such issues. 
c 
c . A s  a rerulr. ur m y  have to a w e  m differ. Thosc citiLCFZ who believe 
a? - rhnthckvd ofsupport char should be accordcd to the scverdy disadxan- 
f? ugcd in order thx they cam play a pardcipatury rok in aur ilrmgarc 
5 dblogucgrcarer &an ir allowcd for by the c o m e n s u l j ~ ~ d ~ m m  a l d e r  

itizens shwld br frec to urc their own mwrccs  fn this porposc. 
Many diffrcuh problems-bur.1 think, intercsring oms-ark ifthir 

8 
propod j, aplorcd in some detail: too may,  indeed. for mc m elaborltr 

.. hx. 
z Howmr, in broad terms, this approach allows us to cornbinc our 

tR eF;r~cmdogically derived ideas rbov~ Jialoguc rights asdwcbprd above 
wirh Ha$'sidcv about amrkrtordtrasafolwnaithinwhichlcami~ 

N c u t  bkc phcc. This means that a c  can pan cornpang with r k  leu 
C: 
B 

of proprry) Tbc ~ ~ g h ~ d u n a n  sou  nun t d f  bc rmtnl-bc 
twcm subaanaw ides r b x  an b c m  rncd out But a uould nw~um - 
mk?; of tk game sou to prmcnt carcion or th tntrapmcnt ofindiuid- 
uds wkhin cxpeimcml communik and od dealwith ovenpill &as 
or cxtcrruliucr Thm is, howeva. a diffcmcc horn Hcgd. and wirh 
views that ~ P C  plualiYn as an end in itrelE since hat the primc mioruk 
for suJl mxngmmts is m the aprcssion of values. bur rhar ob- 
jecdfication in orda char wc can learn &out thcm 

A modcl for s u b  ideas is, in fits ro hand in che (unduly ncgkcted) 
%topiair" s c a b  oi Nozick's A m h y ,  Sme and L;I+. h'mick m d  a 
dismntinuiq bctwm this d o n  ofhir book and uscuhcr puts, in &at 
the Pmer did not depend upon his a r k  assumptions h u t  aghtr. In 

I 
addition, in note 7 m h p t a  ta. N o d  pointed om rfuc thuc n-me 
panllrls bnwccn the idas of that m i o n  and Popper's philosophy of 
science. Hc htm natcd a parand bnwecn the utopia S&M of his 6m 
book and rhc pluralirdc (yet truth-dirrcud) approach ofthe i~rodocrim 

t m his PhilbJqhi<d E+ndim. Thus. (hC l id bmvcen thc episrcmolog- 
i d l y  groumkd ides of ow previous sccdanr, and chis suggestion for ' their s&al impmidon, i; mx without im prcursm. 

i Two points how- should bc made aplidy,  because of my r c k -  

i mcc here m Nozick. 
TheThctis that, by concmtuitb thc evlier plnsofAmmiry, Shre and 

/ Ut*, rights -2s inHayckS work - a n  in the utoph section accordcd as 
a m n s  tomrnd:thcpunuirofthcpod (u inour~ucaboute rh ics ) .  
utility [wbac h e  is consnuus &out this). and rmth. This. hou-cver. 
uxans that while judgments. idviduah as he source of thcm. and 
propeny as in%u.nliitions of thcm arc ocmrded proaction, the basis on 
which this is done i insuummul. and amng~mcntr h a t  will be rhapcd 
by argummt as m what rep-s thebar useofour nsourccr i h u r .  as 

) nodabov+ wc irenot commitred ro saying htresourccrmusc beured. 

I come what may. m give someone a voice in mr dillcguc if rhc oppom- 
nity cost of so doing would be high. 



Secondly, bccmsc of thc episumologicd basb of our ugrunau, thc 
chancocr ofpropffq rights may ncu povc quia the same as ir h i l i u  
from classicll libaalism. For, whilc substanrive judgmmts wiU as fa as 

k protcctcd (50 char b e  will be a prrrumprion of fcccdom of 
contract bctw-em adulcs), pmpary righrs m y  bc Limited. as a c m c -  
qumce dPoppcr'r cpisamological ban on 'convcntiodst smogics.' 
That is to say, there may be cpisarnologicllly gamafed resr r id i~s  on 
the right to use proprrty for thr construction of certain kinds of s a d  
formation which profen pcopk'r judgmmrs from critical s d y .  But 
this is a somewhat complex issue. which 1 cannot discuss k c  

In our liberal mcta-utopia. exptrjmcnration and learning nke plecc viz 
thc activiticr of indiuidds. individuals back heir own judgment with 
thci  own rcrwrccs in the mcmbcrship of s o m  society. organization. 
dub, or. mom radically. mpcrimena! community Lcaming okcs place 
when rhoscindividuls decide thcy ma& a misakc and p d  out; or whcn 
t h y  s t q  and mke whatcva changes arc allowed for by the pm'cular 
conrriturion of the small-~alc organization which they have joined; or 
ahcn r h q  arc joined by. or imitated by, othm. 

For all this to take place, it is n c c e r q  that t h e  be 2 sua-or same 
other institunon which plays a similu role- whicb prcscnncs individuals 
(and volunury cornrnunitics and associations) from aggrnsion and wcr- 
spill effcm, a d  which also pmwcnrs individulr horn bdng hddprisoncr 
by s o m  community or assodotion rhat chcy have joined. Such anauthor- 
it? must dearly bc ocutnl bewem thcs~bsuntivc cnrcrpriscs andbelicfs 
of spcdfic organizations or commnitier, bur must take p h h r  carc 
rhat children-sccond-gcnenrion mcmbas-hvc thc o p p o d q  m 
o;nusc choicc between al~crmti>r+ Cornmunicks tkmxlss may bc as 
.'open" or ir "dosed" as their mmkn wish. CommWLitics rm). exan- 
plie different puticuhrclaims to knowldgt-sly. as ro the chvaclrr of 
the g m d  ]I&; or d i K m t  constirurinul chcorica about how social C q a -  
nimrionrrhouki chlngc wirhcircumsonces. In t h e i t i n t c m d ~ z a d o n  
rhcy may be, variously. dcmomiu, authoritaian, ~ad i t io td~ t i c ,  or 
sod i r t :  a d  among hem wodd pprsunubly figm as a large-ale 
social mfirnenr. Hayek'r own specihc idas fo~ the constidoavl w- 
~ u c i o n  of a good s o d c t y  Within communidcs roks a d  propcrty m y  
be disuibutcd on whatwet basis rheir consdtutions or I& sac 

Individds, as mentioned abovc, a d d  be free to klvc om commu- 
Gty, md rojoin or s a  up amther- though.dnrly, s~nccommnniryrmy 
imposr c~nditions on neu- memberr. n conditioions upon hose who m y  
wish to taveit, subjccr.obpiou$~. tothcbrnadcrrcqui~menahiddorm 
by tk hamcwork author it^. 

Tbe dmils o f d  this, u may bcimgined, rn ~ a m p l i c a ~ d ~  d w ~ ~ l d  
make a long papa more s a  I w& hwrvm. Iitc to d o n  explicidy 
thc 6c1 &at, in this appmch, ~t aU dialogucis prim'zcd in thc fonn of 
properrj and expaimenn in living. Some di+(oguc of a mom ordinary 
sort is lxeded in order for t k  undrrfying principles d chc system m be 
kgidmatcd And I bclim &at ore would rrcd 11.0 m rcqure rhox 
engaged in cxpcrimne in living m bc mu~al lg  accoumblr in urrh a 
h m ,  a to the heraaa .  of the apainvnrr in which + arreqpgrd 
ifthis s y s m  is, indeed, m o p  +I. levning mcchnivm. In aU of this, 
t h e  is. &us thc&m of avic humanin ides, come b d  m toam the 
classical likd However, p a r c a p ~ o n  b limihd m thc mcrcly imdlcc- 
t d ;  d u  only poh'riral adom that arc tahn by the minimal sarc arc ones 
tb;n have raepistcmolc&al~ oppoxd ma subsuncivc political or monl 
nriodc. 

All &is gctlcntcs many pmbltms: indeed, marry c u r w  issues in 
palirid philosophy, from commmi ta~n  criricism of Iibmlism to is- 
sues about founltdodirm md politics mwr in rhc conmr of this 
approach. Bur rhL. a d  its utopirn charmer, shauld zlso not cnncul the 
ha that, h F u  as chm is anything in such i&u. I w d d  also break a 
h c c  for lhan as a practical rheory ofthe propcr tirniu d t h c  poJidd. 
And this I nccd hardly spell out, would throw dwbrr nm upon Adam 
Smith as someone who was mo w i h g  m n x  tbc powcr ofthe r a c e  m 
cocrcc other rational agents imo cmoplivscc with hi$ own pardcubr 
judgments. 

NOTES 



q. As Pctclrr Dmickn. who in diwvrdon br& up& a m p +  p~imdout ,  
in California cvcqotr hu a n&t m &in r crcdit card. What they do nor 
b a r  r t i ~ h  w is amore h n  nivid d i t  rideg. 

ro Ecmmlc birrarbm have, I undmund, w q g c n e d  h t  Adam Smith and 
orhcr d.rricd rc-mhts w r c  wmng in Mg d m  slawrv urr m 
~lvffiomt mrricutan- hr dmn could t dnm. I r. work could bc a- 
craned from lhrm of1 kmd that nosld mt br wpplrd h frcc Iawrcn . . 

r l .  5ec b c k .  ThrCht i lu t ionofLibq .6 .  
12. The p p o n c u  d v i r m ~  map. of mums ny to rqcn so& mrirnizing or 

r g g r q m w  ugum~nu. But. clearly. that such iggrgarioion is impcrmirsiblc 
cannorjust be arsurnrd io the pmmt conrat. For rhc point of appcding to 
rimc hme ruarar thc basis of an irgumcn for l iberty lor tach indn.idudr 
bdng uk:n 2s an cnd in himself. Bur thlr i m s  re rnc j u t  what one ir 
mrruminn i fom prvcs prctmncc m pmwing m indiuidul's &darn rathn - . . 
than inrerfrring r ich i r  in ardcr to maximire vjnve or ifonc mlrtr on thc 
f r rdom ofone indnidurl m cunur hisor h n  own cnds when inmhmcc 
rould mmblc m n y  arhcr lnd~vdualr b e ~ t o  punue r h c k  

r r .  In rhercmoihrr-in= bccnsubiccr ro mmippbtmn, whcm this ma? Icgiri- 

. .. 
candidrrr m r n p g c ~ i r h u r  in dilbguc Harcvcs rhcpmblm hacu thu  
we nuv not haw brm listmine inthc riehr wrv for its redv. or u mipbr bc 

I 
Lmtrwsf mew YO* 6. P. Dunon. 197Sh W u b a  md arhcr chimranzm - - -  - 
migbr bc d t k d  m sucb righo rrammqummofthcir kngvuuc up;lddcs. 
Bur rhc y ~ i l c  ad the f m s  m y  ~ r .  as thy. &rly. m y  nor p o u a  such 
capacities. Howevs this d m  not nccasuily n m n  that thy have M rights 



A .  Scc. f%r r 6rrt rub n tt& m u - k t ,  mv *Abmut 1m6&nr in an 0- 

A Cntrcal .%pprwach."CriiirdRrrinuz, no I pmt 1988): feja 
2 7  1 would i l e  to thmk Larry Briskrmn for u r p g  that lhir point hould bc 

m& cxplicir. 
re. I c  . the) would not have thc right mpin d imtitutionr which, in chor 

inrendcd ar unmrcndcd coarrqumccr. amd m ~mulztc thcm from crib 

dtibmy, ch. 8- 
zg Our ar.rgumcn, as prcxmcd kc, wouk! %an vo lmble  to a rrl;ocd&jt~- 

ion: t h i w o u M ~  mbcconducPlda ifrllpcaplc w c r ~ m a k r i n g k d  
m the p ime  ofthclr ha. HOWN~, thcrcs~rnsm mcto bem wuon w h  
our cpirt:mologically blwd apmarh nay m be dcrdopcd fu*. and 
in<& idfX. lh  rhe m a r  cffcctkcuu of th kmmledge m d j u d p m t  of 
dl dtircns. In thir cow&.  thrre w d d  smnro bc a cons'ldmblcdcgrcr 
of common ciurr with mnyofchc mncem-ifnottk w g g d  roluriom 
ro thcm- of contrmporq hmintsts. 

30.  Koi only is them 1 rrrun8 rogricive e 1 m . t  in mmy mcrerr oia6lhrrirr 
a d  ~ s t c  [indudig rhc apprr~aoncfvarioru udioonr o i h d m d  driak). 
bur ac cm. by mcthodologiul &anan. cham m hold m a q  of our 
p-ekmcn in a brm that d u  them opmm yycr-subjec&ve appra id .  

I,. Ptam idvaned rhir argument in thccounc of* ppcr on thyck dd iwed  m 
thcCxlMmgnSocicry inLonlonin19&,1do~tknwifthk pap-or  
his argumm-ha y e  appeared L print. 

31. T h e i r  possibly r a m  tk deubc about f i r ,  in vjm dH@r suagcSdon 
(Lm. &irLnbn.ndm, ral. 2 .41 -5 )  h t  "it pcnmcj pn o f b a b o s  
of the Open S a i e q  h a i t  a r  bcmr w imustorr '~  CDrmme in kuvumcns 
nvlunp it passe m produce mac a~ r& m u  tkm m d i r t d h c  i 
among the poor. . . .' For this may hat H+'s admitting of a 

plblishcd u 'Epiucmbgd Limits o f  rh S m :  ReLmom on ebppriJ 
Open Socjay," PdiW Slrdrr 38 (rggo): 1 l b z 5  

34. For n M p  txplonthn d p u d &  becwrcn epimmologcal a d  
ahid ngumm, r e  Dsvid Mc&u&cn. Ahrd Vkm (OxTord: Bail 
~~vdrwdl rpa* 

3). Canpacc ny, rkwayir: w h i & m w i v h  such D Aya ad Srmcnsm s m r r  
w show that rhcir theorin d l  allow for n h i a  t o h a r ~  rmny ofthc femrcs 

Press d Hnrvzrd Unjvmity Prrss, 1941). dc 'When in thc R@IY 
T b n ~ r n x b  uy thu jukcc is the irucr~r, o fhc  irmngcr. ad Sorramr 
turts mavationhim h u t  this, 7 h r ~ ~ ~ r m ; h u ~  shmld h i t b m t e s a c r  rhe 
held. Hc ~oacedcr roo much whm he an a-erculsnn. rhal 
arsvmcr that rhcrzir s w r  mrk of mrmroas and rightnee othm &an (and 
s u e o r  m) rtm&t. 

37, Compx* on *is, Laid Dau*ins Thr Sew 

~ h b h . w h c n d i r ~ ~ ~ g b m u c m 8 o h r d I i ~ a d n . h u t a ~ r  
tbn whit thy bah lamcd mu& fmm each o k r ,  they &d not md up in 


