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“[Wle must never forget, that it is a constitution we are

expounding.”!

In the last fifteen years alone, there has been enough commentary on
constitutional interpretation to fill more volumes than even the most
dedicated scholar of constitutional law could ever hope to read and com-
prehend fully. The theories range from noninterpretivism to strict
originalism.> Under noninterpretivism, courts are allowed to base consti-
tutional adjudication upon extra-constitutional principles. Under strict
originalism, courts are bound to a static Constitution of 1787, and its
amendments as of their effective dates.

Adjudication of constitutional issues demands a significant amount
of judicial resources and accounts for a substantial number of pages in
the federal and state reporters. As a result, courts are criticized for a pre-
occupation with the part of their function that requires them to decide

1. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819) (emphasis in original).
The Court also noted that “[a constitution’s] nature, therefore, requires, that only its great
outlines should be marked, its important objects designated, and the minor ingredients which
compose those objects be deduced from the nature of the objects themselves.” Id.
9. See R. BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE
FOURTEENTH AMENDMENT (1977); R. Bork, THE TEMPTING OF AMERICA: THE PoOLIT-
ICAL SEDUCTION OF THE Law (1990); J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL
POLITICAL PROCESS (1980); C. DUCAT, MoDES OF CONSTITUTIONAL INTERPRETATION
(1978); J. ELY, DEMOCRACY AND DISTRUST: A THEORY OF JuDICIAL REVIEW (1980); M.
PERRY, MORALITY, POLITICS, AND Law (1988); M. PERRY, THE CONSTITUTION, THE
COURTS, AND HUMAN RIGHTS: AN INQUIRY INTO THE LEGITIMACY OF CONSTITUTIONAL
PoLiCY MAKING BY THE JUDICIARY (1982); Grey, Do We Have an Unwritten Constitution?,
27 Stan. L. REV. 703, 706 n.9 (1975); Sandalow, Constitutional Interpretation, 79 MiCH. L.
REV. 1033 (1981); see Brest, The Fundamental Rights Controversy: The Essential Contradic-
tion of Normative Constitutional Scholarship, 90 YALE L.J. 1063, 1064 (1981) (Noninterpre-
tivists argue that “the rights at stake . . . are not specified by the text or the original history of
the Constitution. They argue that the judiciary is nonetheless authorized, if not duty bound, to
protect individuals against governmental interference with these rights, which can be discov-
ered in conventional morality or derived through the methods of philosophy and adjudica-
tion.” (emphasis added)). Compare Monaghan, Our Perfect Constitution, 56 N.Y.U. L. REV.
353, 380 (1981) (originalism may not “be used to reach results contrary to the Framers’ specific
and known intent . .. ." (emphasis in original)), with Michelman, Constancy to an Ideal Object,
56 N.Y.U. L. REV. 406, 412 (1981) (“[T]he judicial role . . . necessitates, rather than excludes,
rationalistic resort to ‘general principles of political morality not derived from the constitu-
tional text or the structure it creates.”” (quoting Monaghan, supra, at 353)); Perry, Noninter-
pretive Review in Human Rights Cases: A Functional Justification, 56 N.Y.U. L. REv, 278, 324
(1981) [hereinafter Perry, Noninterpretive Review] (“[O]nce the judge resolves to move beyond
specific value judgments constitutionalized by the Framers, the ultimate source of decisional
norms is the judge’s own values . . . .”); and id. at 341 (“[T}he Constitution does not give the
Court the power of noninterpretive review, yet 1 have not hesitated to say that the Court can
legitimately exercise that power.”).
There are many forms of noninterpretivism, interpretivism, originalism, and nonoriginal-
ism. Therefore, unless the context indicates otherwise, when these and other such terms are
used in this Article, they are meant to refer to a species of theories rather than a single theory.
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co:tltstltult]xonal i§sue§.3 The criticism is that the courts seem to have for-
gotten t. a}t ‘t‘hmr primary function is to “resolve ordinary disputes” and
not to give “meaning to constitutional values.”*

ings ,:; :1gr;1ﬁctatanamount of the commentators’ and courts’ prolific writ-
s I)I/l de al ;1 utable to: (1) the r:ccent bicentennial of the Declara-
tion of ependence (1976); (2) th.e b}centennials of the drafting (1987)
n ratxﬁcano:? (1988) of the Constitution; (3) the bicentennial of the first
year of operation under the new Constitution (1989); (4) the current b"
c@tenmal ot‘bthe Supreme Court (1990); and (5) the i;'npending bicentenl:
glg} of the Bill of' Rights (1991). Some commentators, however, have a
i 'erer.xt explanatlon. They feel that the volume of constitulion,al the
rizing is a sign that our judicial system is not well.’ : ”

emerN(zj ienel."ally accepted theory of constitutional interpretation has
ged despite (or due to) the abundance of writings on the subject.®
C;)lr'ls;l:que_ntly, courts and commentators lack an effective criteriojn b.y
]v;/ :jc tto Judge the c.lec1510ns of judges. The lack of an effective criterion
ads to an ex‘pectatlon that the meaning and nature of the Constitution
will change W.lth the varying composition of the judiciary.” This brand of
legal 'reahsm is an evil that exists because we have forgotten it i .
Stitution we are expounding.”® B

L In the first section of t.his Article, I demonstrate why noninterpretiv-
SI]:, g_enerally, and nonoriginalist interpretation, more specifically, are
not suited for the task of constitutional interpretation® in the conte;(t of

3. See, eg, G. McDo
. eg, G WELL, THE CONSTITUTION AN
\ AND CONTEMP u-
TIONAL THEORY 33 (Center for Judicial Studies, 19853) oY Constime:
4. Id at is critici: '

Consmutionaal ai{;;df;::i of:?us ;:rmc:sm may be well-founded. However, in the context of
¢ n, it is often impossible to “resolve ordi i J—
o adj , itis of ; inary disputes™ witho -

g tcSJ, determining, and giving “meaning to [relevant] constitutional v:ﬁues“’ o resert

. See, e.g., Bork, Forward to G. MCDOWELL, Supra note 3, at v.

6. i ; .
Courts ;l;?tliscspmblle: is ot new. A's Leslie Dunbar has noted, “[n]one of the Supreme
dogma. On thewou accuse it of having disposed of its work by application of a consistent
X contrary, the Court has chiefly impressed by its groping for principle; both

substantive and jurisdictional.” Di s L
Rew 620 Closcs 5 unbar, James Madison and the Ninth Amendment, 42 VA. L.

; fdoré, ;Veurral Principles and Some First Amendment Problems, 47 IND. L. J. 1 (1971).

9. D;ﬂ urloch v. Maryland, 17‘U.S.I (4 Wheat.) 316, 407 (1819) (emphasis in original):
over s;,bsmncge Ze:;ent ovedr the meaning of the terms compounds the problem of disagreement
— ostance a proce: 1.1ral ;esult%. AThe terms nonoriginalism and noninterpretivism a
s;mdalowA S:;,;C 1ar:ge;1. Lllkoe;wse, originalism and interpretivism are sometimes equaléd SZ
an v, note 2, at 3-34. These terms, howe i inter ’
tlvnst§ reject the binding force of constitutional ; e white morasioaris momierpre:
th'e binding force of the origin
stitution, but not (as originalis

principals while nonoriginalists mer j

S ] ici St ely reject
;q] meaning. lntelgrctnvrs(s accept the binding force of the Con-
s would) necessarily its original meaning. See Clinton, Original
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constitutional adjudication of individual rights.'® In the second section, I
posit that, in the context of constitutional adjudication of individual
rights, moderate intentionalism'" is a better alternative to nonoriginalis-
tic interpretation and other forms of originalism.’?  Finally, I seek to

Understanding, Legal Realism, and the Interpretation of “This Constitution,” 72 JOWA L. REV.

1176, 1182 n.4 (1987).

Some writers assert that “{w]hat distinguishes the exponent of the pure interpretive model
is his insistenice that the only norms uscd in constitutional adjudication must be those inferable
from the text . . .. Grey, supra note 2, at 706 n.9 (1975); see also J. ELY, supra note 2, at 1
(Interpretivists take the position that “judges deciding constitutional issues should confine
themselves to enforcing norms that are stated or clearly implicit in the written Constitution
[while noninterpretivism is] the contrary view that courts should go beyond that set of refer-
ences and enforce norms that cannot be discovered within the four corners of the document.”).
What Professor Grey and Dean Ely call interpretivism is referred to in this Article as textual-
ism (as opposed to as intentionalism). In this Article, textualists and intentionalists are further
divided into originalists and nonoriginalists. These classifications are preferable because under
either of these approaches, courts are charged with the task of interpreting the Constitution—
even if from a nonoriginalistic standpoint. Thus, these approaches are not noninterpretive.
For this reason the terms noninterpretivism and noninterpretivists are reserved for those theo-
rists who base constitutional adjudication upon factors wholly extrinsic to either the text or the
intention of the Constitution. See, e.g., Perry, Noninterpretive Review, supra note 2, at 324 (the
«yltimate source of decisional norms is the judge’s own values (albeit, values ideally arrived at
through, and tested in the crucible of, a very deliberate search for right answers)””). To soften
the impact of the claim that it is appropriate to resort to extra-constitutional values, some
noninterpretivists admit that “[n]o contemporary constitutional theorists . . . seriously disputes
the legitimacy of interpretative review.” Id. at 280. However, they contend that this interpre-
tive model is only one of the sources of legitimate values in constitutional adjudication.

10. This adjudication involves what some others have called “human rights issues.”
Perry, Noninterpretive Review, supra note 2, at 280.

11. See infra notes 139-66 and accompanying text for a more detailed discussion of mod-
erate originalism and- the brand of moderate intentionalism advocated here. However, it
should be noted at this point that at the heart of the theory advocated here is the notion that
constitutional principles are not created by constitutional rules (specific application). Instead,
constitutional rules are derived from and are designed to advance underlying principles. Asa
result, under this model, in order to give sufficient deference to the Constitution, it is not
necessary for constitutional cases to be resolved in the exact manner that they would have been
at some point in the past. It is more jmportant to reach results that advance the original
underlying principles—even if those results were not originally conceived or even if they were
originally rejected. .

12. For a more complete discussion of the distinctions between the various forms of
originalism, see Brest, The Misconceived Quest For Original Understanding, 60 B.U. L. REV.
204 (1980).

All forms of originalism give some degree of binding force to the Constitution as origi-
nally drafted and would therefore lead to better and more consistent results than nonoriginalis-
tic approaches. In addition, both moderate intentionalism and moderate textualism would
allow courts to “remember’” both constitutional features referred to in McCulloch v. Mary-
land, 17 U.S. (4 Wheat.) 316 (1819), that only its great outlines and its important objects
should be designated. However, textualism is inconsistent with original interpretive intent, see
Berger, “Original Intention” in Historical Perspective, 54 GEO. WasH. L. REv. 296, 314
(1986), and is therefore not true originalism. See infra discussion at note 136 and accompany-
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prove that the re inci i i
sort to principles of natural law'? in constitutional adju-

dication is not onl issi i
y permissible, but required und iginalisti i
of constitutionat interpretation.,“‘ ! o onieimalistc theories

ing text. igr
ggg5 g)ég—ozu(tl.;;el Powell, T/'ze Original Understanding of Original Intent, 98 HARY. L. REV
) Eraaiie ‘) (concludu}g thfn textualism is consistent with original inlcrprctivé ir;l l‘ ‘
Righte. wEuh il[lz;'cin(srdrnlwn in this Artlc]sz relate to the original Constitution and the Bcurl 21‘
g bce.n ch ime :ndlatc y ll'ollowed. T!lc interpretive intent relative to later Amendments has
Ao reviewed x may have bc§n different. When the issue involves interpretation nl'blu(‘clr
mendr Oni‘,dr dm[;g;oprla;e :jnqulry would be to focus on the original interpretive intent at
[ g and adoption. Of course, Jater A
e ¢ raf dop : . mendments should be considered i
br:);:"lz;eetmg the original Constitution and Bill of Rights. Constitutional Amer:;:\(;ntl'dc}rl( o
ot lher;:tuf;.c and structure of the Constitution and the society in which it opcralcrs‘ sCc id
9 e M 1 o o -
ety peﬁ:zit;,le:ntdhother _;hangels in the operative factors that affect the Consrilut?(:x's
, the specific application must ingly 7 :
and oy D ust change accordingly. See infra notes 141-66
13. Formerly, a clear distincti
f stinction was drawn bet
Beons. Th v, a A 0 s ween natural law and natural rights g
by 55, (TI‘{ e ggﬁz{mnf& Bill of Rights, in How DOES THE CONSTITUTION SFCZRZgF};I[EI-{f‘(SZ
obiiga[ion‘s o ,—;:uﬁ:d f:\:)rjfﬁ:rx:tra c;:ls. ;985)f. lT[‘Jatural law usually referred to ;ighls ar;a
ural order of things in the univi .
o > e ; erse. Natu
a;:,e;se:::lly Scormoted one’s ultimate license to act except as limited by com“?cls and oth
; P N N "
agreem ea:}; inl:‘:h' Tgregmemg and hmlxtaquns were thought ultimately to be iv[: the best ior:tee'r
o et evxvx( u};:] ml slocn:AtyA .ThIS distinction, however, has been blurred and lt;sr ovh
e ;—equire)sl ; ent, the dlstmct‘lon is not significant for my thesis that original intent ad"udi‘er
fion » Theref;:ort tlo conceptions nf)t ]}eld by the original drafters, ratifiers, or popujlaceLz;
cancepts oF nam‘r 111r; ess the context xpdlcates otherwise, no distinction is drawn between the
ot o ,hatziv:“é:;,ﬂ;am'm] trlgl-;lts. A detailed discussion of the political theories and
1veness to the resultin - i ion i
works, See genercily e eSS g modern-day interpretation is left for other
Despi i
o M;;e;o&ular ?chef, natural lf\w was not always based on divine revelation or inspira-
oty of 1 e naj ural !ayv theorists who influenced early American political thou, h: d‘ij
to dintimgaih naft:gil;:lslon ?wmed]aw. As early as the fifteenth century, John Fortcscuegset oin
aw from divine law. See A. KELLY & '
Sisting : . LY & W. HARBISON, THE A
NA’rUR,\ULTéZIr: ;TS ORIGINS AND PEVELOPMENTS 36 n.3 (1948) (citing J. FORTES“;‘Z};'CS:
natarat o oS! ;}TSJIRAE). In addition, Grotius declared in 1625 that “he could conceiV"e of
ere were no God.” R. POUND, THE
TlONgL GUARANTEES OF LIBERTY 74 (1957). 7 THE DEVELOPMENT oF ConsTrr-
ut e i i ivi
adopt JudZZ‘? Clg l?le;e thcqnels had been based on divine revelation or inspiration, one need not
ot Tadeo-C ristian pl"mC-lpIeS. or any other values considered to have been,dc ived fi on
e t'x;e a\]:nog_ 05 Inspiration in order to concede the relevance of natural 1 theaties 1o
utional adjudication. The theoretical foundati
c tut ! ations of natural Z
its validity, shou{d ble irrelevant to originalists. One need onl o
‘s'omc dsiigree of binding force and that this intent was influen
source of natural law is, therefore,
meaning and impact of the influence.
14. The m, i i i igi
ot namr;d;:rate}:nte_ntlonahst tk_leory of originalism advocated in this Article requires
oot mpaural ;xw theories. Accordl.ngly, courts would still reach some of the substq
s advoca e <y t_hc self-styled noninterpretivists, Because the arguments are grounded i
— ngox:a; o‘;ls_ntutlon, hf)weVer, ic results and process of adjudication would gcar”T Ie it
ound in the noninterpretivistic and even nonoriginalistic approaches. A

ange

I rights, how-

aw theories to
en a rejection of
y accept that original intent has
ced by natural law theories. Th

: . The
irrelevant except to the extent that it bears upon the

antive
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1. Noninterpretivism, Nonoriginalism, and Constitutional
' Interpretation

“An independent judiciary, like a unitary executive . . . i8 an }:tnieg;‘:}
feature of sound republican goverm?ent.”‘; Cm;rts I};aveﬂtt}:; r;isertgd -
i judici iew.'® As Alexander Ham
ercise the power of judicial review. o e e
1 it is proper and necessary
the The Federalist No. 78, 1 . / fo ’
branch to “liquidate and fix [the] meaning and operation > of the laws
H H 17
including the Constitution. ) . -
Des!i)ite the courts’ conceded authority to exercise the power of Jud}
cial review, they must do so within constitutional constr;mts.. tThat t1's
s 1 :
i ivi in its strictest sense, goes awry. INoninterpre
where noninterpretivism, in its stric awry. Notinterprolr
i ituti i tation are contradictions in terms.
vism and constitutional interpres on ) et of
i i interpretivism is that, even in )
underlying premise of nonin en. of
constitutional adjudication, courts may rt?sor.t to prglmgk: crlleor:i:;c:fqt)he
i itution.'® This premise is an effectiv
rated into the Constitution. . ial of the
ituti indi of law. As such, noninterprett
Constitution as a binding source : h, : '
lies upon a premise of rather recent vintage that “effectively ignores and
. : 4119
bypasses the Constitutior. —
P Few constitutional theorists would deny that our goverm;llentz;l styesd
tem is one based upon republican theory®® and that the branches elec

DOWELL, supra note 3, at 174. . ) i
]12 gﬁil:d;rticle will mﬁ detail the debate over the legitimacy and autho::lty tfioorn iu:;i:e
iew‘ Vesting this authority in the judicial branch is warranted because thx; sur;i:IH SO the
1t—]el\r,c:c l;ranches of government are constitutionfally defined, see Ui;s- Cst‘l‘r al Amde, me e
Constitution implicitly places this authority in the hands of the ju tc1;\ery.t}1iq e T 82
tates that “[tJhe judicial Power shall extend to all .Caseg . . . arising undel mé N
Ton he Laws of the United States . . . .” Implicit in this grant of power is he & iy and
[:ﬂd] tnétbiate to the judicial branch to apply the Constitution and th6§: la}lefs in the z)f(_e]aws o
;tse‘umdicial power. Part of the function of applying laws when there]lsza i u;.(r)a;c;teyr of la w},wn
theJ one established by the Supremacy Clauser,:U.S. CONsTr;‘lz;;téh\e’rl‘,S if, ; S,u l;pon e e
inferior la nflict with a superior one. For more co oia)
mflei::r Sl:ew ls{ C;OUND, supra note 13, at 77-81; A. BiCKEL, THE LEAST DAN}S;,:;)[\;; ?E?yiem
1'§962)3 Attan.asio Everyman’s Constitutional Law: A Theory of The I’t?wer ;1 udictal Reviets
(72 G!;O LJ 16‘65 (1984); Wellington, The Nature of Judicial Review, J.
T interpretive Review, supra note 2.
(198127)) P’F:g ' gﬁugg;ixis-r: A COM’MENTARY ON THE CONS';!TUTION ofF THE UNITED
; i FEDERALIST].
. Bourne ed. 1947) [hereinafter THE R ) ] .
STAT; ) ;22 I(\ichel‘:nan supra note 2, at 412; Perry, Noninterpretive Review, note 2, at 324
A 1 3, at v,
orward to G. MCDOWELL, supra note 3, e
?1.3 zoéli(s,tiiction is drawn between a republican form of g]?verfllrlrl:?i :encei] :czgggfzenltzt:he
: i k to enforce the wi 3
. In the latter, the representatives seel 1 : i the
?emoirat?; el:cted repres,entatives make decisions based on their own beliefs as :&: v»;}::: ';) oud
bzrl:;,ee ,best alternatives. In this system, the representgtlv.e; dotxztg::et isa \x:;:rmosge nis of the
i i i can y
. Often the desire for re-clection wx}l, to a significan . -
reprezzt::spgsive to their constituency’s desires than to thelr.personal mterestts. However,
lt)}fisn;s a result of human nature rather than a feature of republican government.
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through the regular political process?! should control a significant
number of the decisions made within our governmental system.??> Under
the Constitution, however, there are certain decisions that may not be
made by the government acting in the regular political process ‘‘no mat-
ter how democratically it decides to do them.”?* In constitutional adju-
dication relating to individual rights, the question to be resolved is:
What decisions may result from the regular political process, and what
decisions may not? Our system entrusts the judiciary with the authority
to make this determination.?* However, when the courts impinge upon

the majority’s right to govern without resort to constitutional limitation,
they act illegitimately.25 :

21. The use of the term “regular political process”
cess” is intentional. The distinction that is drawn js bet
legislative branches, which are more directly answer:
Although the judicial branch is ultimatel
is in a much less direct manner.

22. The exercise of judicial review (even as limited in this Article) contradicts the notion
of government by directly accountable elected representatives: “[Wlhen the Supreme Court
declares unconstitutional a legislative act . . . it thwarts the will of the representatives of the
actual people of the here and now; it exercises control, not in behalf of the prevailing majority,
but against it. That, without mystic overtones, is what actually happens.” A. BICKEL, supra
note 16, at 16-17. ’

23. Bork, supra note 7, at 2-3. As Judge Bork further notes:

A Madisonian system is not completely democratic,
completely majoritarian. It assumes that in wide area
to rule for no [reason other than because they are in
also has a countermaioritarian premise,
areas of life a majority should not contr:
not do to us no matter how democrati
properly left to individual freedom,
life is tyranny.

rather than merely the “political pro-
ween the processes of the executive and
able to the people, and the Jjudiciary.
y answerable to the people in the political process, it

if by “democratic” we mean
s of life majorities are entitled
the majority). . . . The model
however, for it assumes that there are some
ol. There are some things a majority should
cally it decides to do them. These are areas
and coercion by the majority in these aspects of
Id.

24. See supra notes 15-17 and accompanying text.

25. Bork, supra note 7, at 3 (“[The judiciary’s] power is legitimate only if
demonstrate in reasoned opinions that it has, a valid theory,
. ..” for limiting majority rule). Some self-styled noninterpret
partly because they take an overly narrow view of the constitut
interpretation that strays from the original specific application
However, 50 long as a court protects rights on a basis purport
tion (whether viewed from an originalist standpoint or not),
but interpretive. See supra note 9. In addition, even if courts were bound to an originalistic
approach as advocated here, they are not precluded from “enforc[ing] values beyond merely
those constitutionalized by the Framers.” Perry, Noninterpretive Review, supra note 2, at 282.
As discussed in more detail below, courts are free to find constitutional limitation even if that
application goes beyond the original specific application of the document. The relevant inquiry

is whether the modern application is within the original underlying principles of the Constitu-
tion.

it has, and can
derived from the Constitution
ivists so categorize themselves
onal inquiry. They believe any
of the text is noninterpretivistic.
edly sanctioned by the Constitu-
the method is not noninterpretive

Another factor that may contribute to the rejection of moderate originalists by those who
style themselves as noninterpretivists is the restraining effect of a constitutionally-based model

of interpretation. Although the reins under a modern originalist approach loosen, those reins
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i judges to
No theory of constitutional interpretation sho;llclieztl(l;‘)iwr épreiema.
ubstitute their vision of a better society for tk{mt omea i unw{SC, -
Et;ivcs It is well settled that “[]]:.aws may be un}l:st,o beyunconstmltional
b dém erous, may be destructive; a'nc_l yet not s e onal
) "25 Those who seek to have dec1s1onls made ont sxdo g
e litical process . :
ty upon the regular po : do o
baseslml;)srta;iges F())f government . . . are operatlng w1t}gnmt)l:et }z::t honsy
p?fx?t:; to them by the Constitution, their judgment an
g o 1 28
urt must obviously prevail. ‘ R
Co For these reasons, this section will focAus upon nl;)nv(;nz%mz;lt: m nol
oninterpretivism in the stricter sense d.1s‘cuss.ed al 3st .a e
otn 'Ein anomaly in their arguments, nonoqgmahsts mem e ed
S:il inagl Constitution “‘remains the governng d.(tx;\:)r?ancms the Ues
gtagtes It establishes the national govem:ne’nt,ellastionsmp e
. i he states’ : he
i i ip to the states and t g (e
1tS1 relat::s};%zhough the amending power l};aj) been usedoiga:lglgis{; "
ieitzlesélement in the constitutional scheme. Yet nonorig

the binding force of that very document.

till impede the of tree-! adjudication that some theorists vocate. See supra notes
p he type f free-handed adjudicat; that theorists ad \{
stil Y|

2 and 9. .
26. 2 THE RECORDS OF THE t
. P itutional covenan
o orher J'am iudges would lose their status as the keepers of %he cC(:)x:Is;t:I:ls Homal o
d27.su(31t: il::]l;is?tiorg\ of “fortunately situate? geoplle ;Vr:lti):,izt ;;)t\;:lr;goﬁcers o 1 et
s ¢ i d federal a e e
tures, and state an a > coneerne. ’

tes (i'on%}rlesz’()it:::yl t?’g‘iia;hnqv.\ist, The Notion of a Living Constitution, 54T

is best for the .

698 (1976).
28. Id. at 696. ' .
29. As Professor Henry Monaghan aptly points 01; i the it consis
i intai un ¢ :
. . sible to maintain some grou ) h e rawmen
tion as ihlg gﬁl:sat] 11:¥ril:\?:5iple in constitutional the(;r:;lnvgvh ‘li‘tletnl s;;nsl::{ugcm e mate
tobe itative status of the n gitim
e hearits. i f political obligation.
tobeabatren one it ists interested in the nature of po -
olitical theorists in! in t] ol O Amert
?X‘?nte;t(;{udse?sat}e\cfgiger, an incontestab]ehﬁrst‘ pn‘:;g:’ ftox:etc‘;‘::?smutgional P
. c t otherwise )
itutional law. That I canno the stithtions
‘t:;: gf:tsgﬁlx::)‘)‘lz is a necessary outcome of gydﬁrst l:,:;i‘f;,p;: tlhe 1 tional ext
reasoning, the binding qualit L fonal iont
};g ; - };Elrgz;e:n%fll\eogiailn need of further demonstration. It is our mas
is itself incap:
recognition. . . . N ' .
Monaghan, supra note 2, at 383-84 (cna.m')ns 'Omlttef);,on
noc'). esgtabli;h the basis for preferring orix.gm:li\::;;:emism "
i riety of no
r, demonstrate the impropriety of n i as ¢
;g::\:f this and the following section is to demonsf
preferable.
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236. It is also significant that the authority for judicial review

Fall 1990] IT IS A CONSTITUTION WE ARE EXPOUNDING 75

Nonoriginalism takes many forms.>’ Among the nonoriginalists are
those who believe the original meaning of the text and the authors’ origi-
nal intentions are totally irrelevant.’> However, there are also no-
noriginalists who give “the text and original history presumptive weight”’
but would “not treat them as authoritative or binding.”*?

Nonoriginalists admit that the notion characterizing judges as
bound by the consent given at the time of constitutional ratification is
rooted deeply in American political history and thought.>* Despite this
notion’s deep-rooted nature, nonoriginalists argue that, even if consent to
be bound by the Constitution ever existed, such consent cannot bind our
society some two hundred years later.> They argue further that the con-

tinued validity of the original Constitution must rest on t

he basis of a
present consent to be bound by the original document.3¢

31. However, nonoriginalism, in whatever form,
least three ways that modern society could have rejectes
by amendment; by adopting a new constitution; or b;
none of these steps, nor can it be considered to have legitimated nonoriginalist interpretation.
See infra note 36, Therefore, for the reasons discussed throughout this Article, the Constitu-
tion’s original meaning should, at least to some extent, be controlling.

32. See C. DuCAT, supra note 2, at 42-115. Even theories that would tie constitutional
interpretation to the text of the document might still be nonoriginalistic in nature. If the text is
to be interpreted without resort fo its original meaning, this brand of textualism is just as
nonoriginalistic as approaches that would ignore the original intent. *“The principle point of
the originalist critique is to ascertain the meaning at the time the document was drafted, rather
than approaching the text in the later twentieth century from an ahistorical interpretive per-
spective.” Clinton, supra note 9, at 1193 (emphasis in original).

33. Brest, supra note 12, at 205. The contention that nonoriginalist adjudication respects
the constitutional order by according presumptive weight to the text and original history, id.,
is not convincing. According presumptive weight to the principles upon which the govern-

ment is founded rather than being bound by those principles does not serve the ends of consti-
tutional adjudication.

34. See Brest, supra note 12, at 225,
35. Id. at 225; see also Michelman, supra note 2; Simon, The Autkority of the Framers of

the Constitution: Can Originalist Interpretation Be Justified?, 73 CAL. L. Rgv. 1482, 1492
(1985).

36. However, nonoriginalists conclude that such consent may not be possible in a modern
industrial society. Brest, supra ote 12. And if possible, the consent is not to the Framers’
Constitution, but to the hybrid that has derived through modern interpretation. Simon, Supra
note 35, at 1510. Modern constitutional adjudication, however, is not as overtly hybrid as
these theorists contend. * ‘[Tlhe Court has always, when plausible (and, indeed, even when
not plausible), tended to talk an [originalistic] line.'» Perry, Noninterpretive Review, supra
note 2, at 280 n.6 (quoting J. ELy, supra note 2, at 3). The Court does so because of “the
suspect legitimacy of a [nonoriginalistic] line.” Perry, Noninterpretive Review, supra note 2, at
280 n.6 Therefore, “[t]he claim that over time the polity has consented to and thereby legiti-
mated [nonoriginalistic] review is both doubtful and irrelevant. The polity as a whole could
not have consented to a mode of judicial review with which many of its members were not even
familiar.” /4. at 328 (footnote omitted). In these quotations, orginalistic and nonoriginalistic
is substituted in brackets for interpretive and noninterpretive. Due to the interchange and
differing meaning given to the terms “interpretive” and “noninterpretive,” see supra note 9,

is unacceptable. The following are at,
d the original intent of the Constitution:’
y revolution. Modern society has taken
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Because nonoriginalists no longer feel constrained by the original
Constitution, they are free to recommend “a designedly vague criterion:
How well, compared to possible alternatives, does the [interpretive] prac-
tice contribute to the well-being of our society—or, more narrowly, to
the ends of constitutional government?”*’ Such nonoriginalist adjudica-
tion has been compared to that employed at common law to derive “legal
principles from custom, social practices, conventional morality, and pre-
cedent.”®® Under such theories, however, judges are left with only their
own predilections to fill in the details and substantive content of rules to
better the “well-being of our society.”*

Not all nonoriginalists would free judges from all restriction in the
search for substantive content. Some theorists attempt to provide con-
straints upon judges’ discretion in choosing among competing principles.
One such attempt is known as neutral principles.*® This theory has been

described as second only to originalism in popularity among the compet-
ing theories of constitutional adjudication.*' The theory, however, pro-
vides no guidance on how judges are to find and determine the
underlying principles that should guide their decisions.*> Nor does it

this substitution adds clarity. One might argue that the nonoriginalistic results have been legit-

imated by the acceptance of the people (an argument of which I am not yet convinced but am
willing to consider). This would eliminate the need for overruling well-established precedent.
This argument, however, ignores the intentional difficulty built into the amendment process
and would allow inertia and a minority of the states (one-third) to legitimate extra-constitu-
tional results. Even if prior nonoriginalists’ results have been legitimated, the argument cannot
be used to legitimate the process of nonoriginalist adjudication because the process was not

revealed to the people.

37. Brest, supra note 12, at 226; see also Simon, supra note 35, at 1487 (“the basic crite-

rion for evaluating the arguments supporting the various methodologies or interpretations is
the extent to which those methodologies and interpretations promote a good and just society”).

38. Brest, supra note 12, at 228-29; see also Michelman, supra note 2, at 412.

39, Brest, supra note 12, at 226. As advocates of nonoriginalistic adjudication admit, “it
is unlikely that a sizable segment of the American population would object to judges being
guided mainly by what is good and just in interpreting the Constitution, although people cer-
tainly would disagree about which particular interpretations correspond to these values.” Si-
mon, supra note 35, at 1488. That is why some source of normative principles must be
provided to judges. Otherwise judges would be left to their own predilections of what is good
and just.

40, See Wechsler,
(1959). Neutral principles are not necessarily nos
interpretation, which may be originalistic in nature,

ple which is to be neutrally applied. /d. at 19.
41. Tushnet, Following the Rules Laid Down: A Critique of Interpretivism and Neutral

Principles, 96 HARV. L. REV. 781, 782 (1983). For a more complete criticism and discussion
of neutral principles, see id. at 808-21. Compare Bork, supra note 7, with Wechsler, supra note
40.

42. “[T]he requirement of generality of principle and neutrality of application does not
provide a source of substantive content.” J. ELY, supra note 2, at 55.

Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV. 1
noriginalistic. Resort to other theories of
is necessary to determine the initial princi-
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sis.*! Under this approach, courts maximize the good for the least cost.
Many economic theorists claim that these costs and benefits are deter-
mined by our society’s existing rules and practices.®> Thus, the judiciary
should concern itself only: with maximizing the predetermined social
good and the effect that its decisions will have on the decisions made by
the political branches.*?

The cost-benefit analysis is not an appropriate model for constitu-
tional interpretation when the issues center upon individual rights.®* The
most significant drawback is that the philosophic basis of this analysis is
utilitarianism.> If a court engages in the assessing and weighing of good
with costs, the tendency would be to consider the collective interests as
good and the individual rights that call for collective concessions as
costs. This alone is not a necessary result of employing a cost-benefit
analysis. Assuming that constitutionally protected individual rights were
selected as good, the cost-benefit analysis could be used to maximize this
good as well as any other. For the reasons discussed below, however, it is
more likely that individual rights will be viewed as costs even when it is
not appropriate to do so.

Citizens in a republican form of government have two classes of
rights or interests—those which they hold individually and those which
they hold collectively.® There is a tension between these two classes of
rights.’” As the number and scope of individual rights increase, the
number and scope of collective interests decrease, and vice versa.® Re-

S1.. See Easterbrook, The Supreme Court, 1983 Term——Forward: The Court and the Eco-
nomic System, 98 HARv. L. REv. 4 (1984).

52. Morris, The Exclusionary Rule, Deterrence and Posner’s Economic Analpsis of Law, 57
WasH. L. REv. 647, 657 (1982) (“But economic analyses of this type would insist that they
have no economic criteria for recommending (an outcome ta] be considered ‘good,’ ‘optimal,’

or ‘desirable.’ ), see also Tribe, supra note 50, at 620, Not all economic theorists disavow
normative content to their approach. Morris, at 657 (
sis of law is to make efficiency and normative Jjudgm

53. Tribe, supra note 50, at 594. :

34. Id. at 593. For a defense of the cost-benefit analysis see Easterbrook, supra note 51,

55. R. POSNER, ECONOMIC ANALYSIS OF LAw, § 2.3, at 20 (1977).

56. I draw a distinction between individual rights (e.g.;:the right against “unreasonable
searches and seizures™) and collective interests (eg, the right to have streets safe from
criminals). Of course, each of us as individuals is affected by detriments to the collective inter-
ests. When collective interests are harmed, however, no one
way. Quite to the contrary, when a detriment to an indivi
son’s interests are aflected uniquely.

57. B! PATTERSON, THE FORGOTTEN NINTH AMENDMENT 57 (1955).

58. The collective good, which I distinguish here from collective interests, is achieved by a
correct determination, delineation, and prioritizing of individual rights and coll
The adoption of the Constitution was an effort to find, define,
that are the key to unlocking these answers. Therefore, in the ¢
cation, courts should turn to the principles that underlie that d

**A second way of doing economic analy-
ents.” (emphasis in original)).

person is affected in any unique
dual right exists, a particular per-

ective interests.
and incorporate the principles
ontext of constitutional adjudi-
ocument. Because we, like the
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straints must exist for both classes of rights if both are to E)fist. The more
significant danger in a majoritarian government, however, is thz}t the fnz;;
jority will overemphasize the majoritarian interests as a collective unit.

There is a potential threat that individual rights may be overempha-
sized to the inappropriate detriment of collective intere:sts.. S'uch a threat,
however, is not likely. The political power of the majorx.ty is capable of
subverting individual liberties to the demands of .the.ma]orlty‘. Accord-
ingly, the prospects of the overemphasis of co!le‘ctlve 1gterests is substan-
tially greater than the overemphasis of individual rights. Freguently
individual interests will not seem very weighty when balanced‘.)a'gal.ns.t the
perceived best collective interests of the majority.% Therefore,_mdwxdual
rights will be sacrificed in the balancing process. This rgsu}t.ls not con-
sistent with the Constitution’s function in the context of mdlvxd.ual. r'lghts
adjudication.®' These rights create entitlements in favt?r of the md'1V1dual
against the collective interests. When the State deme§ one a right to
which he or she is entitled, an injustice is done—even if denied for the
benefit of collective interests.® '

In the place of cost-benefit analysis, some noninterpretive theorls_ts
would have courts focus on the representative nature of our government

. isc inciples (and have not Jearned to fully
eople of 1787, have not yet discovered all of these princip a t
prfeciate those that have been discovered), we do not have all of t.he pgh} answers. See infra
notes 190-271 and accompanying text. However, constitutional adjudication should be an en-
deavor to continue the process of discovery and implementation.
59. B. PATTERSON, supra note 57, at 57. In his 1930 book entitled Liberty, Everett Mar-
tin aptly concludes:
i i i hole, liberty is primar-
The psychological fact is that to the mass of men, acting as a w 3 t :
ily tlrx)e'removgal of restraint on crowd behavior, and what cro_wds call llb'erty' is nk(:t
liberty for the individual: it is liberty for the crowd to act without considering the
results of its behavior on other people.

E. MARTIN, L1BERTY 10 (1930). o
60. Initially, encroachments into individual rights in the name of collective interests may
be miniscule, but such encroachments may mark an odious beginning to furth'er encroach-
ments. “It may be that it is the obnoxious thing in its mildesl_and least repulsive form;' but
illegitimate and unconstitutional practices get their first footing in that way, na_mely: by silent
approaches and slight deviations from legal modes of procedure.” Boyd v. United States, 116
US. 616, 635 (1886) (emphasis added). A ] ‘
61. See comments by James Madison at the introduction of the Bill of Rights:
i i itution, independent
the first ten Amendments] are incorporated into the Constitution, indepc
::ilgunealsr?)f justice will consider themselves in a pec_uhar manner the guardians of
those rights; they will be an impenetrable bulwark against every assumption of power
in the Legiglative or Executive; they will be naturally led to resist every encrpach~
ment upon rights expressly stipulated for in the Constitution by the declaration of
rights.
1 ANNALS OF CONG. 439 (J. Gales ed. 1789).
62. R. DWORKIN, TAKING RIGHTS SERIOUSLY 199 (1978).
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in formulating rules. for individual rights adjudication.®* These theorists
assert that whenever courts determine the constitutionality of govern-
mental action, they assign institutional authority and responsibility to the
affected government area.* Accordingly, in making decisions that affect
the other branches of government, courts should take the other branches
of the government seriously. As a corollary, these theorists limit the ju-
dicial branch to intervening in other branches’ decisions only when there
is a malfunction in the democratic process that renders the political
branches not “deserving of trust.”¢

63. See J. ELY, supra note 2; Komesar, Taking Institutions Seriously: Introduction 1o a
Strategy for Constitutional Analysis, 51 U. Ch1. L. REv. 366 (1983). Dean Ely is among the
most noted of this group of theorists. The central premise of his theory is a perceived dichot-
omy of functions between the judiciary and the representative branches of government, He
claims to respect this dichotomy by a “general theory . . . that bounds judicial review under the
Constitution’s open-ended provisions by insisting that it can appropriately concern itself only
with questions of participation, and not with the substantive merits of the political choice
under attack.” J. ELY, supra note 2, at 181. Accordingly, when judicial intervention is appro-
priate, the courts fulfill this function by policing the process of decision-making and leaving the
policy choices to the other two branches of government. Id. at 73-75, 77-88.

Dean Ely concedes that the drafters of the open-ended provisions of the Constitution
contemplated judicial value choices. 1. at 102. However, he claims that this judicial power is
contrary to the concepts of our representative democracy and concludes that a method of
interpretation that reconciles this conflict is needed. Id. at 101-02. The paradox in Dean Ely's
argument has been noted. The argument “locates judicial authority in the Constitution and
then proceeds on the assumption that the exercise of that authority is fundamentally extra-
constitutional and undemocratic.” Estreicher, Platonic Guardians of Democracy: John Hart
Ely’s Role For the Supreme Court in the Constitution’s Open Texture, 56 N.Y.U. L. REV. 547,
567 (1981). . -

Dean Ely’s theory and others in its vein are not intended to be general theories of inter-
pretation. They are instead limited to the “open-ended” provisions of the Constitution. J.
ELY, supra note 2, at 181. But see id. at 87-88 (Becz f the nature and amount of judicial
controversy which centers upon these provisions (e.g."the Ninth Amendment and Clauses
such as Due Process and Cruel and Unusual Punishment), Dean Ely admits that “[o]n my
more expansive days, therefore, I am tempted to claim that the mode of review developed here
represents the ultimate interpretivism.”).

64. Komesar, supra note 63. When interpreting the Constitution, it is appropriate to fo-
cus upon the nature of the government it creates. However, for the reasons discussed below,
this focus cannot serve as both the beginning and the end of the inquiry when the issue in-
volved centers upon individual rights. :

65. I. ELY, supra note 2, at 103. The actions of other branches of government are consid-
ered as not deserving of trust when: '

(1) the ins are choking off the channels of political change to ensure that they will
stay in and the outs will stay out, or (2) though no one is actually denied a voice or a
vote, representatives beholden to an effective majority are Systematically dis-
advantaging some minority out of simple hostility or a prejudiced refusal to recog-
nize commonalities of interest, and thereby denying that minority the protection
afforded other groups by a representative system.

Id. at 103 (emphasis added); see also Komesar, supra note 63, at 373-81.
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A theory that would have courts focus upon the protection of pro-
cess-based rights has shortcomings that extend beyond the scope of judi-
cial intervention. In the context of individual rights adjudication, such a
theory overemphasizes the representative nature of government. As a
result, courts are required to consider whether its decision would be con-
trary to the will of the majority.”? Even when the judiciary is presumed
to have a “great degree of special competence” to act (e.g., procedural
due process and criminal procedure), the “resolution of the issue cannot
ignore the basic desires and perceptions of the populace,””?

When the issues center upon individual rights under the Constitu-
tion, this overemphasis on the representative nature of government is
particularly misplaced.” One underpinning of the notion that the Jjudici-

to enforce a ruling (even a constitutional one) that is contrary to long-term national sentiment.
The judiciary has neither “the sword [njor the purse.” THE FEDERALIST, Supra note 17, at 99,
Lochner has never been formally overruled. But ¢f. West Coast Hotel v. Parish, 300 U.S. 379
(1937), and Williamson v. Lee Optical Co., 348 U.S. 483 (1955). In addition, some implica-
tions of Roe have been substantially limited. See Webster v. Reproductive Health Services, 109
S. Ct. 3040 (1989). However, resistance to a judicial position does not necessarily spell doom
for a judicial opinion. Brown v. Board of Education, 347 U.S. 483 (1954), and its progeny
demonstrate what courts willing to perform their constitutional duties can a
the face of substantial resistance. The “Southern Manifesto”
Brown decision. This document was signed by 101 southern
would work to reverse the decision and to claim that the Brown court abused its judicial au-
thority. The progeny of Brown may not have accomplished all that the deciding courts envi
sioned or all of the needed changes in the area of race relations. In fact, the Court’s m
recent approach to desegregation problems may even be viewed as a retreat from Brown.
Milliken v. Bradley, 418 U.S. 717 (1974). But despite significant resistance, and possible:
trenchment, the Brown progeny have dramatically changed race relations in this country.

72. See, eg., J. ELY, supra note 2, at 103 (“[V]alue determinations are to be made by our
elected representatives, and if in fact most of us disapprove we can vote them out of office.”);
see also Komesar, supra note 63, at 374.

73. Komesar, supra note 63, at 379-80; see also Wellington, Cornmon Law Rules and Con-
stitutional Double Standards: Some Notes on Adjudication, 83 YALE L.J. 221 (1973). Dean
Wellington argues that courts must impose society’s moral principles in adjudication and, in
determining these principles, courts must resort to conventional morality, “for it is there that
society’s set of moral principles and ideals are located.” fd. at 244. He also argues that the
“Court’s task is to ascertain the weight of the principle in conventional morality and to convert

the moral principle into a legal one by connecting it with the body of constitutional law.” Id.
at 284,

74. As Laurenice Tribe notes:

ccomplish even in
is an example of resistance to the
Congressmen to assert that they

[Alttempts to ground constitutional rights . . . in conventional morality . . . have

inherently limited power. For we are talking, necessarily, about rights of individuals

or groups against the larger community, and against the majority. . . . [Clourts—and

all who take seriously their constitutional oaths—must ultimately define and defend

rights against government in terms independent of consensus or majority will.
L. TRIBE, AMERICAN CONSTITUTIONAL Law 896 (1978) (emphasis in original) (“Indeed, if
there really were consensual values of a determinable, helpful sort, there would probably be
little need for the Court to enforce them frequently against electorally accountable officials.”");
see also Perry, Noninterpretive Review, supra note 2, at 284.
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judiciary to set the tone for and define this moral
constraint of constitutional principles.®?

According to these theorists,

growth without the

the constraint on the judiciary’s power
derives from the power of Congress to limit federal jurisdiction, includ-
ing that of the Supreme Court.®* This limitation, however, ignores the
very nature of the impropriety of inappropriate judicial review and pro-
vides no readily available solutions to the problems created. A court, in
the context of constitutional adjudication, may not rely upon norms that
are not contained in or authorized by the Constitution. Such norms

should not be the basis of even one Judicial opinion in the context of
constitutional adjudication.

Even if the possibility of one inappropriately decided case is insuffi-
cient cause to reject this approach, what happens after the case has been
decided? Some may argue the decision is only “law”
ties and not binding on other potential actors.*® The overemphasis of
this fact, however, is inconsistent with government under the rule of law
in at least two respects. First, the “justice” that is meted out to litigants
would depend upon the fortuity of whether they pressed their claim
before or after Congress limited Jurisdiction. As a result, identically situ-
ated litigants would receive different results—not because the substantive
rules under which they operate change, but because the courts’ jurisdic-
tion would now be limited.3¢ Second, the approach fosters the idea that

future actors should feel free to ignore judicial pronouncements simply

as between the par-

83. This approach fosters a society in which the
Jjudge’s own moral vision.” Id. at 324.

84. Jd. at 331-43. A substantial amount of debate surrounds the authority of Congress to
limit the jurisdiction of the Supreme Court and lower federal courts because of a substantive
disagreement over the Jjudiciary’s constitutional decisions. See J. ELY, supra note 2, at 46;
Eisenberg, Congressional Authority to Restrict Lower Court Jurisdiction, 83 YALE L.J. 498,
518-30 (1974); Ratner, Congressional Power Over the Appellate Jurisdiction of the Supreme
Court, 109 U. Pa. L. Rev. 157, 171-73 (1960).

85. See, e.g, Perry, Noninterpretive Review, supra note 2, at 335-36.
86. There is a difference between this situation and one in which the substantive law

changes. Under the approach advocated by these theorists, the different results would not be
Justified by the change in the substantive rules, but by the fact that the elected representatives
should be able to prevent the courts from acting in

contravention of the representatives’ will,
unless these representatives have exceeded their constitutional authority. These theorists and [
agree on this point. However, these theorists would require the elected representatives to
await judicial action and then respond by limiting -jurisdiction in future cases, In many in-
stances this judicial action contravenes the decisions of the elected representatives (e.g., when
legislation is declared unconstitutional). The better approach would be that courts may not, in
contravention of executive action or legis]ative enactment (including delegation), enforce rules
that do not advance underlying principles of the Constitution. This would lead to the same
result that these theorists admit is correct, but would not create the anomaly of the inappropri-
ately decided opinion.

“‘determinative norms derive . . . from the
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because the courts no longer have the jurisdictional authority to pro-
nounce the action wrongful.®” Neither of these results are appropriate in
a system that purports to adhere to the rule of law.®

II. Originalism and Constitutional Interpretation

In Section I, T attempted to explain why some of the major alterna~
tives to originalism are inappropriate for constitutional adjudication of
individual rights. In this Section, 1 will review the various forms of
originalism and attempt to show why one form, moderate intentionalism,

best serves individual rights adjudication.

1t is tempting to argue that originalism would eliminate judicial ac-
but would be false.

tivism. Such an argument might win many converts,
Originalism, like noninterpretivism, is consistent with judicial activism.*®
Under originalistic theories of interpretation, courts must determine and
apply the fundamental principles and values of our society as incorpo-
rated in the Constitution. *“[Tlhis task will inevitably eventuate in activ-

ism . . . [but] it will be a constitutional activism that does not lead to 2
‘depreciation of the Constitution.” ”%°

87. “Of course, there is good reason for treating a single decision as generally binding fon
potential future litigants], . . . but only when the Court retains jurisdiction to decide future,
similar cases in the same way.” Perry, Noninterpretive Review, supra note 2, at 336.

88. These considerations aside, the removal of jurisdiction not only prevents the judiciary
from making inappropriate decisions in the now-taboo area, it also stagnates the law after an
admittedly inappropriately decided case. This loss of jurisdiction also prevents courts from
making future constitutional pronouncements on legitimate, constitutionally based factors. Fi-
nally, the approach ignores the effect that the one inappropriately decided case will have on
state court adjudication of federal constitutional claims. Are state courts to ignore this deci-
sion? Or should they be bound to continue to apply a decision that is based on inappropriate

factors? .

89. See, e.g., Bork, Forward to G. MCDOWELL, supra note 3, at xi. {am reluctant to
make such an admission. The term “judicial activism” has developed such negative connota-
tions that this admission may well be viewed as a condemnation of originalism. However, the
activism referred to here is tied to and limited by the demands of the Constitution and its
underlying principles. In this respect it differs from noninterpretive activism tied to the per-
sonal and political agenda of the deciding judge, which has been rightfully criticized.

90. G. MCDOWELL, supra note 3, at 36. The acceptance of originalism as the binding
theory of interpretation requires the acceptance of an objective, intelligible Constitution. It
does not, however, require acceptance of the notion that the task of making sense of the Con-

stitution will be an easy one:
[Looking for guidance in the Constitution requires only a belief in the possibility of
ascertaining what the Constitution means; those who pelieve it can mean nothing in
particular cannot take it seriously as law. Those who take it seriously as law must
believe it means something, however much they may debate that meaning or oppose

it politically.
S. BARBER, ON WHAT THE CONSTITUTION MEANS 36 (1984).
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A. Strict Originalism and the Constitution
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ceptions held by the group deemed relevan
There are several deficiencies in strict originalistic models. These
deficiencies cause the models to fall short of proper constitutional adjudi-
cation in the context of individual rights.”” The original specific applica-
tions of the text and the specific intentions were driven by the
circumstances that faced the people of that earlier society and their effort
to adhere to underlying principles incorporated into the Constitution.’®
Some of the conditions and operative factors affecting the underlying
principles have changed.®® In light of these changes, it may be necessary
to vary the text’s specific application in order to advance the underlying
principles that originally warranted that particular application.'® As
the Supreme Court stated in Brown v. Board of Education,'®* “In ap-
proaching this problem, we cannot turn the clock back to 1868 when the
Amendment was adopted, or even to 1896 when Plessy v. Ferguson was
written.”’1°2 Because we cannot turn back the clock, a strict adherence to
originalism “require[s] that we find legislation valid unless it violates val-

t.96

06. See Monaghan, supra note 2, at 379-R0.
97. Further, these methods of interpretation do not coincide with the original interpretive

intent and accordingly are not appropriate for originalist adjudication. See infra note 136; see
also Brest, supra note 12, at 216 (“The adopters may have understood that, even as to instances
to which they believe the clause ought or ought not to apply, further thought by themselves or
others committed to its underlying principle might lead them to change their minds.”).
98. Cf United States v. Chadwick, 433 U.S. 1, 9 (1977) (“[TThe Framers were men who
focused on the wrongs of that day but who intended the Fourth Amendment to safeguard
fundamental values which would far outlast the specific abuses which gave it birth.”); Williams
v. Florida, 399 U.S. 78, 88-90 (1970) (“In short, while sometime in the 14th century the size of
the jury at common law came to be fixed generally at 12, that particular feature of the jury
system appears to have been a historical accident, unrelated to the great purposes which gave
rise to the jury in the first place.” (footnotes omitted)); see also Tennessee v. Garner, 471 U.S. 1
(1985). In Garner, the Court rejected the notion that it should rely exclusively on the practice
at common law at the time of the adoption of the Fourth Amendment in defining its applica-
tion today. The Court stated that, “[b]ecause of sweeping change in the legal and technologi-
cal context, reliance on the common-law rule in this case would be a mistaken literalism that
ignores the purposes of a historical inquiry.” Id. at 13.
99. Hamburger, The Constitution’s Accommodation of Social Change,

239 (1989).
¢ sustain the entire burden of adaptation if the

100. Because the amendment process canno
ble document, strict originalism might eventually raise serious

88 MicH. L. REV.

Constitution is to remain a via
questions about the need to introduce 2 new constitutional system. Sandalow, supra note 2,at

1046. But de-emphasis upon the Constitution may also raise substantial question as to the
validity and viability of our system. “The refusal of some to acknowledge that [the original
understanding of the Constitution can answer interpretive questions] ultimately threatens the
stability of the Constitution either as a symbol or as an important societal institution.” Clin-
ton, supra note 9, at 1264. Moderate originalism strikes the appropriate balance between these

two extremes.
101. 341 U.S. 483 (1954).
102. Id. at 492 (footnote omitted).
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context of individual rights, however, the need for stability and predict-
ability is not as great as in the procedural context.!® In this context, the
“right” resolution is more important than efficiency. Just as with the
procedural provisions, the wording of the provisions that are relevant to
individual rights indicates the appropriate method of interpretation for
those provisions. Because the provisions are not written in clear, direct,
and specific terms, the text implies that a moderate originalistic interpre-

tation is appropriate.’’®

B. Moderate Originalism and the Constitution

Moderate originalism is more flexible and allows the Constitution to

It thus avoids some of the shortcomings of strict originalism.
derate originalism, however, differs from
“[Moderate originalistic] growth is made
“briefly indicating certain fundamental
Jear enough but whose specific im-
be determined in contemporary
takes place along different lines;

grow.
Growth under a theory of mo
noninterpretivistic growth.'!!
possible . . . by the Constitution’s
principles whose general purport isc
plications for each age were meant to
context.” . . . Noninterpretivistic growth
-

109. There are two major typ ns that relate to individual rights.
One type of provision limits the powers of the State and grants rights t0 individuals and
against majority rule. These features of the Constitation protect individuals or political minor-
ities from the official acts of the majority or those elected (or appointed) to represent their
interests. See, e.g., most provisions of the Bill of Rights; U.S. CONST. art. 1,§9,cl 2 (Writ of
Habeas Corpus is not to be suspended except as defined in the Constitution); U.S. CONST. art.
1, § 9, cl. 3 (no ex post facto laws or Bills of Attainder); U.S. CONST. art. I, § 10, cl. 1 (states
may not issue ex post facto laws, Bills of Attainder, or faws that impair contracts); U.S.
Cons. art. TIL, § 2, ¢l 3 (trial by jury in the state where the crime was allegedly committed);
U.S. ConsT. art. V1, cl. 3 (no religious test to qualify for office of “Public Trust” of the United
States); U.S. CONST. amend. XIV (Due Process Clause). The second type of provision limits
the powers of the State, but is more concerned with setting standards than with directly grant-
ing rights. The First Amendment contains an example of both of these features. The Free
Exercise Clause of this amendment is a right-conferring provision. However, the Establish-
ment Clause is more concerned with limiting govgrnmental power and setting standards of
proper governmental conduct. Of course, liberties may indirectly flow from the limitation of
denial of the powers of the government. These rights, however, are generally collective in
nature and should be treated differently. See Simien, The Interrelationship of the Scope of the
Fourth Amendment and Standing to Object to Unreasonable Searches, 41 ARK. L. REV. 487,

566-74 (1988).
110. Of course, this is not a universal rul

es of constitutional provisio

e. There are instances of individual rights guaran-
tees where the language is very clear, specific, and direct. See, e.g., U.S. CONST. amend. [
(“Congress shall make no law . .. "). The purpose of this Article is not to critique or analyze
those cases in which such language has not been given clear import. Instead, its purpose is to
demonstrate that in the context of the numerous individual rights provisions that are less clear,
moderate intentionalism and resort to natural law theories are appropriate and necessary.
111. See supra notes 1-88 and accompanying text regarding criticism of noninterpretivistic

growth.
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the text was designed to achieve in the
its specific application,''®

broader sense rather than merely
those original underlying

and that the results reached by courts advance
principles. 20

Moderate originalism: recognizes that the Constitution is not a docu-
ment once written and unchanging. As John Agresto states:
The highest and most complex attribute of judicial review is its
potential ability to help the nation as a whole govern itself and
direct its progress in the light of constitutional principles; not only
principles that need to be applied to new circumstances, but princi-
ples that—like the colonial ideas of sovereignty and equal right and
even constitutionalism itself—must grow, develop, and expand.'2!
Moderate originalism is not without its critics. Much of the criticism,
however, spills over from a critique of strict originalism and a failure
either to perceive or to admit the differences between strict and moderate
originalism.'?> As ap example, moderate originalism would allow an in-
terpreter to consider a change in societal attitude about equality as a
change in some of the operative factors that affect the underlying princi-

119. “All law, the Constitution not excepted, is a purposive ordering of norms. Textual

d usefully applied
Monaghan, supra note 2, at 353,
120. How then would a judge who wanted to be guided by the Constitution deal with
the indeterminacies of the privileges and immunities clause, the due process clause,
and the Ninth Amendment? . . . Try to ascertain the general values the framers
sought to serve either through

r specific clauses or the Constitution as a whole, and
construe the rules accordingly in changing circumstances.

121. J. AGRESTO, THE SUPREME COURT AND CON:

STITUTIONAL DEMOCRACY 54-55
nse of moderate originalism, then Ji

ustice, now Chief Justice Rehnquist-
of the United States Supreme Court stated: .

The framers of the Constitution wisely spoke in general language and left to suc-
ceeding generations the task of applying that language to the unceasingly changing
environment in which they woul

t d live. . . . Merely because a particular activity may
not have existed when the Constitution was adopted, or because the framers could

v d later interp e that language
applicable to cases that the framers might not have foreseen.

Rehnquist, supra note 27, at 694. But see S.
Justice Rehnquist’s views as strict originalism

122, Professor Simon notes the
originalism:

BARBER, supra note 90, at 19

).
primary criticism that nonoriginalists have for moderate

Suppose, for example, that the creators of the fourteenth amendment wanted to
achieve the goal of “‘equ: | treatment” for blacks and whites, but believed that segre-

n.12 (describing
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Wlt]l the dlSCIe!lOll that originalism was desi ned to limit. Howe er
18 I3 ’
Ver,

changes in the socioeconomic environment in which the question of
equality must be decided. At one time separate but equal facilities may
have been equal. Because of economic growth and development and the
value of interaction in a new economic and social atmosphere, however,
separate has become unequal. The factors for determining equality in
1868 were different from those of a society in which many intangible
factors have a significant impact upon the ability of one to effectively
operate in and advance within that society. It is only by considering the
changes in these operative factors that a modern court may determine if
the state is denying a citizen the principle inherent in the requirement of
equal protection of the laws. Changes in these types of operative factors
are not ignored under moderate originalism."??

There are other criticisms of moderate originalism, but they too are
more appropriately applicable to strict originalistic approaches. Some
commentators argue that it is impossible to achieve the necessary deter-
minacy about original application of the Constitution for originalism to
work.12* Tt is not necessary, however, for a moderate originalistic inter-
preter to determine the original constitutional application. It is far more
important to determine the underlying principles in the original docu-
ment and later amendments. This inquiry does not require as much pre-
cision as one in which courts are required to enforce only the original
specific applications of the Constitution.'?

Originalism is also criticized for its reliance upon history. Critics
charge that when judges rely upon history they are vesting themselves

123. “[Olnly [the] . . . great outlines [of the Constitution are to] . . . be marked, its impor-
tant objects designated . . . . That this idea was entertained by the framers of the American
constitution, is not only to be inferred from the nature of the instrument, but from the lan-
guage.” McCulloch v. Maryland, 17 US. (4 Wheat.) 316, 407 (1819).

In Harper v. Virginia Board of Elections, 383 U.S. 663 (1966), the Court struck down the
use of poll taxes in state elections. It did so despite the fact that at the time of the adoption of
the Fourteenth Amendment poll taxes were commonplace. The Court reasoned that it has

never been confined to historic notions of equality, any more than we have restricted

due process to a fixed catalogue of what was af a given time deemed to be the limits

of fundamental rights. Notions of what constitutes equal treatment for purposes of

the Equal Protection Clause do change.

Id. at 669 (citations omitted) (emphasis in original).

As indicated at supra note 12, this Article is limited to a discussion of the appropriate
interpretive model for the original Constitution and Bill of Rights. Reference to other provi-
sions such as the Fourteenth Amendment are merely to demonstrate the application of the
model rather than to indicate that the interpretive model advocated here is appropriate for
these other provisions.

124. See, e.g., Tushnet, supra note 41, at 799-800.
125. Determining the original application of the Constitution would, of course, be useful.
This would provide additional insight into the Constitution’s underlying principles.
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i implications—that it is
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THE SUPREME COURT AND THE USES OF HisTorRY 155-61 (1969).
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significant practical reasons to su

pport moderate originalistic adjudica-
tion in individual rights litigation.

For an originalist, however, the advantages of moderate originalism
are not sufficient. Resort must also be had to the original interpretive
intent. It would be a hypocrisy to advocate the binding nature of the
original Constitution and yet ignore the original interpretive intent.!%
There is substantial evidence that the original interpretive intent was that
the Constitution should be interpreted in a moderate originalistic fash-

ion."*” Moreover, as discussed below, the better evidence indicates that
moderate intentionalistic interpretation was the preferred approach by
the Framers.!38

1. The Constitution as a Statute Jor Purposes of Interpretation

The idea of constitutional limitation on governmental power was
not an invention of our founding fathers. Resort to *
was a common practice in En
Declaration of Independence.
tional law was the reduction
ment.'*® Accordingly,
should be interpreted.
of the Constitution’s d

constitutional law”
glish political controversy long before the
'3 The innovation of American constitu-
of a constitution to a single written docu-
there was no precedent on how such a document
It is fairly well settled, however, that at the time
rafting and ratification, the prevailing view was

136, Brest, supra note 12, at 215-20; Powell, Supra note 12, at 886; Nelson, The Eighteenth
Century Constitution as a Basis for Protecting Personal Liberty, in LIBERTY AND COMMUNITY:
CONSTITUTION AND RIGHTS IN THE EARLY AMERICAN REPUBLIC [5, 47 (1987).

137, See infra notes 139-66 and accompanying text.

138. However, this intentionalistic approach placed a heavy reliance upon the text in deter-
mining intent. See infra notes 186-90 and accompanying text.

139, See C. BOWEN, THE LiON AND THE THRONE 452.53, 481-84, 495-99 (1956). Except
in rare cases, however, under English “constitutional law,” the English judiciary did not nor-
mally declare statutes to be void. Bur see Calvin's Case, 7 Co. Rep. 1a, 77 Eng. Rep. 377
(1608) and Dr. Bonham’s Case, 77 Eng. Rep. 646 (1610).

140. Powell, supra note 12, at 902. The history of constitutional Jaw,
heavily upon written documents, in part explaining the trust that our natio
in'the power of the written word

points out:

however, depended

n's founders placed
to protect rights and limit government. As Professor Clinton

The ultimate faith of the framers of the Cons

titution in the power of the written word
is not surprising. Eighteenth-century Ameri

can society emerged from western Euro-
ents played powerful roles in controlling
re of, and limits on, governmental power,
d stirred major revolutions in both thought
radition, while lacking a formal written con-
uments to limit the prerogative of the Crown

human behavior and shaping the structu
Biblical texts and their interpretation ha
and deed in Europe. The English legal t
stitution, had long relied on written doc:

and therefore the operation of government itself,
Clinton, supra note 9, at 1187 (footnotes omitted).




67
RLY [Vol. 18
HASTINGS CONSTITUTIONAL LAW QUARTE

a
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It was also thought that Judicial interpretation of statutes violated
notions of separation of powers, believed by many to be necessary for
rational and free society.'*” But, as a practical matter, disputes within
the temporal world had to be resolved through “the rich common law
tradition of legal interpretation,’!48 According to this tradition, courts
had the authority and the obligation to determine the intention that un-
derlay the text.'*? Ag an invention born out of necessity, however, this
interpretation was to be severely limited.

Although few dispute that the courts’ authority to interpret st
was to be limited, there is a heated debate over the extent and sou
this limitation. At the two extremes in this debate are H. Jefferson Pow-
ell and Raoul Berger.'®® Professor Powell asserts that the discretion
common law courts exercised in statutory interpretation was limited by
rules that required them to interpret by reference to the “intent” of the
text, without reference to such devices as legislative history.'s' On the
other hand, Raoul Berger contends that the discretion of these courts

147, Id. at 892.93,

148. 1d. at 894, 897,
The tensions between the anti-interpretive tra

atutes
rce of

ditions of Protestantism and Enlightenment

n law may not have been as strong as might appear.
Despite the rich tradition of the common law, there was stil] 2 distrust of judges as interpreters

of the law. The need to resolve disputes, however, even when statutory law may not have
appeared clear forced acceptance of the common law practice. As a result, the recognition of a
final interpretive authority in the common law tradition may have been more a function of the

conscience demands justification of one’s actions, there is room for individualized interpreta-
tion not subject to review. Disputes within the temporal world, however, are at least two-

sided. Therefore, other than in a system of anarchy, there must be a final arbiter of what is
“right” so that disputes might be resolved.
149. Id. at 894.

150. Compare Powell, Supra note 12, with Berger, supra note 12.

151, Powell, Supra note 12, at 894-902, Although Professor Pow:
as intentionalism, it appears merely to be nonoriginalist textualism
conclusion, see Clinton, Supra note 9, at 1187,

Some argue that the care with which the language was drafted and the concealment of the
convention records indicates that the text was to take precedent over intent. See Palmer, supra
note 114, at 141; Powell, supra note 12, at 903. However, these assumptions are not supported
by the history of the Convention. The careful drafting of the language is only evidence that the
drafters understood the importance of language, particularly for the specific, procedural provi-
sions in which much of this care in drafting was used. See discussion supra notes 109-10 and
accompanying text. The primary reason for the concealment of the records after the adjourn-
ment of the Convention was to prevent the Anti-Federalists from abusing them in the antici-
pated struggle over ratification. Clinton, supra note 9, at 1195, During the Convention, the
records were probably concealed in order to facilitate open discussion by the delegates. Jd. at
1195 n.60. James Wilson argued in favor of preserving the records of the Convention because
he thought that, “as false suggestions may be propagated, it should not be made impossible to

ell refers to this approach
in disguise. For a similar
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they were required to interpret statutes b

was limited because y Tesorting

to legislative intent.'

Although Professor Powell makes an interesting argument, Raoul
Berger has the better point on this issue.'s? Professor Powell admits that
at common law, words were t0 be taken “according to the . .. intent of
the parties.”‘s“ He explains, however, that this does not mean what a
modern-day reader might think. Professor Powell argues that this confu-

sion results from ambiguity in the meaning of the word intent.
This simple principle(} concealed a significant ambiguity, because
its salient term—intent—was by no means unequivocal in mean-
ing. The English nouns ‘intention’ and ‘intent’ were derived from

the Latin intentio, which in medieval usage could refer either to
or to what an external observer

individual, subjective purpose
would regard as the purpose of the individual’s actions. The Eng-
lish derivatives of intentio inherited a similar ambiguity: the ‘in-
tent’ or ‘intention’ of a document could denote either the meaning
that the drafters wished to communicate or the meaning the reader
was warranted in deriving from the text.!5

Thus, he concludes that, to understand the import of
law’s focus on “intent,” we must determine in what sense th

the common
e word itself

was used.’®
Professor Powell goes on to attempt to support his thesis with a
historical study that spans four hundred years.” From this review, he

‘THE RECORDS OF THE FEDERAL CONVENTION OF 1787,

contradict them” with the records. 2
at 648 (M. Farrand ed. 1966).
152. Berger, supra note 12, at 298-308.
153. Raoul Berger’s arguments fo:
supra notes 91-110 and accompanying text.
154. Powell, supra note 12, at 894 (quoting Hewet v. Painter,
155. Id. at 894-95 (footnotes omitted).

156. Id.
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