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PREFACE 

The plans for this book were initiated several years ago by 
Professors Ernest E. Smith and John S. Dzienkowski of The University of 
Texas School of Law. Aware of the increasingly global scope of both the 
economy and legal arrangements, they set out to design a book that could 
be used to teach how law and legal arrangements function in the context 
of international business transactions and to do this by cxamining a single 
subject of international trade: energy resources-primarily petroleum. 
This focus reflects their shared belief that the interrelationship between 
the structure of commerical transactions and the development of public 
and private law is nowhere more pronounced than in the transactions 
involving the extraction, UansportaLiou, and sale of petroleum. 
Historically, oil has been the subject of the most important international 
agreements and disputes. Many of the legal doctrines applicable to 
transnational private arrangments have been developed in response to the 
arrangements by which oil has been extracted and sold. Moreover, 
different issues are raised along each link in the chain of transactions that 
begins with obtaining rights of exploration and ends with a sale in the 
world market place. These issues are not solely matters of private law. 
Along this chain the rights and interests of different governments come 
into play, including national policies aimed at vindication of sovereign 
rights, energy self-sufficiency, taxation, and environmental protection. 
International agreements and international organizations also must be 
considered. Documents as diverse as the Convention on the International 
Sale of Goods, the United Nations Resolution on Permanent Sovereignty 
over Natural Resources, the General Agreement on Tmifs and Trade, and 
the Geneva Convention on the Continental Shelf are all highly relevant. 
Few other subjects of international trade provide an opportunity to 
examine such matters at various points in its stream of commerce. 
Moreover, no other commodity, either historically or currently, can match 
the importance of petroleum to the world's political and economic order. 

As the scope of the hook expanded and the movement of world 
events accelerated. the need for contributions by additional co-authors 
with special expertise in new or changing areas became clear. The 
dissolution of the Soviet Union, attempts at privatizing the petroleum 
industry in the Russian Federation, growing concern over the 
environmental impact of mineral development, and the desirability of 
including comparative studies dealing with solid minerals and expanded 
materials on joint development agreements immediately suggested the 
addition of Professor Gary B. Coninc of the University of Houston Law 
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Professor Lowe thanks C. Paul Rogers 111, Dean of the Southern 
Methodist University Law School, William L. Hutchison, Esq., and the 
Hutchison Endowment, for their support of his work on this project. He 
appreciates also the assistance provided by Thomas D. Cuadle. Lanty 
Winford Dean, Tiffany Haertling, Richard Howard, and Paul Seve, while 
they were law students at SMU, as well as his secretary, Dolores 
McKnight. 

This book would not have been possible without the patience, 
computer skills, and common sense of Debbie Steed, who typed, re-typed, 
and formatted the book. Her persistence and co-ordination of the 
contributions of the various authors have added immeasurably to the 
quality of the book. We are also grateful to Pauline M. Simmons, whose 
special talents as an editor greatly enhanced the form, style, and 
consistency of the final product. 

Finally, we thank the Rocky Mountain Mineral Law Foundation, 
which provided significant financial and moral support for this project. 

We have used several conventions in this book. We have 
frequently omitted both footnotes and citations from cases and other 
materials without inserting ellipses or otherwise signaling the deletions. 
All footnotes, including those in cases and excerpts from books and 
articles, have been numbered consecutively from the beginning of each 
chapter. In a few instances materials in cases has been slightly re- 
arranged to enhance clarity. 

Staying current with the rush of world events has been a principal 
difficulty in preparing this book. Segments on the new "openness" in the 
Soviet Union had to be replaced after the Soviet Union dissolved. The 
United States Congress approved NAFTA as the hook went to press. 
Other events may make portions of the book obsolete within months after 
it is published. While already planning for a second edition. we believe 
that the basic structure and contents of the book as written will provide 
valuable tools for instruction in international transactions as conducted 
during the decade of the 1990s. 

Ernest E. Smith 
John S. Dzienkowski 
Owen L. Anderson 
Gary B. Conine 
John S. Lowe 
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the application to it of certain provisions thereof. See Article 19 of the 
Vienna Convention. Such unilateral declarations that a state does not 
accept a certain part of a treaty are usually referred to as "reservations." 
Thus several states ratified the 1958 United Nations Convention on the 
Continental Shelf, but entered reservations as to Article 6, which laid 
down rules for delimiting the boundaries of a continental shelf claimed by 
two or more countries. 

3. Since accession to a treaty normally requires specific, 
affirmative action, there is usually little dispute over whether a state has 
agreed to be bound. Customary law, on the other hand, exists because 
states believe they are already obligated to comply with certain practices. 
In the North Sea Continental Shelf cases, 1969 I.C.J. Reps. 4; 8 LL.M. 
340 (1969). the International Court of Justice at paragraph 77 of its 
opinion made the following comments on whether state practice 
constituted customary international law: 

Not only must the acts concerned amount to a settled practice, but 
they must also be such, or be carried out in such a way, as to be 
evidence of a belief that this practice is rendered obligatory by the 
existence of a rule of law requiring it * * * . m e  states concerned 
must therefore feel that they are conforming to what mounts to legal 
obligations. The frequency or even habitual character of the act is not 
in itself enough. 

Does the doctrine that treaties are legally binding depend upon 
customary law? Would it ever be possible for customary law to supersede 
or invalidate a treaty? 

4. In addition to its other sources, international law has also 
been based upon "general principles of law recognized by civilized 
nations," natural law, and jus cogens, or "compelling law." Determining 
"general principles" requires a comparative law approach. If treaties and 
customary international law fail to provide a rule for a specific situation, 
the "gap" can be filled by looking to domestic laws to determine if they 
provide a common principle or doctrine. Although the general principles 
concept was originally limited to the laws of Western countries, it now 
requires a search of legal systems worldwide. See. generally Gerrit W. 
Gong, The Standard of "Civilization" in International Society (1984). 

The other two traditional sources of international law are likely to 
be somewhat foreign to many American students. Most of the early 
theorists of international law, including Hugo Grotius, Emmerich de 
Vattel, and Charles de Montesquieu, relied heavily upon natural law. For 
example, de Vattel based the doctrine of the equality of nations upon 
principles of natural law. There are many conflicting theories of natural 
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law, but the underlying concept is that some principles are so fundamental 
that they are found within all communities, including the community of 
states. 

Jus cogens is related to the concept of natural law. It includes 
principles that are so fundamental that they override or void conflicting 
provisions of treaties or rules of customary law. The concept of jus 
cogens is incorporated into Article 53 of the Vienna Convention on the 
Law of Treaties. It provides 

A treaty is void if, at the time of its conclusion, it conflicts with a 
peremptory norm ws cogem] of international law. For the purposes 
of the present Convention, a peremptory norm of general international 
law is a norm accepted and recognized by the international 
community of states as a whole as a norm from which no derogation 
is permitted and which can be madifid only by a subsequent norm of 
general international law having the same character. 

U.N. Doc. AICONF. 39/27 (1969), reprinted in 63 Am. J. Int'l L. 875 
(1969). 

What norms are so fundamental that they should be deemed jus 
co,qens? Would the principle, pacta s m t  servanda, fall within this - 
category? 

A concise description of general principles, natural law and jus 
cozens and their role in international Law is contained in Mark W. Janis, 
~ i ~ n t r o d u c t i o n  to International Law 46-54 (1988). 

2. COMMON LAW AND C N U  LAW SYSTEMS 

Any international business transaction will involve issues related 
not only to international law but also to domestic law of two or more 
countries. This is particularly true of petroleum operations, because a 
major portion of the project is usually performed within the host country 
by a multinational corporation of a different citizenship. This situation 
means that the participants must be conscious of basic differences in the 
legal systems of the affected countries. Lawyers from common law 
countries must be prepared to understand the distinctions between their 
own legal regime and civil law systems. Attorneys representing 
developing countries, likewise, may need to be cognizant of different 
approaches in common law jurisdictions. The principal source of the law 
and the structure of legal rules within those sources is one of the first 
differences noted. This distinction is evident in the nature of the source 
material used in this text from time to time. 
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The common law and civil law traditions have their respective 
origins in different political, social, and intellectual settings. The civil law 
had its origin in Continental Europe where the predominance of 
decentralized governments with their own customized laws, a scholarly 
focus on universal principles contained in the codifications of Roman 
Law, and the doctrine of strict separation of legislative and judicial 
functions combined to create legal systems in which lawmaking was the 
p r r i s l a t u r e .  The task of the courts was limited to fin- 
interpreting, and applying the correct legislative principle. To enable the 
courts to accomplish this function effectively, it was necessary for the 
statutory codes to be complete, coherent and clear. 

By contrast the common law tradition originated in England where 
a unified government could impose a c e n 3 u d i c i a l  system that assured 
laws developed from local custom were made uniform'throughout the 
land. Additionally many laws could be effectively formulated by the 
judiciary as the need for them developed. Under such a system there was 
little or no need for comprehensive legislative codes and the legislative 
role was generally restricted to specialized laws. Thus, the common law 
is often looked upon as one that is created cautiously from case by case 
experience rather than one created in the abstract from universal premises. 

This difference in the scope of the judiciary's role is the basis for 
the primary distinction between the common and civil Law traditions: the 
binding force of precedent. Under the common law, a court is bound by 
the principles of a previous decision by that court or a higher court, 
provided that the basic reasoning of the prior case is applicable to the facts 
of the present case. In the civil law tradition, the trial judge is only to 
apply statutes and regulations. In theory, binding judicial decisions would 
be antithetical to the civil law. The judge is free to ignore previous 
decisions by other courts. Lower courts are not bound by the decisions of 
other courts. In practice, however, it is not uncommon to find even civil 
law courts giving sufficient deference to prior decisions to blur this 
distinction. The laws promulgated by the legislature are rarely 
comprehensive, coherent and clear enough to reduce the judicial function 
to a mechanical application of a statute. At a minimum, the courts must 
still interpret the law, fill gaps in the law, and reconcile conflicting laws. 
In reality, some degree of adherence to precedent can be found in the civil 
law as well as the common law. 

In theory, these different approaches to the judicial function and 
the cepta sources of the law mean that the logic of the common law 
is ' ductiv d that of the civil law i educhv . The common law judge 0 
will employ the principles and palm a s e ent in prior decisions to 
identify legal rules that appear to be applicable to the case presented for 
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decision. The decision will often be reduced to a written opinion that 
reviews the facts in detail, develops the rule, and applies that rule to the 
facts. The detail of the written opinion may be later used by other courts 
as a guide to both the rule and its application. In the civil law court, the 
judge will ideally find the applicable rules stated in a statutory text and 
apply those rules directly to the facts in the case at hand. The decision, 
when reduced to writing, will omit the factual detail and emphasize 
instead the principles applied, much the same as in the statement of a 
statutory rule. 

The use of statutory prescriptions is also different in each system. 
The cautious approach of the common law tradition found legislation 
necessary only to address specific social or economic problems. Solutions 
for all contingencies were unnecessary as long as the court could construct 
a rule from the principles of prior cases. Any statute that deviated from 
the common la& applied by the courts was narrowly construed and 
applied only where clearly intended. Statutes within the common law 
tradition must be detailed to prevent the courts from escaping their 
intended effects. Thus, the common law system has become an 
unsystematic collection of statutes, court decisions, and customary 
practices with no clear hierarchical arrangement. Under the civil law, the 
statutes are the point of origin and must necessarily be broad and general 
to create rules for all issues that may arise. If a statute is not directly 
applicable, the court will search for an underlying principle in the statutes 
that will resolve the matter by analogy, thereby avoiding the obscurities 
and gaps in the law that might preclude application of the statute in the 
common law approach. But as a rule, the statutes of a civil law system 
will be more organized and consistent than the mix of legislative and 
judicial laws that comprise the common law. Just as the civil law has 
yielded in part to the practical need for some adherence to precedent, 
common law systems have attempted to systematize some of their laws 
through modem codes that unify, clarify, and simplify the collection of 
principles that have developed over the years. As a result, civil and 
common law systems are gradually moving closer together in their legal 
methods and techniques and the line between them slowly blurring in the 
practical demands of the modem world. 

For a thorough analysis of the differences between the common 
and civil law systems, see John Henry Menyman, The Civil Law 
Tradition: An Introduction to the Legal Systems of Western Europe and 
Latin America (1985); and Konrad Zweigert & Hein Kotz, An 

Introduction to Comparative Law (1977). 
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3. TRANSNATIONAL REACH OF DOMESTIC LAWS 

Because intemational transactions affect more than one country, 
one commonly encountered issue is which country's domestic law should 
apply. In personal injury suits, this determination is usually made through a 
traditional conflicts analysis. See, e.g., Fogleman v. ARAMCO (Arabian 
American Oil Co.). 920 F.2d 278 (5th Cir. 1991), involving an injured 
American worker hired by the California subsidiary of a Delaware 
corporation to work for its Saudi Arabian affiliate that was constructing an 
offshore oil platform in the Persian Gulf for ARAMCO. If there is no 
difference in the laws of the countries connected with the injured party, 
choice of forum may assume paramount importance. This is especially true 
if a successful plaintiff is likely to receive a much higher recovery in one 
forum than he will in alternative forums. In situations such as the Piper- 
Alpha disaster, where dozens of workers aboard a North Sea oil platform 
were killed, this possibility has given rise to a "mid-Atlantic settlement 
formula." Plaintiffs have been offered settlements based upon the size of a 
personal injury award obtainable in a US .  court, discounted by factors of 
time, legal uncertainties of recovery, and litigation expenses. See Hans 
Baade, "Foreign Oil Disaster Litigation Prospects in the United States and 
[he 'Mid-Atlantic Settlement Formula'." 7 J. Energy & Nat. Resources L. 
125 (1989). In most other types of disputes, the parties have attempted to 
resolve the issues of choice of law and choice of forum in advance of 
controversy by including specific provisions in their agreement. See, e.g., 
The Breman v. Zapata Off-Shore Co., Chapter 2, infra. 

A second issue arises from the attempted extraterritorial application 
of domestic law. In other words, how should the law of one nation with 
an interest in either the goods produced from a transaction or the 
citizenship of the actors apply to a transaction that occurs outside the 
border of the domestic nation? It is most commonly encountered in 
connection with taxation, for many countries routinely seek to tax their 
residents' foreign income. A controversial example of the extratel~itorial 
reach of United States law is the Foreign Corrupt Practices Act of 1977. 
15 U.S.C. $5 78dd-1 and 78dd-2. In the wake of several highly 
publicized scandals involving bribery of foreign officials in the airplane 
manufacturing industly, Congress amended the securities law to provide 
criminal and civil penalties for the bribery of foreign officials. The act 
makes it unlawful for issuers of securities registered under the securities 
laws to make payments or offer anything of value to any foreign official 
for the purposes of "influencing any act or decision of a foreign official in 
his official capacity * * * or inducing such foreign official to use his 
influence with such foreign government or instrumentality * * * in order 
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to assist such issuer in obtaining or retaining business * * * ." 15 U.S.C. 5 
78dd-l(a). American companies have complained that the legislation puts 
them at a competitive disadvantage in that they are required to refrain 
from practices that are viewed by their competitors as part of the ordinary 
cost of doing business in many countries. Interestingly, few countries 
have adopted similar legislation and efforts in the United Nations to 
discuss compt practices have not resulted in a consensus. 

The United States antitrust laws may provide the most striking 
example of attempted extratemtorial reach. The Sherman Antitrust Act 
applies to conduct outside the United States and may even reach acts of 
foreign corporations outside the United States if they were intended to 
affect interstate commerce and actually had some affect. See e.g., United 
States v. Aluminum Company of America, 148 F.2d 416 (2d Cir. 1945); 
In re Uranium Antitrust Litigation, 1980.1 Trade Cas. (CCH) at 63 (7th 
Cir. 1980). Since many countries actively encourage their industries to 
form cartels and to engage in oligopolistic conduct, the extraterritorial 
application of American antitrust laws often conflicts with opposing 
economic policies of other nations. Even countries that favor a highly 
competitive marketplace may view such laws as infringing upon their 
national sovereignty. 

4. OVERVIEW OF INTERNATIONAL TAXATION IN UNITED STATES 

Although a study of international taxation is beyond the scope of 
this hook.3 it is important to realize that participants to an international 
transaction spend much time examining the tax effect of their proposed 
transaction. The law of international taxation will significantly influence 
the structure of the transaction as well as the methods of compensation 
and payment for the parties involved. Because a study of international 
taxation would need to review the laws of all nations as they relate to 
international transactions, this brief section will only examine the broad 
principles of US.  international tax rules. 

The United States tax system imposes a tax upon net taxable 
income. Individual persons are taxed at graduated rates up to 39.6 percent 
and corporations are taxed at graduated rates up to 35 percent. Certain 
entities such as partnerships and S corporations, are not taxed at the entity 
level. Their net income is attributed to the individual owners and taxed 
only once, whereas corporations are taxed once at the entity level and a 
second time when they distribute dividends at the shareholder level. This 
double taxation often makes the corporate entity form undesirable. 

For an excellent and cornprchcnsive examination of international taxation, sc. loel D. 
Kune & Roben 1. Rmni. United Sot- International Taxation (1992). 
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We conclude that the political act complained of here was clearly 
within the act of state doctrine and that since the disputed pleadings 
inevitably call for a judgment on the sovereign acts of Libya the claim 
is non-justiciable. 550 F.2d at 73. 

[The court's discussion of the Hickenlooper amendment has been 
omitted.] 

For the reasons set forth above, the Court declines to recognize or 
enforce the arbitral award. * * * 

Notes 

1. In 1988, the Congress amended the Federal Arbitration Act 
to change the law in the above excerpted case. Courts now should not 
invoke the act of state doctrine to deny enforcement, confirmations of 
arbitration agreements and execution of judgments based upon such 
awards. See 9 U.S.C. 9 15 (1988). 

2. Should the Foreign Sovereign Immunities Act effectively 
eliminate the act of state doctrine, or should both doctrines co-exist 
together? See International Ass'n of Machinists v. OPEC, 649 F.2d 1354, 
1359.60 (9th Cir. 1981), cert. denied 454 US. 1163 (1982). If they co- 
exist, why and how? 

3. The act of state doctrine only applies to public acts of a 
sovereign. Would the doctrine apply to shield a public official of a 
foreign sovereign who accepted bribes in exchange for awarding an oil 
concession? See Clayco Petroleum Corp. v. Occidential Petroleum Corp., 
712 F.2d 404 (9th Cir. 1983). For a discussion of the public act 
requirement, see Comment, "Defining the 'Public Act' Requirement in the 
Act of State Doctrine," 58 U. Chi. L. Rev. 1151 (1991). 

4. In International Ass'n of Machinists v. OPEC, 649 F.2d 1354 
(9th Cir. 1981). cert. denied, 454 U.S. 1163 (1982), the court held that the 
act of state doctrine barred a labor union's suit against OPEC and its 
member nations under the antitrust laws: 

When the state qua state acts in the public interest, its sovereignty 
is asserted. The courts must proceed cautiously to avoid an affront to 
that sovereignty. * * * 

The remedy IAM seeks is an injunction against the OPEC 
nations. The possibility of insult to the OPEC states and of 
interference with the efforts of the palitical branches to seek favorable 
relations with them is apparent from the very nature of this action and 
the remedy sought. While the case is formulated as an anti-trust 
action, the granting of any relief would in effect amount to an order 
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from a domestic court instructing a foreign sovereign to alter its 
chosen means of allocating and profiting from its own natural 
resource. 

Id. at 1360-61. 
5. In Hunt v. Mobil Oil Corp., 550 F.2d 68 (2d Cir.), cert. 

denied, 434 US. 984 (1977). Hunt brought suit against the major oil 
companies for conspiring to prevent Hunt from reaching an agreement 
with the Libyan government and thus causing expropriation of Hunt 
property. The court denied the right to bring the suit under the act of state 
doctrine, because the action required a judgment on the sovereign acts of 
Libya. 

C. REC-CCEMENT OF JUDGMENTS 
AND ARBITRAL AWARDS 

Central to the decisions regarding the choice of decisionmaker and 
forum is the question whether the judgment can be enforced against the 
party to obtain satisfaction. The following excerpts address the 
enforcement of judgments and arbitral awards. - -  

ROBERT B. VON MEHREN, TRANSNATIONAL LITIGATION 
IN AMERICAN COURTS: AN OVERVIEW OF 

PROBLEMS AND ISSUES 
Private Investors Abroad-Problems and Solutions 
in International Business in 1984 at 22-30 (1984)45 

A plaintiff who has secured a judgment from an American court 
against a foreign defendant has good reason to be pleased but may face 
further problems in attempting to have the judgment satisfied. If the 
defendant is unwilling to comply with the judgment and has insufficient 
assets in the United States against which the judgment can be enforced, it 
will be necessary for the plaintiff to initiate proceedings abroad for the 
recognition and enforcement of the American judgment. Indeed, there 
may even be obstacles to enforcement of an American judgment within 
the United States. 

45 Copyright c. 1985 by Matthew Bender & Co., Inc., reprinted with permission from 
Problems and Solutions in International Business in 1984 by h e  Southwestern Legal Poundation. 
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United States Is  Not A Party To Bilateral Or Multilateral Conventions 
There is no settled, customary rule of international law regarding 

the transnational recognition and enforcement of judgments. The courts 
of each nation traditionally have applied that nation's own mles in 
determining whether to honor a judgment rendered in another nation. 
There are essential similarities in the standards applied in different 
nations-for example, as among the United States and other common-law 
nations; however, real certainty in the area has been achieved only with 
the conclusion of bilateral or multilateral conventions. Such international 
agreements currently govern recognition and enforcement between or 
among many nations of Europe and the British Commonwealth. 
Unfortunately, the United States is not at present a party to any such 
agreement. 

* * *  
[The other alternative to a convention is a treaty between two 

countries which addresses the recognition of judgments.] 

General Principles of Comity 
In the absence of treaties, the reciprocal recognition practice of the 

United States and other nations is governed by general principles of 
international comity, embodied in national or local statutory and case law. 
-quirement of reciprocity or mutuality as an element of 

comity in their area has since lost favor in the American law, the Uniform 
Foreign Money-Judgments Recognition Act does not make reciprocity a 
precondition for recognition and enforcement of foreign-country 
judgments, and the Restatement (Second) of Conflicts of Law, 9 98, 
Comment (1971). questions whether considerations of reciprocity are 
material. It typically remains a centerpiece of law in civil-law nations. 

Thus, the courts of many European and Latin American nations 
will not as a matter of course give conclusive effect to an American 
money judgment, even if satisfied that the rendering American court had 
jurisdiction and that fundamental fairness attended the proceedings. 
Under their national laws, in the absence of a treaty, these foreign courts 
must additionally be satisfied that the rendering American court would 
grant reciprocal recognition to their countries' judgments. Moreover, 
while the actual practice with respect to foreign-country judgments in the 
United States under the common law generally has not placed any 
greater--and probably has placed fewer+bstacles before European 
judgments than the European courts have placed before American 
judgments, because of the absence of statutory law and the dearth of case 
authority in many American jurisdictions. it has often been difficult for 
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the proponent of the American judgment to establish the elements of 
reciprocity. 

For example, in the Federal Republic of Germany, judgments of 
countries with which there is not treaty relationship, including the United 
States, may be recognized and enforced as long as none of the grounds set 
forth in Section 328 I of the Code of Civil Procedure for refusal of 
recognition is present. These grounds have to do with the propriety of 
jurisdiction of the foreign court, the adequacy of service of process, the 
consistency of the judgment with "good morals or the purpose of a 
German Law." and, finally, the existence of reciprocity. 

The German courts have traditionally interpreted the reciprocity 
requirement quite strictly. * * * 

Recent decisions of the German Supreme Court have been 
considerably more liberal in interpreting the reciprocity provision. 
Currently the existence of reciprocity will be assumed by German courts 
where recognition and enforcement of German judgments abroad 
encounter difficulties essentially no greater than the obstacles that would 
conversely be imposed by Germany. Partial reciprocity, i.e., reciprocity 
for the particular class of judgment at issue, is held to be sufficient. It is 
also now settled that the foreign rules need not be identical with the 
G e m  provisions but that the rules as whole must be essentially 
equivalent. 

In the absence of a uniform American law regarding the treatment 
of foreign judgments, no determination can be made as to whether 
reciprocity exists between Germany41 any other nation-and the United 
States as a whole. In this connection, one commentator has analyzed the 
Uniform Foreign Money-Judgments Recognition Act (the Uniform 
Recognition Act) against the German provisions governing recognition 
and enforcement of foreign judgments. His conclusion is that the laws are 
almost completely equivalent and thus that, for money judgments, 
reciprocity exists with those American states that have adopted the 
Uniform Recognition Act. 

It would actually appear that American states that follow the pure 
common-law requirements for according conclusive effect t o  foreign 
judgments-jurisdiction, proper notice, opportunity to be heard, ahsence 
of fraud, finality, and consistency of public policy of the forum-should 
also now be held in Germany to have a relationship of reciprocal 
recognition and enforcement, since these are similar to the conditions set 
forth in the German Code of Civil Procedure. There can he no assurance 
of this. However, the courts of France, while not requiring reciprocity, do  
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require conditions similar to the common-law requirements noted above 
to be met before granting conclusive effect to a foreign judgment. 

ROBERT H. FOLSOM, MICHAEL WALLACE GORDON & 
JOHN A. SPANOGLE, JR., INTERNATIONAL BUSINESS 

TRANSACTIONS IN A NUTSIELL 
519-22 (4th ed. 1992)46 

Enforcement 1958 Convention 
enforcement of arbitral awards is 

facilitated by the 1958 United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 21 U.S.T. 2518, T.I.A.S. No. 
6997. 330 U.N.T.S. 38, implemented in the United States by 9 U.S.C. $5 
201-208. "[Tlhe principal purpose underlying American * * * 
implementation * * * was to encourage the recognition and enforcement 
o ercial arbitration agreements m international contracts and to 

-dards by which agreements to arbitrate are observed and 
arbitral awards are enforced in the signatory countries." Scherk v. 
Alberto-Culver Co., 417 US. 506, 520 n. 15 (1974). In an abbreviated 
procedure under 9 U.S.C. $5 203, 208, federal district courts entertain 
motions to confirm or to challenge a foreign award. 

The Treaty commits the courts in each Contracting Statc to 
recognize and enforce arbitration clauses and separatc arbitration 
agreements for the resolution of international commercial disputes. 
Where the coun finds an arbitral clause or agreement. it "shnll * * * refer 
the parties to arbitration, unless it finds that the said agreement is null and 
void. inoperative, or incapable of being performed (emphasis added). 
The Treaty also commits the courls in each Contracting State to # 

awards of arbitral tribunals under s u c h c r  
agreements, and also sets forth the limited grounds under which 
recognition and enforcement may be refused. Under the Treaty, grounds 
for refusal to enforce include: ( I )  incapacity or invalidity of the . . 
agreement containing the arbitration clause "under the law applicable to" a 
party to the agreement, (2) lack of proper notice of the arbitration 
proceedings or the appointments of the arbitrator, (3) failure of the arbitral 
award to restrict itself to the terns of the submision to arbitration, or 
decision of matters not within the s c o p  of that subdivision, (4) 
composition of the arbitral tribunal not according to the arbitration 
agreement or applicable law, and (5) non-finality of the arbitral award 
under applicable law. 
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In addition to the above grounds for refusal, recognition or 
enforcement may also be refused if it would be contrary to- c 
policy of the country d c h  enforcement is sought; or if the subject 
matter of the dispute cannot be settled by arbitration under the law of  that 
country. Courts in the United States have taken the position that the 
"public policy limitation on the Convention is to be construed narrowly 
[and] to be applied only where enforcement would violate the forum 
state's most basic notions of moral~ty and justice." Fotochrome, Inc. v. 
Copal Co., Ltd., 517 P.2d 512 (2d Cir. 1975). Recourse to other 
limitations of the Convention, in order to defeat its applicability. has been 
greeted with judicial caution. Parsons & Whitternore Overseas Co., lnc. 
v. Societe Generale De L'lndustrie Du Papier (Rakta), 508 F.2d 969 (2d 
Cir. 1974). 

Cases in the United States have pointed out that parties cannot 
refer a dispute to a court while an arbitration is in progress (Siderius, Inc. 
v. Compania De Acero Del Pacifico, S.A., 453 F.Supp. 22 (S.D.N.Y. 
1978)) or block enforcement in the United States in reliance upon the fact 
that the award, although binding in the country where rendered, is under 
appeal there. Fertilizer Corp. of India v. ID1 Management, Inc.. 517 
FSupp. 948 (S.D. Ohio 1981). After the arbitration is concluded, a party 
may not be able to block enforcement of the arbitral award in reliance 
upon the United States Foreign Sovereign Immunities Act (see Ipitrade 
International, S.A. v. Federal Republic of Nigeria, 465 FSupp.  824 
(D.D.C. 1978). but may be able to block enforcement in reliance upon the 
Act of State Doctrine. Libyan American Oil Co. v. Socialist People's, 
etc., 482 F.Supp. 1175 (D.D.C. 1980). One court has granted 
enforcement. under the Convention, of a New York award rendered in 
favor of a non-citizen claimant against a non-citizen defendant. Bergesen 
v. JosephMullerCorp., 548 F.Supp. 650 (S.D.N.Y. 1982). 

In 1990, Congress amended the Foreign Sovereign Immunities Act 
as follows: 

Section 1605. General erreprions to the jurisdictional immunify of n 
foreign suite 

(a) A foreign state shall not be immune from the jurisdiction of 
courts of lhe United States or of the Stales i n  any case- 

-- ~ 

46 Reprinted with permission of Wwt Publishing Gorp 
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(6) in which the action is brought, either to enforce an 
-ade by the foreign state with or for the benefit of a 
private pmy to submit to arbitration all or any differences which have 
arisen or which may arise between the panics wilh respect to a 
defined legal relationship, whether convactual or not, concerning a 
subject matter capable of settlement by arbitration under the laws of 
the United States, or to confirm an award made pursuant lo such an 
agreement to arbitrate, if (A) the arbitration hkes place or is intended 
to take place in the United States. (B) the agwment or award is or 
may be governed by a treaty or other international agreement in force 
for the United States calling for the recognition and enforcement of 
arbival awards. (C) the underlying claim, save for the agreement to 
arbitrate, codd have been brought in a United Stales c w n  under this 
section or section 1607, or (Dl paragraph (1) of this subsection is 
otherwise applicable. 

28 U.S.C. 8 1605(a)(6) 

Chapter 3 

THE POLITICS OF NATIONAL SOVEREIGNTY 
OVER NATURAL RESOURCES 

Table of Sectionr 
Sec. 
A. Sovereignty Over Natural Resources: Limitations on the Right to Expropriate 
B. Determining the Proper Compensation in an Expropriation 
C. Efforts to Obtain Compensation 
D. Trend Toward Privatization of Slate-Owned Enterprises 

inherent r' in any investment in a foreign nation is the 
e investment will be ex~ro~r ia ted  or nationalized by the / p o s s i b i l p  

foreign government. In the last century, private multinational 
~ - 

corporations have lost their investments in producing oil properties 
through direct expropriation by the governments of Iran, Kuwait, Libya, 
Mexico, and Venezuela. Further, it is inaccurate to simply list the direct 
nationalizations. Other, less drastic, forms of expropriation have occurred 
in most of the Middle Eastern countries through renegotiations. These 
examples probably account for a vast productive capacity of the world's 
petroleum reserves. There are countless other instances of less intrusive 
forms of expropriation, such as legislation that affects the arrangement 
between the multinational and the country. 

The form of expropriation chosen by a country often depends upon 
the political circumstances leading to the action and the anticipated need 
for foreign involvement in the future marketing of the asset. For example, 
Mexico's exnropriation resulted from a political climate that favored 

y ousting foreign ownership of national resources. In 1951, Iran 

nationalized the Anglo-Iranian Oil Company but in 1954 lured oil 
companies back into new concessions because of its inability to market its 
petroleum. In 1970, Libya selectively nationalized foreign concessions to 
increase its share of involvement in some fields while retaining foreign 
involvement in other concessions. Other nations in the 1970s chose the 
route of renegotiation. 

DiiEmbr explains the reasons why Saudi Arabia did not favor 
outright nationalization: 
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Nationalization, however, was not a viable option for Saudi 
Arabia for several reasons. Idwlogically, it was not consistent with 
the Saudi private-enterprise-based economic system. Politically, 
Saudi Arabia had close ties with the United Slates, founded on its 
being politically more moderate and anti-Communist Middle -tern 
government.. Most important, nationalization would have interfelcred 
with the Saudi program of maximum development of virtually endless 
oil reserves. Unlike Kuwait and Libya, Saudi Arabia had not been 
willing to defer extraction of some of its oil either in the context of a 
national conservation. or in the context of integration of the oil 
industry with the rest of the economy, or as a political weapon in 
dealing with the West. * * * Unlike Algeria, Iran and Iraq. which 
were also seeking production expansion, Saudi Arabia had made little 
progress in building up the skills and manpower to plan and manage 
exploration and production on the scale its large operations would 
require. Without the assistance of the vertically integrated oil 
companies, Saudi Arabia might have had to resort to destructive price 
competition to find markets for all the oil it planned to produce during 
the rest of this century. * * * 

Finally. nationalization would have endangered Saudi Arabia's 
plans for its investment of its soaring oil revenues. Saudi Arabia 
hoped to secure access to investment opportunities which would 
provide a rate of return sufficient to prevent losses through inflation 
and devaluations in the real value of its mounting currency reserves. 
To accomplish this goal. Saudi Arabia had to mainlain favorable 
relations with industrialized consuming states and Western oil 
companies. The former were the source of capital goods and 
technology necessary for industrialization at home, and they provided 
the primary potential markets for developing export tmde abroad. 
Ihe  approval of industrialized states would also be necessary for 
extensive investment in their economies. Furthermore, the 
omperation of the majors, with their extensive experience in and 
cone01 over downstream operations, would be useful when and if 
Saudi Arabia decided to commence downstream activities. 

Note, "From Concession To Participation: Restructuring the Middle East 
Oil Industry," 48 N.Y.U. L. Rev. 774,788-89 (1973). 

Historically, periods of nationalization-whether characterized by 
expropriation, by increased legislative and regulatory control, by 
co- taxes or by a combination of these thnng+=n been 
followed by periods in which governments have favored private 
ownership and private decisionmaking. During such periods government 
regulation of extractive industries is relaxed in favor of free-market 
forces, and ownership of natural resources and the national companies that 
control them may be transferred into private hands. The initial impetus 
for such a change in direction is often economic, a. inefficiencies and lack 
of capital make operations difficult and less profitable. Politics also plays 
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a role in the perception that the state-owned industry is stagnant or 
corrupt. This results in a mistrust of government control and ownership. 

the rights of a nation over its 
a nation's right to nationalize a 

foreign participant's assets. Next, we examine the issue of compensation. 
Third, we present several efforts to obtain compensation for nationalized 
assets. Finally, we discuss the trend toward privatizing state-owned 
companies and the resources they control. 

A. S O V E W N T Y  OVkX NATURAI. RESOURCIS: 
LIMIIATIONS ON THE RIGHT T O  EXPROPRIATE 
L d  
The sovereignty of a nation extends to its natural resources. In 

most countries such resources are owned by the public and administered 
by the government. Public ownership necessarily implies that such 
resources will be developed in the public interest and for the benefit of the 
citizens of the nation. The fact that natural resources are exhaustible - 
differentiates them from other resources that may not necessitate pu6lic 
control. The special view that natural resources are part of national 
sovereignty may also arise from a nation's history and the fact that a 
government's surrender of control over resources has severe consequences. 

Over the years, the United Nations has expressed a voice on the 
issue of expropriation through its General Assembly resolutions. In 1963, 
shortly following the Cuban nationalization of US.  property, the United 
Nations passed a Resolution on Permanent Sovereignty Over Natural 
Resources recognizing a state's strong interest in controlling its mineral 
wealth but also reflecting a Westem perspective toward takings of 
property. This document was excerpted in Chapter 1. In 1974, a greatly 
expanded United Nations issued two documents relating to sovereignty 
and nationalization. The Declaration on the Establishment of a New 
Economic Order took a more domestic view towards the topic, and several 
Western nations (France, Japan, United Kingdom, United States, and West 
Germany) had reservations about this resolution. The Charter of 
Economic Rights and Duties of States also passed but with sixteen nations 
voting against this resolution. The latter two resolutions are excerpted 
below. Identify the substantive differences among the three United 
Nations documents. Are they significant from a country or multinational's 
perspective? 
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UNITED NATIONS DECLARATION ON THE ESTABLISHMENT 

We, the Members of the United Nations, 
Having convened a special session of the General assembly to 

study for the first time the problems of raw materials and development, 
&voted to the consideration of the most important economic problems 
facing the world community. 

Bearing in mind the spirit, purposes and principles of the Charter 
of the United Nations to promote the economic advancement and social 
progress of all peoples, 

Solemnly proclaim our united determination to work urgently for 
the establishment of a new international economic order based on equity, 
sovereign equality, interdependence, common interests and co-operation 
among all States, irrespective of their economic and social systems which 
shall correct inequalities and redress existing injustices, make it possible 
to eliminate the widening gap between the developed and the developing 
countries and ensure steadily accelerating economic and social 
development and peace and justice for present and future generations, and, 
to that end. declare: 

* * * 
4. The new international economic order should be founded on 

full respect for the following principles: 
(a) Sovereign equality of states, self-determination of all 

peoples, inadmissibility of the acquisition of territories by force, territorial 
integrity and non-interference in the internal affairs of other States; - 

* * * 
(d) The right of every country to adopt the economic and 

social system that it deems the most appropriate for its own development 
and not to be subjected to discrimination of any kind as a result; 

(e) F u l l ~ m a n e n t ~ i g n t y  of every state over its 
natural resources andall economc activities. In order to safeguard these 
resources. each State is entitled to exercise-effective control over them and 
their exploitation with means suitable to its own situation, including the 
right to nationalization or transfer of ownership to its nationals, this right 
being an expression of the f u m a n e n t  sovereignty of the State. No 
State may be subjected to economic, political 
coercion to prevent the free and full exercise of 

* * *  
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( f )  The right of all States, territories and peoples under 
foreign occupation, alien and colonial domination or apartheid to 
restitution and full compensation for the exploitation and depletion of. and 
damages to, the natural resources and all other resources of those States, 
territories and peoples; 

* * *  

UNITED NATIONS CHARTER OF ECONOMIC RIGHTS 
AND DUTIES OF STATES 

U.N.G.A. Res. 3281 (1975). reprinredin 14 I.L.M. 251 (1975) - - 
THE GENERAL ASSEMBLY, 
Solemnly adopts the present Charter of ~conomic Rights and 

Duties of States. 

Chapter I. Fundamentals of International Economic Relations 
Economic as well as political and other relations among States 

shall be governed, inter alia, by the following principles: 
(a) Sovereignty, territorial integrity and political 

independence of States; 
@) Sovereign equality of all States; -- 

* * * 

Chapter 11. Economic Rights and Duties of States 

Article 1. Every State has the sovereign 
choose its economic system as well as its 
systems in accordance with the will of its people, without the outside 

A intefierence, coercion or threat in any form whatsoever. 
Article 2. (1) Every State has and shall freely exercise full 

permanent sovereignty, including possession, use and disposal, over all its 
wealth, natural resources and economic activities. 

(2) Each State has the right: 
(a) To regulate and exercise authority over foreign 

investment within its national jurisdiction in accordance with its laws and 
regulations and in conformity with its national objectives and priorities. 
No State shall be compelled to grant preferential treatment to foreign 
investment; 

(b) To regulate and supervise the activities of transnational 
corporations within its national jurisdiction and take measures to ensure 
that such activities comply with its laws, rules and regulations and 
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conform with its economic and social policies: Transnational corporations 
shall not intervene in the internal affairs of a host State. Every State 
should, with full regard for its sovereign rights, co-operate with other 
States in the exercise of the right set forth in this subparagraph; 

(c) To nationali 
foreign propee,  in w h i  case 
by the State adopting such meas 
and regulations and all circumstances that the State considers pertinent. In 
any case where the question of compensation gives rise to a controversy, it 
shall be settled under the domestic law of the nationalizing State and by its 
tribunals, unless i t  is freely and mutually agreed by all States concerned 
that another peaceful means he sought on the basis of the sovereign 
equality of States and in accordance with the principle of free choice of 
means. 

The United Nations resolutions excerpted above address the right 
of sovereigns to exercise control over their natural resources as well as the 
resolution of disputes arising from such exercises of national sovereignty. 
These statements must be examined in light of the general limitations on 
the rights of nations to expropriate foreign-owned property. These 
limitations are briefly summarized by the American Law Institute below; 
however, it is important to note that the most important limitation from a 
practical perspective is the requirement of compensation and how the 
proper amount is to he determined. 

AMERICAN LAW INSTITUTE, RESTATEMENT (THIRD) OF THE 
FOREIGN RELATIONS LAW OF THE UNITED STATES 

(1987) 

Section 712. Economic Injury to Nationals of Other States 
nder international law for injury resulting 

from: 
(1) A taking by the state of the property of a national of another 

state that is (a) not for a uhl' se, or (b) discriminatory, or (c) not 
accompanied by p r o v i s i o ~ ~ s a t i o n ;  for compensation to be 
just under this Subsection, it must, in the absence of exceptional 
circumstances, be in an amount equivalent to the-of the property 
taken, be paid at the time of taking. or within a reasonable time thereafter 
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(2) a repudiation or breach by the state of a contract with a 
national of another state 

(a) where the repudiation or breach is (i) discriminatory; or 
(ii) motivated by other non-commercial considerations and compensatory 
damages are not paid; or 

(h) where the foreign national is not given an adequate 
forum to determine his claim of breach or is not compensated for any 
breach determined to have occurred; 

(3) other arbitrary or discriminatory acts or omissions by the 
state that impair property or other economic interests of a national of 
another state. 

1. Most commentators have noted tha the taking&&e for a 
public purpose. See Martin Domke, "Forei 2-L n Nationalizations: Some 
Aspects of Contemporary International Law," =Am. J. Int'l L. 585 
(1961) ("This concept of 'public utility' or 'public use' or 'dominant public 
purpose' is embodied in the Constitutions of many countries as a 
justification for taking private property.") Are there any nationalizations 
that are "not in the public interest?" How could you prove this 
proposition? \ 2. Professors Folsom, Gordon and Spanogle address one other 
dimension of this problem that is a requirement of customary international 
law. See Ralph H.. Folsom, Michael Wallace Gordon & John A. 
Spanogle, Jr., International Business Transactions: A Problem-Oriented 
Coursebook 902-907 (2d ed. 1991). In most cases, both customary 
international law and domestic law require that the private party exhaust 
local remedies before pursuing an international forum for obtaining 
compensation. Although the United States generally does not require a 
pm to attempt to exhaust local remedies, one can make a persuasive 
argument that a country exercising its national sovereignty should have 
the chance to establish a system of compensation for complying, with 
international law before other sovereigns intervene in the matter. In the 
context of this requirement, the authors raise the interesting issue of 
whether a nation can insert a clause in an international agreement that 
prohibits a private party from seeking the help of its own government in 
any disputes arising out of the agreement and, if this clause is violated, the 
private party will forfeit all of its rights under the agreedent. See id. at 
903, 905-907. Such a clause is referred to as a "Calvo" clause. Not 
surprisingly, most Western nations dispute the validity of such a clause 
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and argue that all nationals should have a right to seek the diplomatic 
efforts of their own en . 

3. ~ d ~ a c t i c a l  m d e  maior i w n  most ex~ro~r ia t i  
is not whether the taki-galbbt how much the private parties 
rece<e from the g o v e m m e n i h a s  exnronrintedthr.o~ertv. Professo 
Hans B a d e  has observed that "[elven where an expropria . 
the absence of specific treaty obligations to the contrary t 
available to the government of the aliens affected is a 
compensation, not for restitution." Hans W. Baade. 11 / +- 
Nationalization Measures Before Foreign Courts-A Reply," 54 Am. J. 

Int'l L. 801, 830 (1960). In one arbitration, a panel awarded specific 
' d- 

perfomulce in favor of the multinational oil companies and against))% 
Libya; however, the parties settled the dispute for $76 million in 
petroleum. See Petroleum Co. v. Libyan Arab Republic, 

B. Derman, "Nationalization and the 
Protective Arbitration Clause," J. Int'l Arb. 131, 134 (Dec. 1988). 

B. DETERMINING THE PROPER COMPENSATION 
IN AN EXPROPRIATION 

The above material has briefly touched the two questions 
regarding compensation: (1) whether compensation is just and fair or 
appropriate or prompt, adequate, and effective; and (2) which law will 
determine the content of the definition of compensatiow-the domestic 
law of the expropriating country, the law of the country of the private 
party, or international law. Although these issues are important, a third 
question bears further examination: how should the parties calculate the 
measure of compensation? 

Many different ways exist to calculate the compensation that a 
private party should receive when a government expropriates the party's 
property. Commentators have used at least four different standards to 
value the nationalized assets: (1) Market value, (2) Book Value, (3) 
Discounted Cash Flow Value, and (4) Replacement Value. Market value 
is generally defined as the fair market value of the investment as 
determined by what a willing buyer will pay a willing seller on the day 
before the expropriation in a freely 
problem with this approach is that in ropriations of 
energy assets there are few or no comparable transactioni to serve as a 
benchmark for the fair market value. There is also no readily 
ascertainable marketplace (such as a stock market or exchange) to serve as 
a surrogate for determining a market price between a buyer and a seller. 
Thus, although companies with expropriation claims would like to rely 
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upon this manner of determining the basis for compensation, the amounts 
are too speculative to be convincing. The book value of an expropriated 
investment is defined as the actual amount invested in the project less the 
amounts deducted as current expenses and depreciation and amortization 
of the assets. Book value often refers to the net amount listed in the 
multinational's accounting books on the day of the expropriation. 
Companies often argue that book value does not take into account the 
value of the assets discovered, and this needs to be taken into account in 
determining the amount of the compensation because of the significant 
risk in making the investment. Sovereigns often seek to use net book 
value as the maximum amount of the compensation; they may also argue 
that this amount should be reduced by amounts spent for resources that 
have not been discovered, by amounts considering the possible 
environmental or other damage that the multinational may have imposed 
upon the country, or by an amount reflecting acts of negligence or 
intentional wrong that the multinational may have done during the term of 
the arrangement. 

The problems with fair market value and book value from the 
multinationals' perspective have led them to rely upon discounted cash 
flow and replacement value as methods of calculating the compensation 
for expropriated assets. Discounted cash flow is calculated by projecting 
the cash flow from the project during its remaining life and discounting 
this projection by an interest rate to reflect the present values of these 
amounts. Of course, both the computation of the projected net cash flow 
earnings and the identification of a discount rate ate speculative tasks. In 
the context of expropriations, commentators often refer to the "Cinderella 
effect" in which the multinational finds the expropriated property far more 
valuable after the taking than before the taking. Both the expected future 
production levels and the future price of the resource are very difficult to 
ascertain. And, thus, discounted cash flow often becomes a dispute 
among experts hired by both sides in the compensation procedure. 
Replacement cost or value is defined as the price that the private company 
will need to pay to replace the assets that have been expropriated. 
Although this may seem as a determination of fair market value, 
companies can often better prove the cost of replacing the lost assets. For 
example. most oil companies have an internal cost of discovering a barrel 
of oil in different regions of the world. If the underlying assets are traded 
on a futures market, the parties can also look to the established prices to 
determine the replacement cost of the expropriated reserves. 

In most cases, the sovereign will adopt the view that compensation 
should be limited to discounted cash flow and that from this amount the 
decisionmaker should deduct amounts owed to the nation under the 
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agreement. The multinational will argue for fair market value, discounted 
cash flow, or replacement value. Of course, one can hypothesize cases in 
which the book value will be higher than the current fair market value 
because the foreigner has Spent more in exploration and development than 
the value of the discovered resource. In such a situation, the parties will 
adopt the measures more favorable to their position of either obtaining 
maximum compensation or reducing the amount of the payment. 

In the typical expropriation, the private parties' figure for 
compensation differs significantly from the government's offer of 
compensation often by a factor of five or ten. An economist and frequent 
expert witness in expropriation proceedings has written a paper that 
attempts to show bow net book value and discount cash flow value should 
not differ significantly in the majority of cases. See Randolph Stauffer, 
"Political Risk and Overseas Oil Investment," Soc. Petroleum Engineers 
SPE 18514 (1988). Although Professor Stauffer raises many different 
potential adjustments to each figure, he primarily argues that each party's 
figure must be adjusted up and down to reflect a search for true fair 
market value of the expropriated investment. 

With respect to the sovereign's argument for net book value, he 
argues that this figure needs to be adjusted for (1) depreciation method 
used--if the company has used an accelerated basis for depreciation, some 
of the asset values must be increased to reflect current asset life, (2) 
inflation and currency fluctuations--net book value should he adjusted up 
to reflect the investment in current dollars, (3) unused asset-the value 
should he reduced for assets that are not used or useful, and (4) research 
and development costs--net book value should include some upward 
adjustment for unamortized research outlays that have contributed to the 
asset value. Id. at 3-4. 

With respect to the multinational's argument for discounted cash 
flow value, Professor Stauffer challenges the various assumptions made 
by the company. The first assumption that he examines is the company's 
choice of a discount rate. He points out that it is in the company's interest 
to claim a low profit rate and low discount rate to keep the discounted 
cash flow value high. Thus, one must examine the company's true rate of 
return on its investment so the cash flow can be pmperly discounted. 
Second, he argues that the company's assumptions on the future cash flow 
must be examined to determine whether they are based upon actual 
production levels or potential production levels anticipated throughout the 
project. Future output from existing facilities may be more certain than 
pmduction from future exploration or secondary recovery. Many of these 
claims are too speculative to be included in the discounted cash flow 
calculation. Third, Professor Stauffer argues that a key, hut difficult to 
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ascertain, assumption in this calculation is the future price of oil. Of 
course, changes in this assumption directly affect the discounted cash flow 
value. Finally, he argues that the entire projection of future cash flow 

i 
must be examined from the perspective of the economic environment. 
Factors such as future tax and environmental liability affect cash flow and 

I 

i should be examined in detail for consistency. Id. at 4-6. 
Professor Stauffer argues that the only case in which a significant 

difference will exist between the adjusted net book value and the adjusted 
discounted cash flow is when a monopoly or windfall profit exists. A 
windfall profit as used by him in this case is defined as a situation in 
which a very small investment finds a significant reservoir or resource. In 
such a case, the sovereign will undoubtedly argue that no  foreign 
multinational is entitled to be compensated for a windfall related to the 
significant value of the country's resources. The sovereign will argue that 
the company is entitled only to recover its investment as indicated by net 
book value. Id. at 6. 

Notes 

1. Examine the different methods of calculating the value of an 
expropriated investment. Which method is fairer to the parties involved? 
How should a court or tribunal determine which method should be used in 
a particular case? 

2. Do you agree with Professor Stauffer's analysis that 
discounted cash flow should not significantly differ from net book value? 
What assumptions is he making about oil and gas investments? Can you 
identify situations in which his formula does not work? 

3. Should a country be able to use claims of negligence and 
violations of the agreement to reduce the amount of compensation that it 
should pay for an expropriation? 

4. Some multinational corporations obtain insurance against 
expropriation and other risks of investing in a foreign country. 

Private insurance for risks of foreign investment tends to be short 

Pi id& 
tern, sucn 2s 3-5 years. It may be obtained for expropriation 
(including creeping expropriation), or for arbitrary recall of credit, 
r e w t i o n  of mnaacu (such as the cancellation of a license), .' 

i ~ J 4  . currencfiockages, some commercial losses, embargoes and 
revocation of exportlimport permits and political diversions of 
investment assets (e.g.. caused by hijacking). Lloyds of London plays 
a major role in issuing insurance against investment risks by private 
insurers. Lloyds is joined by a few United States private insurers in 

I ( offering investment risk insurance. * * * 
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right to property acquired pursuant to an irrevocable letter of credit of 
not more than 180 days duration issued in good faith prior to the time 
of the confiscation or other taking, or (2) in any case with respect to 
which the President determines that application of the act of state 
doctrine is required in that particular case by the foreign policy 
interests of the United States and a suggestion to this effect is filed on 
his behalf in that case with the court. 

In this section, we first present a private party's innovative efforts 
to obtain compensation from Libya for an outright expropriation. We 
then excerpt an article that discusses many of the international tribunal 
and arbitration decisions involving expropriations. 

HUNT v. COASTAL STATES GAS PRODUCING CO. 
583 S.W.2d 322 (Tex. 1979) 

Banow, Justice 
This suit was instituted by Nelson Bunker Hunt, Herbert Hunt and 

Lamar Hunt (Hunt) seeking damages against Coastal States Gas Producing 

/- 
Company and Coastal States Marketing, Inc. (Coastal States) for the 1 dq 
alleged conversion of oil to which Hunt was entitled by virtue of a 6/LL concession agreement with Libya. Coastal States counterclaimed for 
damages for Hunt's allegedly tortious interference with the contract and 
business opportunities of Coastal States. Both parties moved for summary 

r 
judgment on the issue of liability after extensive development of the case. 
The trial court denied relief on all claims and the court of civil appeals 
affirmed. 570 S.W.2d 503. We affirm the judgment of the court of civil 
appeals. 

In 1957 the Government of Libya granted Hunt a concession 
which gave him the right, for fifty years, to explore, drill and extract oil in 
an area now identified as the Sarir field. Hunt assigned a one-half 
undivided interest in this concession to British Petroleum Exploration 

/' 

Company, Ltd. (British Petroleum) in 1960. Oil was discovered in the 
concession area in 1961 and, by 1967, it was produced in marketable 
auantities. In September 1969, Colonel Mu'anunar al-Qadhati assumed 

LL g 
<Lai, 

&wer in Libya under a new government, the ~evoluti&uy Command 
Council, and commenced making changes in the existing contractual 
relations with the various oil producers holding concession agreements 
with Libya. In 1971, the Libyan Government nationalized the operations 
and interest of British Petroleum in the Sarir field and transferred its rights 
to the Arabian Gulf Exploration Company (AGECO). AGECO is a 
corporation whose entire capital stock is owned by the Libyan 
Government. 
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On June 20, 1973, by Libyan Law No. 42 of 1973, the Libyan 
Government nationalized all the rights and assets of Hunt in the 
concession agreement and assigned these rights to AGECO. Although 
Libya agreed to pay compensation, the amount was to be determined by a 
committee designated by the State. In response to this action, Hunt 
published notices in newspapers throughout the world claiming that the 
Libyan nationalization violated international law and threatened suit 
against anyone who came into possession of Sarir oil. In May 1973, 
Coastal States entered into a contract with AGECO to purchase oil from 
the Sarir field and it continued to purchase oil under this contract despite 
Hunt's claims against Libya and threatened suits. This oil was transported 
by Coastal States to a refinery in Italy where it was processed and sold to 
third parties. It was stipulated that a portion of the products derived from 
this oil was subsequently taken to the United States, although it was not 
stipulated that Coastal States transported or caused any of such products to 
be brought here. Nevertheless, Coastal States is domiciled in the United 
States and, at least, the net proceeds derived from the Sarir oil were 
brought here and are the basis of Hunt's suit for conversion. 

British Petroleum was a party to the controversy with Coastal 
States at one time, but it subsequently entered into a full settlement with 
the Libyan Government after arbitration of its claim and it does not now 
assert any claim against Coastal States.' In May 1975 Hunt entered into a 
settlement agreement with the Libyan government whereby, for the sum 
of approximately $19,000,000, it released any and all claims against the 
Libyan Government arising out of the nationalization of the Sarir field. 
Coastal States was not a party to this agreement and Hunt now seeks to 
recover the proceeds realized by Coastal States from oil allegedly 
purchased from AGECO prior to the May 1975 settlement. 

Both the trial court and the court of civil appeals concluded that 
the trial court was foreclosed from inp- of the 
1.ihvan nationalization of Hunt's interest in the Sarir field by the bU& 

2 -- - 

-trine. These courts further concluded that as a matter of law, 
Hunt's actions in giving notice of his claim to oil from the Sarir field did 
not violate either state or federal law and would not support Coastal 
States' claim for damages for tortious interference. Hunt and Coastal 
States both filed applications for writ of error and complain of the take- 
nothing judgment entered on the claim of each. 

APPEAL BY HUNT 
Hunt's claim against Coastal States is necessarily based upon the 

assertion that Libya's expropriation was invalid so that Coastal States 

The arbimtor held that Hunt did not acquire title to the oil irrlhe strata. 
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the stated term.2 It did not grant Hunt title to the oil in the strata. Under 
Libyan law, title to the oil passed at the wellhead. In 1966 Hunt and 
Libya voluntarily amended the 1957 Concession Agreement. Clause 16 of 
the amended agreement states: 

"(I) ' Ibe Government of Libya will take all the steps necessary 
to ensure that the Company enjoys all the rights conferred by the 
Concession. The CONTRACTUAL RIGHTS expressly created by 
this concession shall not be altered except by mutual consent of the 
parties. 

"(2) 'Ibis Concession shall throughout the period of its validity 
be construed in accordance with the Petroleum Law and the 
Regulations in force on the date of the execution of the agreement of  
amendment by which this paragraph (2) was incorporated into this 
concession agreement. Any amendment to or repeal of such 
Regulations shall not affect the CONTRACTUAL RIGHTS of the 
Company without its consent." (Emphasis added) 

This language is significant in that it not only refers to Hunt's 
rights as "contractual," but it also recognizes Libya's ownership of the oil. 
We conclude that Hunt obtained only a contractual right under the 
Concession Agreement. 

The Hickenlooper Amendment by its express terms applies only to 
a claim of title or other right to property. This construction was made 
abundantly clear in 1965 when Congress added the words "to property" 
following the phrase "claim of title or other right." Thus this exception to 
the Act of State Doctrine has no application here where only a contractual 
right was expropriated from Hunt. We have been cited to no case, and 
have discovered no case, holding to the contrary. 

The trial court and the court of civil appeals did not err in 
concluding that the Act of State Doctrine bars judicial inquiry into the 
validity of Libya's actions. 

APPEAL BY COASTAL STATES 

We agree with the holding of the court of civil appeals that Hunt's 
motion for summary judgment was properly granted on Coastal States' 
claim of tortious interference with business contracts and business 
relations. Hunt's contractual rights in the Sarir field were expropriated by 
Libya and Hunt was fully justified in apprising the international 
community of his intent to file suit if they dealt with oil from this field. 

The judgment of the court of civil appeals is affirmed. 
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Dissenting Opinion by Justice Steakley, joined by Chief Justice 
Greenhill and Justice Spears. 

DISSENT: Sam D. Johnson, Justice 
I respectfully dissent. 

* * *  
In May, 1975, Hunt settled his claims against the Libyan 

government for the nationalization of the Sarir field. Hunt and Coastal 
States stipulated that Libya's payment of approximately $19,000,000 for 
that agreement represented only the net book value of Hunt's physical 
assets located on Concession 65 and "that no portion of such sum was for 
oil previously sold by AGECO or for oil in place." Hunt's present suit 
seeks an adjudication with respect to a one-half share of the oil purchased 
by Coastal States from the date of the expropriation in May. 1973, to the 
date of Hunt's settlement with Libya in May, 1975. 

In Hunt's suit against Coastal States, he alleged that the 
expropriation by Libya was an illegal confiscation and therefore did not 
affect his rights to recover against subsequent converters of the oil from 
the Sarir field. Hunt claimed that Coastal States acquired the oil with full 
knowledge of Hunt's contrary possessory rights, title and interest. A pre- 
trial hearing was held with each party calling experts in international and 
foreign law who expressed their opinions regarding the application of 
Libyan and international law to the facts of this case. The parties 
thereafter submitted the motions for summary judgment discussed above. 

I. THE ACT OF STATE DOCTRINE- 
/-- I would hold that the Hickenlooper Amendment. 22 U.S.C. 3 

2370(e)(2), a statutory exception to the act of state doctrine, is applicable 
to Hunt's claim and directs a judicial determination on its merits. 

The act of state doctrine was articulated in Underhill v. Hernandez, 
168 US .  250, 252 (1897): "Every sovereign State is bound to respect the 
independence of every other sovereign State, and the courts of one 
country will not sit in judgment on the acts of the government of another 
done within its own territory." This doctrine was reaffinned in the 
landmark case Banco Nacional de Cuba v. Sabbatino, 376 U S .  398 
(1964). * * * 

* * *  
* * * Courts of the United States have long recognized a duty to 

determine controversies on their merits, according to the applicable law 

2 The Concession Agreement Provides that the dsignaled ana may be reduced at stated 
inlcrvalr during lhe fifty year term. 
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which includes international law.' Our courts have never been required to 
pay unlimited deference to foreign act.. of state. The courts of other 
nations do not follow such an inflexible rule in the protection of their 
Executive Branch. Furthermore, the adoption of such an inflexible rule is 
likely to cause as much embarrassment to the Executive Branch as an 
adjudication on the merits. 

II. THE HICKENLOOPER AMENDMENT 
In the wake of reaction against Sabbatino, Congress passed the 

Hickenlooper Amendment. It became law on October 7, 1964, and was 
reenacted as permanent law in 1965. It reads as follows: 

Notwithstanding any other provision of law, no court in the 
United States shall decline on the ground of the federal act of state 
doctrine to make a determination on the merits giving effect to the 
principles of international law in a case in which a claim of title or 
other right to property is asserted by any party including a foreign 
state (or a p a t y  claiming through such state) based upon (or traced 
through) a confiscation or other taking after January 1, 1959, by an act 
of that state in violation of the principles of international law, 
including the principles of compensation and the other standards set 
out in this subsection: Provided, That this subparagraph shall not be 
applicable (I)  in any case in which an act of a foreign state is not 
contrary to international law or with respect to a claim of title or other 
right to pmpeny acquired pursuant to an irrevocable letter of credit of 
not more than 180 days duration issued in good faith prior to the time 
of the confiscation or other taking, or (2) in any case with respect to  
which the President determines that application of the act of state 

U.S. CONSTI. art 111, 9 2, extends the judicial power "m Controvenies . * * between a 
State, or the Citizens thereof, and foreign States. Citizens or Subjecls." Hilton v. Guyaf 159 
I1.S. 113, 163 (1895) dcclared that: 

lnmational law, is its widest and most wmprchcnsive sense-including not only 
questions of right between nations, governed by what has been appropriately called the 
law of nations; but also questions arising under what ir uually called private 
international law, or the confticl of laws, and canceming the rights of Qersonr within - 
the temtory and dominion of one nation, by reawn of acts, private or public, done 
within the dominions of another neio-is pan of our law, and must be ascertained 
and administered by the couN ofjusti~e . as often m such questions are rrresented in 
Iidgationktween man and man, duly submitfed to their determination. 

The most certain guide. no doubl. for the decision af such questions is a treaty or 
astatute of this country. But when, as is the case hex, them is no written law upon the 
subject, the duty still rcsu upon the judicial wibunals of ascenaining and declaring 
what the law is , whcncver it becomes necessary to do so, in order to determine the 
rights of parties to suits regularly brought before them. In doing this. the courts must 
obtain such aid as thcy can from judicial decisions. from the works of jurists and 
commentators. and from the acu and usages of civilized nations. (Emphasis added). 
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doctrine is required in that particular case by the foreign policy 
interests of the United States and a suggestion to this effect i s  filed o n  
his behalf in that case with the coun. 

22 U.S.C. 9 2370(e)(2). 
* % * 

Under the Hickenlooper Amendment, any court in the United 
States must determine the merits of controversies if (1) any party makes a 
claim of title or other right to property based upon or traced through a 
confiscation or taking, (2) the President has not filed with the court a 
suggestion t'lat the application of the act of state doctrine is required by 
the foreign policy interests of the United States: and (3) that taking was 
by a foreign state in violation of the principles of intemational law. The 
amendment further directs that the determination be made "giving effect 
to the principles of international law." Despite the majority's assertion to 
the contrary, the statute does not require that the expropriated property 
itself be brought within the territorial jurisdiction of the United States. 
The amendment does apply to the proceeds of such p r ~ p e r t y . ~  * * * 1 
would hold that the case at bar is in that class of cases encompassed by the 
amendment and that our courts are under a duty to make a determination 
on the merits of this controversy. 

A. Claim of title or other right to property. 

The majority has concluded that, under Libyan law, Hunt does not 
have title to oil in strata, but only has a contract right to that oil, and that 
therefore he bas no claim to property as required by the Hickenlooper 
Amendment. I disagree. The Hickenlooper Amendment does not require 
proof of title to property; it requires adjudication of controversies when "a 
claim of title or other right to property is asserted ." (Emphasis added). 
The amendment also requires that the determination be made giving effect 
to the principles of international law, not according to the law of the 
country that has just accomplished the confiscation. 

Significance has been attached to Congress' addition of the words 
"to property" after the phrase "a claim of title or other right" when it 
reenacted the amendment and made it permanent in 1965. A close 

The Proviso clause of the amendment d m  exempts i u  application "in any case * * ' 
with nspeft to a claim of tillc or other right to property acquired pumuant to an irrevocable letter 
of credit of not more than 180 days duration issued in g d  faith prior to the time of the 
contiseation or other taking." 

Although the amendment does not refer speeifieally to pmeeds, it is clear that it was 
intended m apply to the property as long as it ir traceable. The Sabbatina case itself involved the 
pmeeede of the expropriated propcny. The shipment of sugar never came wilhin the territorial 
jurisdiction of the United Stater. 
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reading of the legislative history surrounding the adoption of this 
amendment makes it clear that these words were added to assure the 
availability of the act of state doctrine as a defense in certain cases where 
American hanks, insurance companies, and other financial institutions that 
have had reserves expropriated abroad might otherwise be susceptible to 
multiple l iabi l i t~.~ This does not preclude the applicability of the 
amendment to cases where a contract has granted a party a claim of title or 
other right to certain tangible property that has been the subject of 
expropriation by a foreign sovereign. Furthermore, it has long been 
recognized that contract rights are a form of property protected by the 
Fifth Amendment. See United States Trust Co. v. New Jersey, 431 U.S. 
1. 19, n. 16 (1977). 

* * *  
The majority cites four cases presumably as support for the 

holding that the Hickenlooper Amendment is inapplicable because Hunt 
only acquired a contract right in the Concession Agreement. None of 
these cases, however, is directly on point, nor does any preclude a holding 
that a claim to property, granted by contract, is encompassed by the 
Hickenlooper Amendment. Of the four cases cited, only one actually 
involved a claim to tangible property that was expropriated and later 
brought into the United States. 

* * *  
The only case cited that involved property allegedly expropriated 

and later brought into the United States was Occidental of Umm Al 
Qaywayn, Inc. v. Cities Service Oil Co., 396 FSupp. 461 (W.D. La. 
1975), dismissed in part, reversed in part, 577 F.2d 1196 (1978). 
Occidental sued Cities Service for the conversion of oil in three tankers, 
claiming that the oil had been produced from an area of the Persian Gulf 
in which Occidental held valid concession rights. Cities Service contended 

6 in 19M, the Hickenlooper Amendment was adopted as a temporary law with the 
undcrsdog that it would be furUler considend the following year. In 1965, after addilional 
hearings. the Amendment became Permanent law as Part of the Foreign Assistance Act of 1965. 
TWO significant changes were made. Rrst, as noted, it was made permanent law. Sccond, he 
words "to pmprty" were added as described above. The purposc of that addition was explained 
in the Scnale Rcwn: 

Thc ulbrds 's, propcny have bcen mrcned lu make it clear that the law doer not 
pmvcnt bank,, murancc compamcs, and other financml invuluuonr from usmy; ~ h c  drt 

of slate doevine as a defense to multiple liability upon any contract or deposit or 
inruranee policy in any case where such liability has been taken over or exproprialed 
by a foreign slate. In such cases. it is not intended to affect any defense previously 
avilablc to such institutions. (Emphasis added). S. Rep. No. 170 on S. 1837, 89th 
Cwp.. 1st Sers. 19 (1965). 
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1 that it held the only valid concession rights to the area in dispute. Each 
company held a concession granted by one of the States bordering the 
Persian Gulf. The area covered by each concession was defined by the 

I 
territorial waters of the State granting those rights. The boundary lines 
were in dispute between these governments, however, with each 
government claiming the area where this oil was produced. It was never 
clearly established that Occidental had valid concession rights in the area 

I 
in dispute. The boundary dispute was the crucial factor that led the Fifth 
Circuit Court of Appeals to hold that the controversy between Occidental 
and Cities Service involved a political question and was therefore non- 
justiciable. 577 F.2d 1196. In hght of that holding on appeal, I consider 

I 
the portion of the district court's opinion stating that the Hickenlooper 
Amendment does not apply to contract claims to he of no significant 
precedential value. 

I Occidental is further d~stinguishable from our case at bar because 
of the applicah~lity of the second proviso of the Hickenlooper 
Amendment. That proviso precludes application of the amendment when 
the President "determines that application of the act of state doctrine is 
required in that particular case by the foreign policy interests of the United 
States and a suggestion to this effect is filed on his behalf in that case with 
the court." A letter from the State Department was included in the 
Government's amicus curiae bnef in Occidental wherein the opinion was 
expressed that "it would be contrary to the foreign relations interests of the 
United States if our domestic courts were to adjudicate boundary 
controversies between third countries and in particular that controversy 
involved here." 577 F.2d at 1204, n. 13. Conversely, Hunt has produced 
expressions from the State Department supporting his pursuit of legal 
remedies in regard to the oil from the SSar field, as will be discussed 
below. 

I do not find any of the cases above to be controlling in light of the 
clear Congressional intent, as discussed previously. to include contractual 
rights to property within the exception provided by the Hickenlooper 
Amendment. Indeed, I have been cited to no case, and have discovered no 
case, holding squarely that a claim to property, granted by contract, is not 
encompassed by the Hickenlooper Amendment. 

Finally, the amendment's application is not restricted to cases 
where the plaintiff has asserted a claim of title or other right to 
expropriated property. Rather, the amendment requires a determination on 
the merits "in a case in which a claim of title or other right to property is 
asserted by any party * * * based upon (or traced through) a confiscation 
or other taking. * * *" Therefore, by its language, the Hickenlooper 
Amendment applies if either the plaintiff, or the defendant, claims title or 
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right to property based upon a taking by a foreign countly. Clearly, 
Coastal States, the defendant here, is a party claiming the right to oil from 
the Sarir field based entirely upon Libya's taking of Hunt's concession 
rights. In this case, therefore, both the plaintiff, Hunt, and the defendant, 
Coastal States, are asserting claims of right to property that was 
expropriated by Libya. 

B. Deparhent of Statek Support of Hunt. 

The second proviso of the Hickenlooper Amendment exempts its 
application "in any case with respect to which the President determines 
that application of the act of state doctrine is required in that particular 
case by the foreign policy interests of the United States and a suggestion 
to this effect is filed on his behalf in that case with the court." This 
provision avoids the situation that concerned the United States Supreme 
Court in Sabbatino: that judicial determinations of parties' rights might 
interfere with, or embarrass, the Executive Branch of the governrnent.7 
There has been no such request filed with any court in this case. In fact, 
the Department of State has indicated its belief that the Hickenlooper 
Amendment was passed precisely to permit American courts to entertain 
suits such as this, brought in pursuit of "hot" oil; that the nationalization of 
Hunt's interest in the Sarir field by Libya violated international law; and 
that wherever possible Hunt should be supported in his pursuit of legal 
remedies8 It is apparent, therefore, that the Department of State has 

Tho De~artment of State originally ODWsed the ~assagc of the Nickenlmoer . - 
Amendmrnl Howcvcr, afler lhc il~ckcnluopcr Amrndmcnl uar psscd. Ihc Ikparunent o f  State 
took the posluon th31 the smcndmenl r s  vdld and consuluuonal Banca Naclonal dc ('"ha v 

Farr.383F2d 166. 181.11 16(1967i 
The State Department's acceptvlce of the Hickenlooper Amendment post-Snbbntino is 

further shown in a letter from its Lcgal Advisor to the Solicitor General, and appended to the 
majority opinion in AIfrcd Dunhill of L o n d o ~  Inc. v. Cubo. 425 US.  682.7061 1 (1976): 

In general this Department's crpcricnce provides little support for a presumption 
that adiudication of acts of foreign s tam in accordance with relevant orincioles of . . 
mternmonal la* would embarrass ihc conduct of foretgn pallry Thus. 81 is our vmu 
that if the C o w  vhcwld dcclde lo overmlc the holdmg in Sabbalmo so that act, of .talc 
would thereafter be subject to adjudication in American coum under international law, 
we would not anticipate embarrassment to the conduct of the foreign policy of the 
Unitcd States. 

Id. at7lO-11. 
The letter also refers to several recent decisions where courts of other nations have 

reviewed state acts under international law and noted that 
"As far as can be determined, this exercise of the judicial function in foreign 
jurisdictions has not caused serious foreign relations consequences for the countries 
concerned." 

Id. 6710.  
Statement by the Department of Stateon policy on "hat" Libyan Oil: 
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! Question has becn raised in testimony before the Subcommittee on Multinational 
Corporationr of the Senate Committee on Foreign Relations about the policy o f  the 

I Department of State in respect of "hot" Libyan oil. The statement that follows 
describer that policy. * . *  

* * The purposc of the Sobborino Amendment, which is the law today, is 
precisely to permi: American courts lo entertoin suils such ar those thnl have been 
brought inpursuitof "hot'oil. * * * 

**. 
Following Bunker HunPs nationalization, representatives of the Company 

q u e s t e d  the Department to support its litigation in respect of oil believed to  originate 
in the exomnriated concession. * * ' It was the conclusion of the Deoarunent of State. ~~~ ~~~~ ~ . r~~~~ ~ ~ 

in light of the illegal nature of the nationalization of Hunt and the implications which 
that action had for the interests of other U.S. nationals in Libya, and elsewhere, that the 
U.S. Government could and should rake certain steps to support the Hunt Company's 
wsition. Hunt and its concession oarmer. BP. should, it was thouahf Dursue their - .  
legal remedies wherever possible since a failure to do so would encourage the Libyan 
Government to continue its policy of expropriating foreign oil companies in  violation 
of international law. Having determined that the nationalization on June I1  was 
invalid under international law, it was believed that it was important for  the U S .  
Government to assert that position on behalf of the Hunt Compmy, a U.S. national, in 
an attempt to m&e it as difficult as possible for the Libyan Government to profit by its 
unlawful acts. . * 

AS noted, the State Department is of the view that the Libyan nationalization 
decrees * * * are violative of international law. The June decree was discriminatory. 
arbitrary and not for a public purpose; the September decree made an offer of 
inadequate compensation and also failed to respect the obligation to arbitrate disputes 
with concension holders. In these circumstances, and having regard to the foreign 
policies pursued by the Libyan Government and the state of relations between the 
Libyan and United States Governments, it was and remains highly unlikely that the 
Executive Branch would find it appropriate to request courts in the United States to 
refrain from passing upon acts of the Libyan Government on grounds of "act of State." 
(Emphasis added). 
UNITED STATES OF AMERICA'S NOTE VERBALE No. 59, Presented to  Minisuy of 

Foreign Affain of the Libyan Arab Republic, dated July 5. 1973: 
* * It is clear from those pronouncements [the speech by Chairman Qadhafi, see 

p. 24 infra, and thc official commentary accompanying the law expropriating Hunt's 
lntcrcst] that the reasons for the action of the Libyan Arab Republic Government 
against the rights and property of the Nelson Bunker Hunt Oil Company were political 
reprisal against the United States Government and coercion against the economic 
interests of certain othcr U.S. Nationals in Libya. Under established principles of 
international law. mcasures mken mainst the rights and oronenv of foreien nationals - . . .  
which arc arbttravy, dwnminalory. or based on cons~dcralionr of palitical rcpr~sal  a d  
economic coercion m tnvalid and no1 cnridcd I,, rccogn~tion by othcr stales 
LETIXR. Fmm Wdliam J. Cascy, Under Secretary of State. lo G. Henry M Schulcr of 

Nelson Bunker Hunt, dated August 3, 1973: 
I am writine in rerwnse to your letter of Aueust 2. 1973 reeardine the nationalization - .  " " " 
on Junc 11. 1973 of Nelson Bunker Hunt's rights and property in Libya. In your letter, 
you requested me to approve the release of the text of a diplomatic note transmitted by 
the US.  Government to Ule Government of the Libyan Arab Republic on July 8. 1973. 
which contained our position with respect to the June I I natio&zation. * * * I am 
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determined that adjudication of Hunt's claim by the judicial branch of our 
govemment will cause no serious harm or embarrassment to the conduct 
of foreign policy by the Executive Branch of our govemment. 

C. Violation of International Law 
The amendment also requires that the taking by the foreign state be 

"in violation of the principles of international law, including the principles 
of compensation and the other standards set out in this subsection." The 
majority does not reach this question since it found the Hickenlooper 
Amendment inapplicable to the instant case on other grounds. 

Hunt contends that Libya's expropriation violated international law 
because it did not provide for prompt, adequate compensation and because 
it arbitrarily discriminated against him for a political purpose unrelated to 
any legitimate public interest. In my view, the Hickenlooper Amendment 
itself requires speedy compensation, equivalent to the full value of the 
expropriated property. 

The amendment refers to the "principles of compensation and the 
other standards set out in this subsection" as quidel'ies for the 
determination of the adequacy of compensation. That subsection, 22 
U.S.C. 2370(e)(l), requires the President to suspend assistance to any 
country expropriating property owned more than 50% by United States' 
citizens if that government does not, within a reasonable time after the 
expropriation, take steps to discharge its obligations toward those citizens, 
"including speedy compensation for such property in convertible foreign 
exchange, equivalent to the full value thereof, as required by international 
law. * * *" The statute, therefore, anticipates that United States' citizens 
will receive the full value of their expropriated property and that such 
compensation will be forthcoming shortly after the expropriation takes 
place. Other authority indicates further that the United States expects 
compensation to its citizens for expropriated property to be reasonably 
prompt and to be for the full market value.9 

It is uncontested that Hunt received no compensation from Libya 
until approximately two years after the expropriation and that the 
compensation received at that time was limited to the net book value of 

enclosing the text of the substance of the notc and wili provide you with certified 
~opiw * as soon ar they we available. We have no abjection lo your using this 
noto in connection with any pending or propowd litigation or in any other way 
appropriate to the assertion of your legal rightr to the nationalized property. * * * 
9 0 188. Adequacy of Compcnration: 
(I) Compensation, to be adcquale in amount within the meaning of 5 187, must be in .. amount that is reasonable under the circumstanccr. Under 
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the physical assets on the concession at the time of the nationalization. 
The nationalization decree purported to provide some measure of 
compensation to Hunt. However, the amount of compensation was to be 
determined by a committee appointed by Libya's oil minister, with no 
provision for Hunt to produce evidence as to the value of his interest in 
the Sarir field. Further, the decree explicitly precluded any appeal from 
the committee's decision. The Restatement of the Law (Second), Foreign 
Relations Law of the United States, 8 185 (1965) states that the taking of 
property by a state is wrongful under international law if, among other 
things, "there is not reasonable provision for the determination and 
payment of just compensation." Comment (e) elaborates on this 
requirement and explicitly refers to two elements of fairness which were 
denied Hunt: that an impartial tribunal or administrative authority 
determine his rights, and that he have a reasonable opportunity to obtain 
and present witnesses and evidence in his own behalf. I conclude that the 
compensation provisions of the nationalization decree were illusory and 
did not meet the requirements for adequate compensation. 

Coastal States points out that several countries, notably Latin 
American and Communist countries, do not acknowledge any duty to 
provide compensation to aliens for expropriated property. There is also 
disagreement among international law experts as to whether something 
less than full  market value may constitute adequate compensation. 
However, in the case at bar, we have the additional consideration that the 
property was seized as a means of political and economic retaliation 
against the United States. 

The retaliatory nature of Libya's expropriation of Hunt's interest in 
the Sarir field is clearly shown in the text of a speech given by Libyan 
Chairman Mu'ammar al-Qadhafi at a celebration marking the third 
anniversary of the closing of the United States Air Force Base at Wheelus: 

The United States, which has suffered defeats everywhere, has not yet 
been taught the final lesson, especially when we see it being 
quarrelsome in the Arab world and completely siding with Israel * * * 
we say with a loud voice that this United States needs to be given a 
big hard blow on its cold insolent face in the Arab m a .  

U.S. policy, brothen. is going lo lead to a catasrrophe for US. 
interests in the Arab area in pahcular. The lime has come for the 
Arab peoples to confmnt the United States. The time has come for the 
U.S. interests to be threatened earnestly and seriously in the Arab 
area, regardless the cost. * ' * 

The United Stales is still scorning the Arab nation and its rights. 
It is continuously giving Israel the most modem arms to enable it t o  
humiliate the Arab nation or to conquer at its will or to remain 
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unjustly in the occupied territory. Also, U.S. (arrogance) is now 
manifested in the attitude of the oil companies * * 

However, the time may come, if it has not already come, for the 
serious and dangerous confrontation to take plac-a confrontation 
the cost of which we must bear with the oil companies and with the 
entire U.S. imperialism. On this occasion, the RCC of the Libyan 
Arab Republic has decided to nationalize the American oil company 
Bunker Hunt. (Emphasis added.) 

There is generally a consensus among authorities that an 
uncompensated expropriation, when done as an act of retaliation, is 
contrary to international law. The Second Circuit Court of Appeals 
reviewed such authorities and concluded: 

Unlike the situation presented by a failure to pay adequate 
compensation for expropriated property when the expropriation is p m  
of a scheme of general social improvement, confiscation without 
compensation when the expropriation is an act of reprisal does not 
have significant suppart among disinterested international 
commentators from any country. And despite our best efforts to deal 
fairly with political and social doctrines vastly different from our own, 
we also cannot find any reasonable justification for such procedure. 
Peacetime seizure of the property of nationals of a particular country, 
as an act of reprisal against that country, appears to this court to be 
contrary to generally accepted principles of morality throughout the 
world. 

Banco Nacional de Cuba v. Sabbatino, 307 F.2d 845, 866 (1962), 
reaffiied in Banco Nacional de Cuba v. Farr, 383 F.2d 166, 183, cert. 
denied, 390 US. 956 (1968). I agree with the reasoning of the Second 
C i ~ u i t  Court of Appeals and would hold that the expropriation of Hunt's 
interest in the Sarir field by Libya was without prompt, adequate 
compensation; that the expropriation was in retaliation against the United 
States; and that for these reasons the expropriation violated intemational 
law. 

I would reverse the summary judgment against Hunt and remand 
his suit against Coastal States for a determination on the merits. Chief 
Justice Greenhill and Justice Franklin Spears join. 

Notes 

1. The Hunt decision reflects a general feeling of American 
courts that expropriations involve such sovereign and intemational matters 
that they do not belong in the United States courts. How can one justify 
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this belief in light of the Hickenlooper amendment? Does the majority in 
the Texas case take an unduly narrow reading of the amendment? 

2. The Texaco-California Asiatic Oil Company arbitration with 
Libya provides an interesting example of the role of the United Nations 
resolutions in the determination of compensation in private arbitration. 
Libya refused to participate in this proceeding, and its interests were 
represented in a memorandum to the court. In that memorandum. Libya 
took the position that "Nationalization is an act related to the sovereignty 
of the State. * + * Nationalization, being related to the sovereignty of  the 
state, is not subject to foreign jurisdiction. Provisions of international law 
do not permit a dispute with a state to he referred to any Jurisdiction other 
than its National Jurisdiction." Dispute Between Texaco Overseas 
Petroleum Corporation/Califomia Asiatic Oil Co. and the Government of 
the Libyan Arab Republic, 17 LL.M. at 27-37 (1978).10 The arbitrator, a 
French law professor, found that substantial differences existed between 
Resolution 180Gthe  Resolution on Permanent Sovereignty Over Natural 
Resources--and the subsequent resolutions. He then examined the 
support among the nations in the world for the different resolutions as 
determined by the various votes and made the following ruling: 

86. Taking into account the various circumstances of the votes 
with respect to these Resolutions, this Tribunal must specify the legal 
scope of the provisions of each of these Resolutions for the instant 
case. 

* * *  
As this Tribunal has already indicated, the legal value of the 

resolutions which are relevant to the present case can be determined 
on the basis of circumstances under which they were adopted and by 
analysis of the principles which they state: 

-With respect to the first point. the absence of any binding force 
of the resolutions of the General Assembly of the United Nations 
imolies that such resolutions must be accepted by the members of the 
~ & d  Nations in order lo be legally binding. In this respect, the 
Tribunal notes that only Resolution 1803 (XVII) of 14 December 1962 
was supported by a majority of Member States representing all of the  
various p u p s .  By contrast, the other Resolutions mentioned above, 
and in particular those referred to in the Libyan Memorandum, were 
supported by a majority of States but not by any of the developed 
countries with market economies which carry on the largest part of  
international trade. 

10 Repmduced wilh permission from 17 I.L.M. 1 (1978). 0 American Society of 
lntemational Law. 
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PATRICK M. NORTON, "A LAW OF THE FUTURE OR A LAW OF 
THE PAST? MODERN TRIBUNALS AND THE 
INTERNATIONAL LAW OF EXPROPRIATION 

85 Am. I. Inrl L. 474,475-85 (1991)" 

I. THE INTERh'ATlONAL LAW OF EXPROPRIATION IN 1974 

W 
The "Premodern" Case L a w  

Although the issue is not undisputed, there is general agreement 
that in the earlier part of this century the international law of expropriation 
was well settled. Under the "Hull formula," state expropriation of 
foreign-owned property required the payment of "prompt, adequate, and 
effective" compensation. This standard was recently reformulated in the 
Restatement (Third), which states that an expropriation requires the 
payment of "just compensation," meaning, "in the absence of exceptional 
circumstances. * * * an amount equivalent to the value of the property 
taken * * * paid at the time of taking * * * and in a form economically 
usable by the foreign national." Contrary to the terminology of both the 
Restatement and the Hull formula, I shall refer to this general concept of 
compensation as "full compensation," recognizing that this phrase is 
imprecise but believing that it conveys the underlying idea more clearly 
and concisely than any alternative. 

The beginning point for virtually every analysis of the 
"premodern" law is the holding of the Permanent Court of International 
Justice in the Chorzow Factory case.12 Gennany argued there that 
Poland's expmpriation of Gennan-owned industrial property in Upper 
Silesia violated the Convention concerning Upper Silesia of May 15, 
1922. The Court agreed and held the expropriation to be unlawful. In an 
oft-quoted passage, the Court distinguished not only such internationally 
illegal acts of expmpriation from legal acts, but also the remedy 
appropriate for each: 

?he essential principle contained in the actual notion of an illegal 
act-a principle which stems lo be established by i n l d o n a l  
p d c e  and in particular by the decisions of arbitral kibunals--is that 
reparation must, as far as possible, wipe out all the consequences of 
the illegal act and reestablish the situation which would, in all 
probability, have exisled if thal act had not been committed. 

- 

l1 Reprinted with permission. 85 Am. 474 (1991). 0 lhe American Society of 
International Law. 

12 &my at Ch& (Ga. v. Pol.) (Indemnity), 1928 PCU (scr. A) No. 17 (ludgmcnt of 
ScpL 13). 
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Restitution in kind, or, if this is not possible, payment of a sum 
corresponding to the value which a reslilution in kind would buu. 
[must bc made]. * * * 

In contrast, lawful expropriation did not require restitution but 
only payment of "the just price of what was expropriated," measured as 
"the value of the undertaking at the moment of dispossession, plus interest 
to the day of payment." 

Chorzow Factory is important to the present inquiry because its 
continued vitality is the starting point for many of the recent decisions. It 
is also of interest because, like many of the more recent tribunals, the 
Court rested its holding on judicial precedent, on a "principle * * * 
established * * * in particular by the decisions of arhitral tribunals." 
Consistent with its general practice, the Court did not further specify the 
precedents it had in mind, but these are not difficult to identify. Some 
sixty international claims tribunals sat between the early nineteenth 
century and the Second World War, many dealing with claims arising out 
of takings of alien property. Although their reasoning is sometimes 
obscure. none held that the appropriate measure of compensation was less 
than the full value of the property taken, and many specifically affirmed 
the need for full compensation. 

Postwar Cases 
Between the beginning of the Second World War and the early 

1970s. only a handful of arbitrations addressed the international law of 
expropriation. The ARAMCO.13 Sapphire.14 Abu DhabP and Qata r16  
arbitrations were the first of a series arising out of efforts by the states of 
the Middle East to terminate or renegotiate long-term petroleum 
concessions. 

For present purposes, several common features of these decisions 
are relevant and uncontroversial. First, none of the concession agreements 
had a clear choice-of-law clause. As a consequence, each tribunal applied, 
in one manner or another. "general principles of law."l7 Second, in 
ascertaining the content of that law, the arbitrators frequently cited as 

1: 

l3 Saudi Arabia v. Arabian American Oil Co., 27 ILR 117 (Saurcr-Hall. BadawiMassan, 
Habachy. arbs.. 1958) &rein& ARAMCD]. 

l4 Sapphirc Inrl Pctmlcums Lld. v. National lranian Oil Co., 35 ILR I36 (1963) (Cavin, 
d e  arb.). . . . . - . , 

I 5  Rmlcum k v .  Ltd. v Shctkh of Abu D h h .  18 ILR 144 (1951) 
l6 Ruler of Qatar v lnvrnanonal Mannc 0 8 1  Co 20 ILR 534(1953) 
l7 ARAMCO. 27 ILR al 167-69. k ~ h w e .  35 ILR at 170-75. Oaror. 20 ILR a1 545 

('prindplcs ofjustite, equity, and good m.&coee"). Abu Dhabi. 18 I k  at 149 ("principles 
motcd in the good sense and common prscbcc of the genedlty of c i v i h d  cdti0ns-a sort of 
'm&m law of nam'"). 





166 The Politics of National Sovereignty Over Natural Resources Ch. 3 

Lagergten's opinion was devoted to the appropriate remedy for this 
violation. 

In attempting to identify principles of international law common to 
Libyan law, as required by the choice-of-law clause in the concession 
agreement?l Lagergren placed primary reliance on "the case law of 
international tribunals." After an extensive examination of that case law 
reaching back to the nineteenth century, and after an attempt to distinguish 
ChDnow Factory as dictum,22 he concluded that restitutio in integrum was 
available as a remedy under public international law for a state in breach 
of a concession agreement but only "as a vehicle for establishing 
damages." Lagergren was not required to calculate damages, but his 
reference to reparation "as a vehicle for establishing damages" seemingly 
endorsed damages in full, at least in cases of unlawful expropriation. 

The BP decision was rendered in the midst of what I have called 
the "Great Ideological Debate" in the General Assembly challenging the 
customary international law of expropriation and did not have to address 
the effect of the Assembly's resolutions. The other two Libyan oil 
arbitrations were several years later and confronted the issue directly. 

TOPCO/CALASIATIC. The claims of the Texas Overseas 
Petroleum Company (TOPCO) and the California Asiatic Oil Company 
(CALASIATIC) were heard jointly by Professor RenL-Jean Dupuy, then 
Secretary-General of the Hague Academy of International Law, as sole 
arbitrator. Dupuy determined that the arbitration was "directly governed 
by international law." Like Lagergren, Dupuy relied heavily on the case 
law of international tribunals, but he his conclusions. 

Dupuy determined that th Chorzow lding that, in principle, a restir& in intefrum is the preferred reme y in international law for a 
(wrongful expmpriatlon was still valid law, and he ordered Libya to 

under the concession agreement. One can reasonably 
damages the appropriate remedy, Dupuy would 

clauw: 
mis Conmsion shall be gavmed by and interpreted in accordance with the 

primpI~6 of Law of Libya common to the principles of intumtional law and in the 
abscna of such common principles then by and in accordance with thc general 
prioeiplcs of law, including such of those principles as may have been applied by 
i n d d  t r ihds .  

Quo@ in nnr Mchrsn & Kouridw, supra nots 31, af 481-82. 
22 Lagwgm argued in this regard (hat Germany had abandoned its claim for nnun of the 

factory bcfm bringing the PCU case and as!d for and was graoM only dsmagsr. Id. at 337- 
40. T & d y .  themfore, he is c o r n  that the Coun's categorical 8tatemcnt that nrtinrdo in 
kugnvnia the pfvnad remedy is only dictum. NcvenhcIcr~, mast wtlvxitiol haveeonsidered 
the atatcmmt an mthorilative erpasition of Bc law. Sce no& 43 infra. 
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have required damages in the amount of the full value of the expropriated 
interests. 

Dupuy also rested his holding on the views of numerous publicists 
and policy rationales underlying the Chonow Factory decision. Dupuy 
emphasized the existence of a negotiated, written investment agreement 
between the parties. He held that failure to enforce such an agreement 
"would go directly against the most elementary principle of good fa i th  
and would be fundamentally unfair to the foreign investor, which had 
relied on that agreement in making expensive investments and 
undertaking commercial risks. 

In the course of his holding, Dupuy determined that General 
Assembly Resolution 1803, by virtue of its nearly unanimous adoption, 
was declaratory of existing customary international law at the time. The 
subsequent NIEO and Charter resolutions, in contrast, had "nothing more 
than a de lege ferendn value * * * in the eyes of the States which have 
adopted them; as far as the others are concerned, the rejection of these 
same principles implies that they consider them as being conhn Iegem." 
Lump sum settlements were likewise of no evidentiary value for 
determining international law because they were "inspired basically by 
considerations of expediency and not of legality." 

d A M C 0 . Z 3  The Libyan American Oil Co., or LIAMCO, 
arbitlation was heard by Dr. Sohhi Mahmassani of Lebanon. Mahmassani 
held that Libyan law required good faith observati of the con s. 
agreement and entitled LIAMCO to both ee num emerg 
cessans. He determined, however, that intern w was les 
because international arbitral precedents were too dated to be relied upon; 

4 
the General Assembly's NIEO resolutions, although not binding and 
admittedlv imprecise, represented "the recent dominant trend of 
internatiokl o&ionU; pos&ar lump sum settlements also contradicted a 
full compensation standard: and-o m tntegrum, as opposed to 
damages, would infringe on the authority of a soveretgn witlun its own 
territory. For these reasons, Mahmassam held that, although "the classical 
formula of '[prompt], adequate and effective compensation' remain[s] as a 
maximum and a practical guide for * * * assessment," it was not the only 
compensaaon standard apphcable under mternatlonal law. 

Mahmassani concluded. in particular, that international law was 
not f d y  established on the avadability of lucrum cessMs and, in the 
absence of concence  between internatlonal and Libyan law, that h e  was 

authorized to award lucrum cessans. He therefore turned to the 

1 ,  p - I 

p ;3y 23 Ljbyan Amulcan Oil Co. v. Libyan Arab Republ~c. 20 ILM I (1981) (Mahmassani. 
kU."? sole arb.. 1977) [hnriruflcr LUMCO]. M ' ( 
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alternative clause of the choice-of-law provision in the concession 
contract and found that, under "general principles of law," he was 
authorized to award "equitable compensation." Seemingly in 
contradiction to his holding that lucrwn cessans was unavailable, 
Mahmassani then based the largest part of the award of "equitable 
compensation" on a calculation of the claimant's lost profits. 

AMINOIL 
L i e  the Libyan cases, the AMINOIL arbitration" grew out of an 

~ r a b  nationalization in the 1970s of a long-term petroleum concession, in 
this instance by Kuwait. The opinion turned largely on an extensive 
exegesis of the terms of AMINOIL'S 1948 concession agreement and the 
extent to which that agreement had been amended during negotiations 
with the Government of Kuwait during and after the 1973 oil crisis. 

The tribunal found AMINOIL'S 1948. Dreindenendence . ~~- . & ~ ~ ~ ~ ~ ~ ~ r ~ ~ ~ - ~ ~ ~ - ~  

concession, including its "stabilization clause," valid and binding because 
the Government of K u w a t  had ra11tleTit after independence. A majority 
of the tribunal, however, decided that the concession and the stabilization - 
clause bad b e e n e e d  in subsequent negotiations; that Kuwait's 1977 
decree terminating the concession and nationalizing AMINOIL'S assets 
therefore did not violate the stabilization clause of the original agreement; 
and that AMINOIL was entitled only to "appropriate compensation" for a 
lawful taking of its property interests. The tribunal then unanimously held 
that the determination of "appropriate compensation" required an "inquiry 
into all the circumstances relevant to the pdcular  case"; that 
compensation "must be calculated on a basis such as to warrant the upkeep 
of a flow of investment in the future"; and that, for such an important, 
long-term contract, "there must necessarily be economic calculations, and 
the weighing~p of rights and obligations, of chances and risks, 
constituting the contractual equilibrium." Although accepting in principle 
AMINOIL'S proffered "discounted cash flow" method of valuing the 
expropriated interests, including the speculative elements of that method. 
the tribunal held that the parties had agreed that AMINOIL would only 
-jve a "reasonable rate of return" from its investment. On the basis of 
that return, adjusted for inflation, the tribunal calculated the value of 
AMINOIL'S investment as a "going concern." 

The AMINOIL tribunal applied public international law both 
directly and a. an integral part of Kuwaiti law. But its examination of the 
mlevant international law was limited. It cited no arbitral precedents, 
relying, rather, on the "appropriate compensation" standard of Resolution 

. . 

2.4 Kuwait and Amcriean Independent Oil Co.. 66 ILR 519.21 ILM 976 (1982) (Reute~, 
sultan & Pitrmaurice arbs., 1982) @ereinafter AMINOIL]. 
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1803 as the "codification" of customary international law at the last time 
of consensus; the tribunal rejected subsequent General Assembly actions 
because of the lack of such a consensus. 

The Iran-U.S. Cla ims Tribunal 
The "Algiers Accords" that released the US. diplomatic hostages 

in Iran created the Iran-US. Claims Tribunal and vested that Tribunal 
with jurisdiction over expropriation claims of U S .  nationals against Iran. 
To date, at least fourteen separate opinions in seven cases have examined 
the relevant law in detail. Other Tribunal decisions deal with the same 
issues implicitly. 

The Tribunal's rulings on this issue were shaped by Article N, 
paragraph 2 of the US.-Iran Treaty of Amity, Economic Relations, and 
Consular Rights, which provides: 

Pmperty of nationals and companies of either High Contracting Party, 
including interests in pt'operty, shall receive the most constant 
protection and security within the territories of the other High 
Contracting Party, in no case less than that required by international 
law. Such propeny shall not be taken except for a public purpose, nor 
shall it be taken without the prompt payment of just compensation. 
Such compcmatwn shall be in an effectively realizable form and shall 
represent the full equivalent of the property taken; and adequate 
provision shall have been made at or prior to the time of taking for the 
determination and payment thereof. 

The Tribunal's opinions should, and generally do, turn on the 
requirements of this paragraph. Because, however. the continued 
applicability of the Treaty after the rupture in U.S.-Iran relations was both 
a legal and a political issue, many opinions also consider the otherwise 
applicable international law. Although technically dicta, these holdings are 
of greatest interest here. 

The majoriry opinions. All of the Tribunal's significant 
expropriation decisions have been rendered by a majority composed of a 
"neutral" and an American arbitrator, with an Iranian arbitrator dissenting. 
Each of the Tribunal's three Chambers, with seven different majorities 
involving eleven arbitrators, has examined the applicable Legal standard 
for compensating an expropnation. As dispositive decisions, these 
majority opinions have the most legal significance. 

All of the majority opinions have required the payment of full 
compensation. In the AIG case. Arbitrators Mangard and Mosk held that 
"it is a general principle of public international law that even in a case of 
lawful nationaliiauon the former owner of the nationalized property is 
normally entitled to compensation for the value of the property taken," 

/ 
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and that "the appropriate method is to value the company as a going 
concern."25 In TAMS, Arbitrators Riphagen and Aldrich, citing Chorzow 
Factory and Norwegian Shipomem. held the claimant "entitled under 

mationd law and general principles of law to compensation for the 
valu of the property of which it was deprived."26 In S o h  Tiles, 

Ar ' ors Bockstiegel and Holtzmann held that the "full compensation" FZ2 
standard of the Treaty was the same standard as required by international 
law." Acknowledging the widespread use of an "appropriate" 
compensation standard in international law, they found that recent arbitral 
and judicial tribunals, citing TOPCO and AMINOIL, had generally 
equated that standard with full compensation. Biickstiegel and Holtzmann 
considered it "appropriate" in this sense to award the claimant the fair 
market value of its business as a going concern, "including compensation 
not only for Eh_ysiuhrreui * * * hut also for goodwill and lost future 
profits." In SEDCO, Arbitrators Mangird &d Bmwer held that 
customary international law required the payment of full value, though, on 
the facts of the case, their holding was limited to "discrete expropriations 
of alien property" vice large-scale nationalizations. And in a Partial 
Award in the AIFC case, Arbitrators Virally and Brower held that the 
international law of expropriation authorizes restltutio in integrum in 
c w s  of unlawful expropriation and payment of "the just price of what 
was expropriated in cases of lawful expropriation; and, in the latter case, 
that "just compensation" is "compensation equal to the full value of the 
expropriated assets," measured as "going concern value." Virally and 
Bmwer disagreed as to whether "full value" In cases of lawful 
expropriation includes a lo ~ r o f i t s . ~ ~  Arbitrators Briner and Aldrich 

8 American tntemat'l Gmup and Islamic Republic of Iran. AWD 93aZ3. slip op. at 14- 
15.21 (Mangard. Mosk 6t Ansari Main. arbs.. Dee. 19.1983), 4 IIEAN-U.S. C.T.R. 96 (1983 l ln 
bmiaafter AIGI. 

26 Tippet&, Abbetl. MCCanhy, Shatton and TAMS-APFA. AWD 141-7-2 s l i ~  oo at 9 . - ~ - - -  
(Ripbagem, ~ ld r i ch  & Shafeiei, arbs., June 22. 1984). 6 I R A ~ - U S .  C.T.R. 219 ( 1 9 ~ 4  11) 
M f e r  TAMS]. me claimant in TAMS. howcvn, only nquestsd, md was awarded. the 
diasolaion value of its business. Id., slip ap. at 15. 

27 SolaTiles. Inc. v. Iran. AWD 298-317-1, slip op. st 15-16 (B(Wratiegel, HolQmann & 
M w v i ,  ubs., Apt. 22.1987). I4 IRAN-U.S. C.T.R. 223 (1987 1). 

28 me majority opinion was mitten by Viralty and c o n e d  in by Bmwcr, with a 
disrcnr u (ohow wing c m  value should be calculated in eases of L m  expmpriabbn. M.. 
~ollnuriDg Opinion of Judge Bmwer [hereinah Bmwerl. Vitilly argued lbat Lhc hcfferenfe in 
the rundad of cmnpcmarion in Caws of lawful Venus caws of lrmavful aphDpriaUon is that "if 
tbe mkiog is lawful the value of the undeRaking at tho time of Lhc dispoaac&m is (hc measure 
and the limit of the wmpnsation, while if it is unlawYul, this Yalocg oimsy k, only a part of 
Lhc rr+mion (6 bc paid." AIPC. supra Wte 82, slip op. M &. dll thd W$ ofm malysis of 
grrsrtim PI by Lhc Chonmv Factory Cwn to & p a  U~qoirl, ka unrlodcd that the 

ccssml Id. at 86. A l h g h  
vdauon  of tW expmpriated 

subsequently resolved this issue in Brower's favor in Phillips Petroleum, 
rejecting any distinction for these purposes between lawful and unlawful 
expropriations, and endorsing the relevance of lost profits to assessments 
of full compensation in all cases. The majority opinions in Payne and 
Phelps Dodge also contain language supportive of a full wmpensation 
standard under international law, but the ratio decidendi of each appears 
to rest on the applicability of the Treaty. * * * 

Notes 

1. Although every nation has sovereign powers over its natural 
resources, and such powers include the right to expropriate, t h e s a n d  
p e n s e q u e n c e s  of such an action are severe. Apart from the 
requirement of compensation, a country must examine the short-term and 
long-term consequences of such an action. In the short term, the country 
may be foreclosed from markets for its oil. In the long tern, such actions 
may discourage multinational ventures with the country. In Chapter 6 .  we 
examine in more detail Mexico's expropriation of oil company assets. For 
an examination of the consequences of Mexico's expropriation in 
subsequent years on the Mexican petroleum industry, see Ernest E. Smith 
& John S. Dzienkowski, "A Fifty-Year Perspective on World Petroleum 
Arrangements," 24 Tex. Int'l L. 1. 13 (1989). 

2. The United Nations has taken an aggressive role in 
establishing a claims process for persons, corporations, and governments 
that have been injured as a result of Iraq's invasion of Kuwait. See 
Markham Ball. "Claims Against Iraq; U.N. Claims Process: Steps Taken 
to Date, Issues to Resolve," 15 Middle East Executive Rep. 9 (1992). 

enterprise as a "going concern'' and that this included fhe m c m ' s  'fuNn prospects." he 
maintained that lhuc "fuhm prospects' wen not the same as "fuNn profit%* or lucnun cessmLP. 
Id. V i d y  o f f 4  no explanation. howcver, of what "fuNn pmawcis" mean if they do not 
include "funuc pmfits." 

Brow- consrmcd C h o w  Faclory as presenting a "simple scheme": - rr an exomoriatlon is lawful. the deprived p a w  is ur be award& -- -- - ~ =  =~~ 
h l g u  equal m "the value of the unde&ng" which it has lost. including 
my poten- profits, as of the date of 
unlawful lalring, however. either the injured p 
ca)oymcnr of his property, or, should this be i 
m be awarded damages equal to the gnate1 of 
M the date of loss (again including lost pmfits), judged on Ihe basis of 

- 
I 

i dmar ion  available as of Ulat date, and (ii) its value (LiLc&c including 
lost pmfits) as shown by its probable perfnmaoec subscquu~t to .Ihe dek of 
lw and prior (o the date of the award, based on armal post-talring 
experience, plus (in either alternative) any ~oasalumtial -. 9 

Bmwa, wpm, at 17-19. Po; a fuller analysis of the A m  opinions g d y  endorsing Browel"s 
view. see Lblich.  supranote 51, at 57-67 
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3. The outright and creeping expropriations of the last century 
were often accompanied by the creation of a state-owned enterprise. 
These enterprises were established as part of the general exercise over a 
nation's sovereignty. Recently this trend has reversed itself, and now there 
is a trend towards the privatization of state-owned industries. The next 
section briefly examines this new trend. In specific countries this trend 
has led to the renewal of claims of compensation when the state-controlled 
assets are finally opened to private ownership. In 1992, Shell Espana, SA 
asserted a claim against the Spanish government for assets that were 
expropriated in 1927. See Brian McGany, "Shell's Memory May Haunt 
Spain," Int'l Herald Trib., Jan. 1 I, 1993. Shell is arguing that it at no time 
accepted the expropriation and the recent move to privatize the assets 
removes the government's claim that the assets are being used for a public 
purpose. Some of the assets have been given to Shews competitors in the 
new private petroleum marketplace. 

D. TREND TOWARD PRIVATIZATION OF STATE-OWNED 
ENTERPRISES 

The 1970s witnessed an expansion in the number of producing 
countries with state-owned oil companies. In most cases, these state 
enterprises were the only companies that could be granted petroleum 
development rights by the government. Although some companies 
conducted operations through production sharing and risk-service 
contracts with private firms, others were expected by law to conduct all 
phases of petroleum activity without private participation. 

While the value of crude oil was climbing, the inherent 
weaknesses of these companies discussed in Chapter 1 were not always 
apparent. But as supplies grew and then exceeded demand, prices, 
revenues, and profits fell, exposing the inefficiencies of state operations. 
Governments with budgets dependent on the revenues of these companies 
found it diffcult to provide the investment capital needed to continue the 
risky development of new reserves. Private lenders became reluctant to 
extend credit to inefficient management. To attract petroleum investment, 
some of these governments found it necessary to privatize their industries. 

The essential goal of privatization is to make the economic 
decisionmakers of an industry accountable to the private sector. This goal 
may be achieved by sale of the entire company or its assets to private 
investors, or it may be achieved through other actions that make the 
company more efficient by introducing it to market forces. 
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There have been several impediments to the denationalization that 
comes from the full sale of a company or its assets. Where political 
sentiments have long opposed foreign ownership of natural resources, 
public resistance to the surrender of state ownership is common. Due to 
inadequate domestic capital and the difficulty of attracting foreign 
investment, the sale of large enterprises may be impractical. Management 
and employees may object, because they view the sale of the company as 
a threat to vested interests. In such cases, it has been easier to pursue a 
policy of liberalization that permits the government to retain ownership 
but subjects the company to the incentives that would come from private 
ownership in a competitive environment. Thomas Wade, "Restructuring 
and Privatization," Utilities Pol'y (Oct. 1991). 

Both denationalization and liberalization can be accomplished in a 
number of ways. The route selected depends on factors unique to the 
country, the govemment, and the economy involved and must be tailored 
for the industry affected by the change. For a thorough discussion of the 
problems that must be considered in the Latin American context, see 
Carlos E. Martinez, "Early Lessons of Latin American privatizations," 15 
Suffolk Transnat'l L.J. 468 (1992). The following are some of the more 
common methods employed: 

(a) The Sale of Company Stock is usually accomplished as a 
primary stock issue, although technically it is a secondary distribution of 
government held shares created by the incorporation of the company in 
preparation for privatization It can entail a public tender, which assures a 
wider distribution of the shares, a private offering that permits screening 
of potential owners, or a management/employec buyout that rewards those 
who have contributed to the development of the company. Such sales are 
best utilized where the company has reasonable eaming potential that can 
be verified through financial data. The sale can involve all or only part of 
the government's interest. Where the state retains a majority interest, the 
company is not fully privatized but its new dependence on the private 
sector as a source of investment may be enough to subject it to the 
discipline of the capital market. 

(b) The Sale of Company Assets can be accomplished by 
dissolving the business and liqu~dating all its assets or by s e b g  only 
portions of its assets to simplify the company's operations or to eliminate 
unprofitable operations. If the state company continues to operate, the 
asset sales can be used to create competition from purchasers who become 
new entrants in the industry. Sales can be accomplished through public -. 

auctions or private transactions. 
(c) Company Reorganization is often a prelude to the sale of 

stock or assets. By creating subsidiary companies, the government can 
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 hi^ view is again to some provisions of the Geneva Convention 
the ~ ~ ~ f t  Convention, which call on states to settle their boundary 

by negotiations, but differs significantly from the Geneva 
convention in that the Chinese view does not provide for the application 
of the equidistance rule absent agreement between the parties or special 

i t  can safely be inferred from the Chinese Government's 
anitude concerning the continental shelf that the natural-prolongation-of- 
land-tefitory principle of the North Sea Continental Shelf cases will be 

chinaas in My agreement limiting the continental 
shelf. ~h~ chinese so favor this theory that Chinese legal scholars suggest 
inclusion of the following clause in future convention on the 

shelf concerning shelf delimitation: "The delimitation of the 
continental shelf between states with opposite or adjacent coasts should be 
effected through agreement under the guiding principle of natural 

and in accordance with equitable principles, taking into 
account all relevant circumstances." The same scholars suggest the 
inclusion an additional c1nuS.e for comPr0- "A joint management or 
development regime might be established In the disputed area of the 

shelf between the parties concerned as a modus vivcndi 
pending agreement on delimitation, or as a substitute for the delimitation 
of the said area.v ~ h u s ,  it is evident that the Chinese are attempting to 
make the natural-pmlongation-~f-land-tefit~~ theory, which essentially 
mstp umn a eeomorphological ~d geological basis, a rule of international 

China has not officially proposed a legal definition of the 
continental shelf, nor has it ever apns*d acceptance of the definition 
contained the 1958 Convention on the Continental Shelf. China 

to define continental shelf in earlier drafts of its offshore 

petroleum law, but later considad it unwise to do so because the 
& f ~ t i o n  might result in r c ~ u s s i o n s  from the coastal states in the 
region, thus making the situation intractable. 

m c l e  2, 1 of the newly promulgated offshore 

petroleum law provides the foUowing definition concerning the ownemhip 
of China's offshore petroleum rtsources: ''N petroleum resources in the 
internal waters, territorial w a r n  and continental shelf of the PRC as well 
as other sea areas falling under the mafine ~ U x e  jurisdiction of the 
PRC are owned by tho PRC." m p h  2 of the same article provides 
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that "[alll buildings and structures installed, and vessels serving, in the 
above-mentioned sea areas for the purpose of exploit& petroleum 
resources, as well as the corresponding onshore and offshore oil andlor 
gas terminates and bases are under the jurisdiction of the PRC." 

It is easily seen from the definition above that Cbina has tactfully 
avoided defining the legal shelf by simply claiming ownership of the 
petroleum resources in the continental shelf. Yet, the same question 
remains: What is the exact limit on claims of sovereignty over the 
continental shelf? In all of the Chinese Working Papers and declarations 
surveyed in this Article, there is not a single document in which such a 
limit was mentioned, nor is any method of delimitation suggested. This 
deliberate omission baffles many foreign lawyers and scholars. Two 
reasons may be given for this lack of specificity. First, it leaves more 
room for consultation. especially in matters involvihg international 
relations. Second, as evidenced by China's repeated objections of the 
specific claims of Japan, South Korea, Vietnam and the Philippines, China 
might feel that it is in her best political and strategic interests to remain 
unspecific on this point for as long as possible. 

Resolving disputes through consultation and mediation has always 
been an imponant aspect of the Chinese legal system. According to recent 
official statistics, up to ninety percent of recent domestic civil cases have 
been solved by this method. The Mediation Committee, composed of 
people chosen from the masses, has been given legal status in the new 
Chinese civil Procedural Law. This preference for resolving disputes 
through consultation is deeply rooted in traditional Chinese society, in 
which the law was weak and unpopular. * * " 

Notes 

1. How does the Chinese view of the principles applicable to 
determining continental shelf boundaries differ from that of the Geneva 
Convention? From that of the International C o w  of Justid? Is it 
consistent with the UNCLOS? Is the Chinese position on the continental 
shelf more consistent with the geological concept than with any of the 
legal definitions? 

2. Additional discussions of maritime territorial disputes 
between China and her neighbors can be found in Chwn-Ho Park, "The 
South China Sea Disputes: Who Owns the Islands and the Natural 
Resources." 5 Ocean Development & Int'l L. J. 27 (1978); Tao Cheng. 
"The Dispute Over the South Chma Sea Islands," LO Tex. Int'l L.J. 265 
(1975); and Tao Cheng. "The SinoJapanese Dispute Over the Tiao-yu-tai 
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(Senkaku) Islands and the Law of Temtorial Acquisition," 14 Va. 1. Int'l 
L. 221 (1974). 

C. RIGHTS OF MINERAL DEVELOPMENT 
WITHIN A STATE 

Even though a state's boundaries are established and receive 
international recognition, the issue of mineral ownership and the right to 
authorize development may not be at an end. Claims of rights by private 
persons, governmental entities within the state, and even occupying 
military forces may have to be addressed. 

1. PRIVATE RIGHTS IN MINERALS AND MINERAL DEVELOPMENT 

(a) Private vs. Sovereign Ownership 

A few countries, most notably the United States and Canada, still 
give effect to the old Latin maxim, cujus est solwn ejus est usque ad 
coelum ad infernos, and recognize private ownership of underlying 
minerals. In these countries, determination of mineral ownership depends 
upon rules of property that must be left to other courses. See, e.g., 
Eugene 0. Kuntz, John S. Lowe, Owen L. Anderson & Ernest E. Smith. 
Cases and Materials on the Law of Oil and Gas (2d ed. 1993). In visually 
all other countries valuable minerals, such as gold, silver, oil, natural gas, 
coal, and uranium, belong to the sovereign. However, many states moved 
to a regime of sovereign ownership of minerals after a period in which 
private ownership was recognized. In some instances, the statutory or 
constitutional provision abolishing private ownership of subsurface 
minerals was unclear in scope or intentionally left pockets of ownership 
unchanged. For example, in Britain the Petroleum (Production) Act of 
1934 (excerpted in Chapter I), gave the Crown exclusive rights in 
"petroleum existing in its natural condition in strata in Great Britain," but 
specifically exempted petroleum subject to oil production licenses that had 
already been executed. More si&ificantly, Northern Ireland and all 
&time arcas were excluded from the Act's coverage, for the term "Great 
B r i W  is usually deemed to include only England, Scotland. Wales, and 
theii off-shore islands. The act's limited coverage gave rise to the 
litigation in Earl of Lonsdale. 
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EARL OF LONSDALE v. ATTORNEY GENERAL 
119821 3 All E.R. 579 

15 January Slade 1. read the following judgment: In this action, 
the Right Honourable James Hugh William, seventh Earl of Lonsdale, as 
plaintiff, seeks a declaration that the ownership of any oil or  natural gas in 
or under certain tracts of land wluch form part of the bed of the sea 
adjacent to the Cumbrian coast and are referred to in the pleadings as the 
Lonsdale off-shore areas down to the bonom of the coal measures in and 
under such areas. is vested in him as tenant for life under a settlement 
dated S October 1936. * * * The contest is now one between Lord 
Lonsdale and the Crown. 

The action raises questions on the construction and legal effect of a 
lease of 1860, articles of agreement of 1880, a conveyance of 1880 and a 
deed of exchange of 1935. Most particularly, it concerns the proper 
interpretation to be given to a provision contained in the conveyance of 
1880 whereby the Crown granted to predecessors in title of Lord Lonsdale 
its interest in all of certain specified minerals (if any) down to the bottom 
of the coal measures in and under the same tracts of land. The 
interpretation of the words just quoted is the first principal issue in the 
action. If, contrary to the Crown's contention. the effect of one or more of 
the four instruments was to vest any oil or natural gas in Lord Lonsdale's 
predecessors in title, the further question arises whether all or  any part of 
the oil or natural gas claimed by him has in the event vested again in the 
Crown by virtue of subsequent legislation, that is to say the Petroleum 
(Production) Act 1934 and the Continental Shelf Act 1964 or one of them. 
This is the other principal issue in the action. 

THE1ssUES: 
The plaintiff contends that on their true constructions, the words 

"mines and minerals", as used in the phrase "all other mines and minerals 
(if any) down to the bottom of the coal measures", which appeared in the 
parce.1~ clauses of the 1880 conveyance and the 1935 deed of exchange, 
include oil and natural gas and that this is what entitles him to the 
declaration which be seeks. * * * [Tlhe three principal issues that now 
fall to be decided (though the second is subsidiary to the first) are these. 

(1) Does the phrase "mines and minerals" as used in the 1880 
conveyance and the 1935 deed of exchange on its true construction 
include oil and natural gas or either of them? 



other work involving disturbance with the surface of the land. It was only 
intended to include substances which could be won by means of 
underground works, b e g i ~ i n g  on the adjacent lands of the grantee. 

(2) So far as the evidence shows, oil and natural gas are not and 
never have been capable of being extracted from the earth on a 
commercial basis by means of underground mining, whether by tunnels or 
excavation. The available methods of extraction are either by means of 
drilling or (in the case of oil) by means of a shaft dug from the surface. 
As at 1880 the latter, more primitive, method was the one more 
commonly used in Europe. However, in the case of oil situated beneath 
the bed of the sea, as opposed to dry land, extraction by means of a dug 
shaft would not have been practical. Mr. Maclachlan in cross-examination 
said that, so far as be was aware, no shafts were dug down to the bed of 
the sea in the 1880's. If, therefore, it had been contemplated that the 
grantee was to have the right to extract oil and natural gas (if any), it must 
also have been contemplated that he should have the right to drill holes in 
the bed of the sea for the purpose of such extraction. However, as I have 
already pointed out, any such last-mentioned right would have been quite 
inconsistent with the express provisions of the 1880 articles and 
conveyance. These provisions show clearly that the grantee was not 
intended to have the right to interfere with the surface of the sea bed for 
the purpose of extracting any minerals. They clearly contemplated that 
the coal, culm, ironstone and fireclay would be won by means of 
underground works beginning on the adjacent lands of the grantee, 
followed by tunnelling or other excavation. * * * 

(3) The third point is closely bound up with the second. In the 
parcels clause to the 1880 conveyance, the words "other mines and 
minerals (if any)" closely follow a reference to "coal, culm, ironstone and 
fmlay", all of which have the common characteristics that they are solid 
substances, which are capable of being won by means of underground 
workings beginning on the adjacent land of the grantee followed by 
digging. * * * 

* * * 
(5) On the authority of Bamard v. Farquharson [I9121 App. Cas. 

864 at 869, [1911-131 All E.R.R. 190 at 193 per Lord Atkinson, I think I 
am entitled to take into account the state of knowledge of petroleum and' 
natural gas in 1880 and the way in which they were then regarded and 
treated. * * * 

Applying a similar objective test in the present case, on the 
evidence before me, I infer that the parties to the two deeds of 1880 never 
intended that rights to extract oil and natural gas (if any) should pass to 
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the grantee. As at that date, I infer from the evidence that neither category 
of rights would have been regarded as having any use or commercial 
value by persons dealing with the sale of minerals in the relevant area of 
Cumberland and indeed that the existence of gas (if any) would have been 
regarded as a dangerous nuisance. 

These five points in my judgment make it reasonably plain that, in 
the context of the 1880 articles and 1880 conveyance, the phrase "mines 
and minerals (if any)" was not intended to include anything except solid 
substances, capable of being dug out of the earth by means of a mine, and 
in particular was not intended to include oil and natural gas. 

Summary of conclusions 
Counsel on both sides have referred in argument to the theoretical 

possibility that different conclusions could apply in respect of oil and of 
natural gas. I have throughout this judgment borne in mind this 
possibility. Neither side, however, has invited me to draw any distinction 
between the two substances or has directed my attention to any points 
which in my judgment make it necessary to draw any such distinction. 

To summarise my conclusions, they are as follows. 
(1) The 1880 conveyance and the 1935 deed of exchange did not 

operate to pass any rights to oil or natural gas to the plaintiffs 
predecessors in title, principally because (a) the phrase "mines and 
minerals" is an indefinite term which may bear many different meanings 
in different contexts and there is no rule of construction which requires 
that it should be construed as including oil or natural gas in the absence of 
a sufficient indication to the contrary, (b) there is no clear evidence that, 
in the vernacular of the mining world, landowners or commercial men as 
at 1880 or 1935, the phrase included oil or natural gas, (c) there are a 
number of indications to be derived from the 1880 conveyance itself 
which suggest that the phrase was not intended to include anything except 
solid substances dug out of the earth by means of a mine or mines opened 
on the adjacent land of the grantee, (d) the p m e  is at least an ambiguous 
one and, since these were grants by the Crown, it was incumbent on the 
grantees to require the inclusion of explicit words including oil and 
natural gas, if it was their intention that these substances should be 
included in the grant. 

(2) The phrase "down to the bottom of the coal measures" in the 
relevant grants refers to the bottom of the lowest identifiable seam of coal 
that is or might be worth mining. 

(3) If it had become necessary to decide the points, I would have 
held (a) that the rights in any oil and natural gas situated in the Lonsdale 
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off-shore areas outside territorial waters which may have been granted to 
the plaintiffs predecessors became revested in the Crown by virtue of the 
Continental Shelf Act 1964, hut (b) the rights in any oil and natural gas 
situated in the Lonsdale off-shore areas inside territorial waters which 
may have been granted to the plaintiffs predecessors did not become 
revested in the Crown by virtue of the Petroleum (Production) Act 1934 
or any other legislation. 

However, in view of my decision on the first issue, these second 
and third issues do not arise. 

As things are, I must dismiss this action. 
Action dismissed. 

Notes 

1. The decision in Earl of bnsdale was based primarily on the 
court's construction of the instruments before it and left open the 
possibility that other Crown grants of mining rights extending beneath the 
territorial sea might be construed to include oil and gas. Parliament acted 
immediately to eliminate this possibility. Section 18 of the Oil and Gas 
(Enterprise) Act 1982 amended the 1934 Petroleum Act by including a 
provision that the 1934 statute, which vested ownership rights in the 
Crown, "applies at any time to petroleum which at that time exists in its 
natural condition in strata in Great Britain or beneath the territorial waters 
of the United Kingdom adjacent to Great Britain." 

2. Although ownership rights in petroleum and natural gas in 
the ground now appear to be d e f ~ t e l y  settled in the United Kingdom, the 
principal case is important in illustrating the arguments advanced in 
American courts, where the meaning of "other minerals" and the 
ownetship of specific substances is still being litigated. The issue has 
arisen in two contexts. The first is where the federal government or a 
state has granted or patented land, but has reserved specified substances, 
such as coal or oil and gas, along with "other minerals." In this context 
the meaning of "minerals" has turned on the legislative intent in 
authorizing the reservation. American courts almost invariably interpret 
this intent quite broadly to include all substances that may have value if 
extracted. For example, the US. government's reserv&ons of "coal and 
other minerals" in patents issued pursuant to the Stock-Raising Homestead 
Act of 1916.43 U.S.C. 55 291 et seq. (repealed Oct. 21,1976) have been 
consmed to include gravel, Watt v. Western Nuclear Co., Inc., 462 U.S. 
36,103 S. Ct. 2218.76 L.Ed.2d 400 (1983), and even rights in geothermal 
energy, United States v. Union Oil Co., 549 F.2d 1271 (9th Cu. 1977). 
State courts have usually taken an equally generous approach in 
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interpreting a state government's reservation of "minerals." See, e.g., 
Schwarz v. Texas, 703 S.W.2d 187 (Tex. 1986). But see Oklahoma ex 
rel. Commissioners of Land Office v. Butler, 753 P.2d 1334 (Okl. 1987). 

The second context in which the issue has arisen is a severance of 
surface and mineral rights in a transaction between private parties. In this 
situation, disputes over the meaning of "minerals" typically arise with 
respect to a grant or reservation of "oil, gas and other minerals." In Moser 
v. United States Steel Corp., 676 S.W.2d 99 (Tex. 1984). the Texas 
Supreme Court used language similar to that urged by the plaintiff in Earl 
of bnrdale in concludiig that the word "minerals," when used in a deed 
or similar instrument "includes all substances within the ordinary and 
natural meaning of that word, whether their presence or value is known at 
the time of severance." Conversely, the Nevada Supreme Court adopted a 
test reminiscent of that advanced by the Crown when it held that a 
reservation of "other minerals of every kind and nature whatsoever 
existing upon beneath the surface of, or within said lands," was ambiguous 
and concluded that the case should be remanded for the admission of 
extrinsic evidence regarding the parties' intent. See Christensen v. 
Chromalloy American Corp., 99 Nev. 34,656 P.2d 844 (1983). 

There is an extensive literature on the meaning of "minerals" in a 
grant or reservation between private persons. A representative sample of 
different approaches to deed construction includes Robert E. Beck. "'And 
Other Minerals' as Interpreted by the North Dakota Supreme Court." 52 
N.D. L. Rev. 633 (1976); Edwin P. Homer, "LignitMurface or 
Mineral?", 31 Ark. L. Rev. 75 (1977); B N C ~  M. Kramer, "Conflicts 
Between the Exploitation of Lignite and Oil and Gas: The Case for 
Reciprocal Accommodation." 21 Hous. L. Rev. 49 (1984); Eugene 0. 
Kuntz, "The Law Relating to Oil and Gas in Wyoming," 3 Wyo. L. J. 107 
(1949); John S. Lowe, "What Substances are Minerals?", 30 Rocky Mtn. 
Min. L. Inst. 2-1 (1984); and Richard C. Maxwell, "The Meaning of 
'Minerals-The Relationship of Interpretation and Surface Burden," 8 
Tex. Tech. L. Rev. 255 (1976). 

3. Even though sovereign ownership of subsurface minerals is 
undisputed, a prospective developer who has received a license from the 
state may be required to reach an accommodation with the owner of  the 
soil, who is likely to be a private person. If an agreement cannot be 
reached, the licensee has recourse either to an administrative o r  to a 
judicial remedy. For example, under the Mexican mining law and 
accompanying regulations, the holder of a mining concession can apply to 
the Ministry of Energy, Mines and Governmental Industty for  the 
appointment of an expert to verify the need for the requested rights of 
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surface use. If the expert renders a decision favorable to the 
concessionaire, the Ministry must approve the request, and the owner of 
the soil is indemnified on the basis of an official governmental appraisal.6 
See Ley Reglamentaria del Ar th lo  27 Constituciona en Materia Minera, 
Diario Oficial (June 26, 1992, effective Sept. 25, 1992) and Reglamento 
de la Ley Minera, Capitulo 11, Diario Oficial (Mar. 29, 1993, effective 
~ a r .  30, 1993) in Mining Law and Regulations of M~NCO (Fausto C. 
Miranda trans., 1993). 

In some countries the prospective developer's remedy is not always 
automatic. In Great Britain the Mines (Working Facilities and Support) 
Act of 1966 (as amended in 1974) authorizes the High Court or Court of 
Sessions to confer rights of surface use in specified situations, including 
those where the grant of surface rights is expedient in the national interest, 
and the landowner has unreasonably refused to agree or has demanded 
terms that are unreasonable under the circumstances. The licensee, who 
must seek judicial intervention, has the burden of establishing that "it is 
not reasonably practicable to obtain the right by private arrangement." 
Should a landowner who refuses to negotiate unless the licensee agrees in 
principle to make some level of production related payments (i.e., 
royalties), be deemed to have demanded unreasonable terms? See BP 
Petroleum Development Ltd. v. Ryder, summrized in 2 Estates Gazette 
L. Rev. 233 (1987) and Case Digest & Nat'l News [I9871881 2 OGLTR 
49. 

Under the British statute, a court granting rights of surface use also 
determines the amount and nature of compensation to be paid the 
landowner. Compensation is based on what would be fair and reasonable 
as between a willing grantor and a willing grantee. In negotiations for 
rights of surface use, does the possibility of recourse to the courts as 
authorized by the British statute work to the advantage of the licensee or 
the landowner? 

(6) Rule of Capture 

Declarations that the sovereign owns all oil and gas in the ground 
leave one potentially troublesome question unanswered: Is an oil 
company liable for damages if a well drilled on one tract drains oil from 
beneath an adjacent tract licensed to a different company? The American 
corn have answered the question in the negative. See, e.g., People's Gas 
Co. v. Tyner, 131 Ind. 277, 31 N.E. 59 (1892); Bamard v. Monongahela 

6 lhcrc an mmc diffemcLs in the pmeedure. depending upan w h e w  the 
-donaire is wkhg  pamanent rights in fhe surface, tempnary oecupaney, or an easement. 
Sk Reglaments2 & Is Ley Minsra, Capflulo 11, regs. 43 & 44. 

Sec. C Rights of Mineral Development Within a State 237 

Natural Gas Co., 216 Pa. 362.65 A. 801 (1907). They applied the rule of 
capture, which only requires that the producer's well be bottomed on the 
producer's own land and denies recourse to a landowner whose property is 
beiig drained. One explanation for the universal adoption of the  rule of 
capture by American courts during the early years of the oil industry is 
that awarding an injunction or damages to an owner whose land was beiig 
drained might have halted oil development altogether. Another 
explanation is simple judicial convenience. At a time when almost 
nothing was known about petroleum geology, courts would have found it 
virtually impossible to determine which tracts in the vicinity of an oil well 
were being drained and how much of the oil produced originally underlay 
which land. 

The factors that influenced American courts to deny liability for 
oil drainage would also have been present in other countries, but there is 
an almost total dearth of authority on the issue. Moreover, a British case 
dealing with an analogous situation within the commonwealth suggests a 
contrary result. The Trinidad Asphalt Co. v. Ambard [I8991 A.C. 594 
(PC) involved the mining of "pitch" or tar. which underlay the surface at a 
depth varying from four to seven feet. The defendants had excavated their 
land to a depth of twelve feet and all the way to the boundary line of the 
plaintiffs' land. During the day, pitch from the portion of the stratum 
underlying plaintiffs' land was heated by the tropical sun and oozed into 
the defendants' excavation. The defendants appropriated and sold between 
200 and 300 tons of the pitch that had come in this fashion from the 
plaintiffs' property. Although the court focused on the defendants' duty to 
provide lateral support for the plaintiffs' adjacent land. which was 
subsiding because of the mining activities, the court also rejected the 
defendants' argument based upon a theory of nonownership similar to that 
accepted by several American courts in early decisions establishing the 
rule of capture. The court refused to analogize pitch to water, which is 
unowned until produced. 

There are several reasons why the rule of capture is rarely an issue 
under modem development arrangements. Fist, govemental agencies 
in some countries use information obtained from initial geological surveys 
to avoid splitting geological structures between different licensed areas. 
Second, unlike onshore oil and gas leases in the United States, licenses, 
concessions and production-sharing agreements typically cover very large 
areas. such as the 50,000 hectares (123.500 acres) authorized by the 
Turkish petroleum code. Even though most counhies require. their 
licensees to relinquish as much as 50 percent of the area after the initial 
term of the license, the company has substantial discretion in deciding 
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which part to retain and can frequently keep exclusive control over a 
single reservoir. Third, if a reservoir underlies areas licensed to different 
companies, the licensees may be required to enter into a plan of co- 
ordinated development. If a reservoir crosses national boundaries, such 
plans, which are referred to as unitization agreements in the United States, 
may also be mandated by treaty. 

4 

2. F%DERATIONS 8, 
;: 

Many of the world's countries, including Australia, Canada, India, 
Mexico, Russia, Switzerland, and the United States are federations. They 
are composed of separate units that have some degree of internal self- 
governance and may even have limited treaty-making powers, although as 
a matter of domestic law the constitutions of most federations prohibit 
component states from entering into international treaties or alliances. 
See, e.g., US. Const. art. I, 5 10. See generally Luigi Dia rzo ,  
Component Units of Federal States and International Agreements (1980). 
In "Socialist FederatiowA Legal Means to the Solution of the 
Nationality Problem: A Comparative Study," 82 Mich. L.Rev. 1213 
(1984). Viktor Knapp characterizes federations as either "synthetic" or 
"analytic" in origin. Older federations, such as Switzerland and the 
United States, were synthesized from existing relatively weak states or 
territorial units that united to form a stronger entity. Most other 
federations, including countries as diverse as Germany. India, Nigeria, and 
Mexico, were based on "analytic" principles. These countries divided 
their territories into component units based upon historic, geographic. 
ethnic, administrative. or even entirely artificial boundaries. He suggests 
that the ethnic element played a relatively minor role in the delineation of 
most internal federation boundaries except for those of the former socialist 
federations (the U.S.S.R., Czechoslovakia, and Yugoslavia) where a 
federal system was adopted as the basic legal mechanism for resolving the 
problems posed by diverse ethnic groups. 

Is the distinction between federations that are "synthetic" and 
t 
8 

"analytic" in origin helpful in analyzing the legal relations among the 
component units and between the units and the central govemment? Is it 
historically accurate? Can the former Soviet Union be accurately 
characterized as either entirely analytic or synthetic in origin? What about 
the United States? At a time when several federations have dissolved and 
others are threatened with dissolution, what factor or combination of 
factors seems most important to the long-term stability of a federation? ,$ 

The existence of a federal system raises several fundamental issues 
relating to mineral development, such as whether the sovereign rights of 

Sec. C Rights of Mineral Development Within a State 239 

mineral ownership reside in the national government or the component 
states and how control over mineral exploration, development and sale is 
allocated among the governmental units. As the following material 
suggests, there is a wide variety of approaches to the treatment of mineral 
rights within a federation. In reading the material, consider whether the 
origin of a federation as "synthetic" or "analytic" should have any bearing 
on the way the issues are resolved. 

CONST~TUCI~N POL~TICA 
DE LQS ESTADOS UNIDOS MEXICANOS 

Article 27. The nation has direct ownership [Corresponde a la naci6n el 
dominio direct01 * * * of all minerals or substances that constitute 

. * * *  deposits whose character is distinct from the components of the soil, 
beds of precious stones; combustible solid minerals; petroleum and all 
solid, liquid and gaseous hydrocarbons * * * . 

Notes 

1. The Mexican states play lmle or no role in Mexico's mineral 
law regime. Article 27 of the Mex~can Constitution unequivocally vests 
ownership of all hydrocarbons in the nation rather than the individual 
states. The central govemment has ~mplemented its sovereign rights by 
entrusting control over all activities comected with the exploration, 
exploitation, transportation, refining, and sale of oil and natural gas to a 
national monopoly, Petroleos Mexicanos (PEMEX). The structure and 
powers of PEMEX are described in Sectton B of Chapter. 1. 

2. In sharp contrast with the Mexican states, the Canadian 
provinces exercise a degree of control over oil and natural gas that, in 
some instances, is paramount to that of the central government. Part of 
their control derives from outright ownership. Although there is 
considerable private and federal ownership of onshore oil and gas, most of 
the productive reserves are owned by the four western provinces (Alberta, 
British Columbia. Manitoba, and Saskatchewan), which receive 
substantial income from royalties. In several instances this pattern of 
ownership has led to conflicts between the provinces and the federal 
government. During the 1970s Alberta raised its royalty rates in order to 
capture the windfall benefit from increased oil prices. The province's 
action adversely affected federal revenue from taxes on pmducers' 
income. For a discussion of the central government's response (Producers 
must include royalties paid AlbeIta in their taxable income) and Alberta's 
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bonus bidding for a small number of blocks that were offered in a round 
where the majority of blocks were granted by the discretionary method. 

The discretionary allocation system is not without its critics. The 
large amounts raised through bonus bidding in I97 1 led to arguments that 
more blocks should be offered on this basis. The following critical 
analysis of the discretionary system as contrasted with the auction system 
is from Kenneth W. Dam, Oil Resources: Who Gets What How? 33-34 
(1976): 

A discretionary system encourages some applicants to apply for 
licenses with the hope not of carrying on the physical exploitation 
themselves but rather of assigning the license at a pmfit to an 
operating company. Hence a discretionary systems leads * * * to 
Mntrols on assignments of licenses. Where an auction system is not 
used, the exclusive license may have a value that reflects the fact that 
the return to capital is above the competitive level. Prom the moment 
the license in granted, the licensee's right is an item of value, which. 
barring legal restraints on assignment, can usually be convened to 
cash by sale to an operating company. This would normally be m e  
even before it was known whether or not oil or gas were present: the 
uncaiinty is merely an element of risk which tends to reduce but 
does not eliminate the cash value of the license. 

The auction system tends, provided the bidding is not collusive. 
to retain the financial benefit of this value for the licensing agency 
&er than panting it to the lncensee. Competition will induce the 
applicants to increase their respective bids to the point where any 
element of an above-competitrve return will be eliminated. The only 
profit remaining will be the normal profit on the producing operation 
itgclf, Thc prospect of Nming a quick pmfit on sale of the license is 
thereby reduced, if not el~minaled. The auction system therefore 
tends to eliminate applicants who seek merely to sell their license 
rathcr than lo exploit the licensed resources. 

To the extent that one is concerned with applicants who inknd to 
cany on exploilation themselves in the mistaken supposition that they 
have the technical and financial capacity to do so, the licensing 
authority would have two alternatives consistent with the use of an 
auction system. The first is, as suggested above, to eliminate bidden 
without thc requisite technical and financial qualifications through the 
m a t i o n  of certain residual discretion in the licensing authority or 
through detailed eligibility criteria. Altmalively. the licensing 
authority may trust to the self-interest of the applicant, who, when he 
dixovers his inability to exploit the resources, will find that he will 
earn more, or lose less, by selling the license to a competent 
producing company than by continuing alone. 

In summary, the auction system in contrast to the British 
discretionary system bas two amactive qualities. It allocates licenses 
to the most efficient applicant, and it eliminates the above- 
mmpetitive return anaching to s c a m  msourcm. Both are imporrant. 
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Notes 

1. How would you modify the British system? Is Mr. Dam 
correct in his observations? Is there any manner to weigh properly the 
financial and nonfiiancial aspects of aparticular applicant? 

2. It appears that in a discretionary bidding system, the more 
discretion that is afforded to the decisionmaker, the more sophisticated 
that decisionmaking body must be with respect to evaluating the bids. 
Thus, it appears that a state oil company may be the appropriate body to at 
least review and compare the bids for a decisionmaker if it cannot make 
the decision itself. 

B. CONCESSIONS AND LICENSES 

There are four basic arrangements to develop petroleum between 
host countries and the multinational oil companies: (I) the concession, (2) 

% the productjon sharing agreement, (3) the parti-greement, and (4) 
the s e r v m m e n t .  Although each of these arrangements can be used 
to accomplish the same purpose, they are conceptually different from each 
other. Each provides for different levels of control eranted to the - 
multinational, for different compensation arrangements, and for different 
levels of state oil company involvement. However. it is imoonant to note 

~- ----- 
that precise categorization of a particular country's arrangements is not 
always possible. 

The early arrangements to develop mineral reserves all adopted the 
form of granting the multinational corporation a concession to the mineral 
reserves. Although it is difficult to find a classic concession in use today, 
many countries, including the United Kingdom and the United States, 
continue to use a concession-based system of granting developmental 
rights that differs significantly from the provisions of the original 
agreements. 

1. CLASSIC CONCESSIONS: THE MIDDLE EAST EXF'ERIENCE 

Historically, early grants of mineral rights were made through the 
use of the classic concession. The characteristics of this agreement were.: 
(I) a grant of rights to mineral development over a vast area of acreage; 
(2) for a relatively long period, (3) providing to the multinational 
corporation extensive control over the schedule and manner in which ihe 
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mineral reserves were developed, and (4) reserving few rights to the 
sovereign, except the right to receive a payment based upon production. 

The archetypal Middle Eastern concession was obtained by 
William D'Arcy from the Shah of Persia in 1901. For a $100,000 
"bonus," another $100,000 in stock in his oil company, and a 16 percent 
royalty, D'Arcy received exclusive oil rights to 500,000 square miles of 
Persia for the next 60 years. Other concessions in the region generally 
followed this format; they were granted for long terms and covered 
immense areas. The 1933 concession which the King of Saudi Arabia 
granted to Standard Oil of California for 50,000 pounds of gold was for a 
66-year term and ultimately covered as much temtoty as the D'Arcy 
grant. Six years later, the Ruler of Abu Dhabi granted a 75-year 
concession covering the entire country to a consortium composed of five 
major oil companies. The Kuwaiti concession was for a similarly long 
75-year term that covered the entire country. See Robert 0. Anderson, 
Fundamentals of the Petroleum Industry 40 (1984); Atef Suleiman, "The 
Oil Experience of the Middle East Emirates and Its Legal Framework," 6 
J. Energy & Nat. Res. L. 1.3 (1988). 

These concessions did not specifically obligate the companies to 
drill on any of the lands granted or to release temtory if exploration and 
drilling were not undertaken. Moreover, the host countries had no right to 
participate in managerial decisions; the sole financial benefit received by 
the countries or their rulers was the right to royalty. Many early 
wnccssions also freed the companies from all tax obligations other than 
those specifically provided for in the agreement. See Raymond P. 
MikcscU. Petmleum Company Operations and Agreements in the 
Developing Countries 20-2 1 (1984). 

The royalty provisions in the Middle Eastern concessions granted 
in the 1930s were generally less favorable to the rulers than those in the 
original grant to D'Arcy. These later concessions typically provided for a 
royalty calculated as a flat rate per ton rather than as a percentage of the 
value of the sale price of production. Thus, both the Ruler of Abu Dhabi 
and the Sultan of Muscat and oman received three rupees per ton of oil 
produced from their respective concessions; the Arabian concession set 
the myalty at 21 gold shillings per ton. See Atef Suleiman, "The Oil 
Experience of the United Arab Emirates and Its Legal Framework." 6 J.  
Energy & Nat. Resources 2 (1988). Three rupees was approximately 
eight cents per barrel. 

The following excerpt represents an early concession signed in 
1937 between a private British company and the country of Oman. The 
selected provisions of the agreement illustrate the characteristics of the 
classic concession. 

AGREEMENT BETWEEN PETROLEUM 
CONCESSIONS, LTD AND 

SULTAN OF MUSCAT AND OMAN' 
(1937) 

ARTICLE 2 

The period of this agreement shall be 75 ( ~ r e ~ i r i a n )  Calendar 
years from the date of signature. 

ARTICLE 3 

The Sultan hereby grants to the company for a period of five 
years from the date of signature of this agreement (hereby referred to 
as "the option period) the exclusive right lo explore, search for, drill 
for, produce and win natural gas, asphalt, ozokerite, crude pettoleurn 
and their products and cognate substances * ' within the leased area. 

ARTICLE 6 
The Company may also at any time during the Option period 

declare in writing its intention to ~e up the concession over the leare 
area 

ARTICLE 9 
The Company shall conduct its operations in a workmanlike 

manner and by appropriate scientific methods and shall take all 
reasonable measures to prevent the ingress of water to any petmleum 
bearing strata and shall duly close any unproductive holes drilled by it  
and subsequently abandoned. The Company shall keep the Sultan 
informcd generally as to the progress and result of its drilling 
operations but such information shall be treated as confidential. 

ARII~E 19 

(a) The Company shall have the right at any time after 
the expiry of three ycars from the date of signature * * * to gjve the 
Sultan notice in writing of its intention to terminate this Agreement 
and this Agreement shall absolutely determine on the date fixed for 
such W n a t i o n  in such notice. 

(b) If such notice be given not later than thiny years 
after the date of such signature the Company shall be entitled * * * to 
remove fne of all faxes and duties all plant building, stored material 
and proputy provided that for a period of Ulree months from the 

Reprinted with p d s i o a  of Gordon H. B m w s ,  Barrows Company. Inc. 
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receipt of such notice the Sultan may purchaswhould he so d e s b  
the same a price equal to the replacement value of that date lcss 
depreciation. * * * 

( 4  If such notice be given later than thirty years after 
the date of such signature all the property aforesaid shall become the 
pmperty of the Sultan free of all cost. 

Failure on the part of the Company to fulfill any of the 
conditions of this Agreement shall not give the Sultan any claim 
against the Company ar be deemed a breach of this Agreement insofar 
as such failure results from force majeure * * * . Force majeure as 
used in this Agreement includes the Act of God, war insurrection, riot, 
civil commotion, tide, storm, tidal wave, flood, lightening, explosion, 
fin, earthquakes and any other happening which the Company could 
not reasonably prevent or control. 

ARTICLE 25 
The Sultan shall not by general or special legislation or by 

administrative measures or by any act whatever annul lhis Agreement 
***. No alterations shall be made in the terms of lhis Agreement * * 

except in the event of the Sultan and the Company jointly a p i n g  
that it is desirable in the interest of both p d e s  to make cerlain 
alterations * * * . 

The primary benefit to the Sultan of Oman and Muscat was a 
royalty on production. What other benefits could a country expect from a 
concession and what rights could it extract from the multinational. In a 
document produced by the government of Saudi Arabia, the government 
listed the following terms that were in its favor in the concession granted 
in 1937 to Standard Oil: 

Employment of Saudi labor. 
* The Company had In submit detailed repotis on its operations. 
* The Saudi Government had a right to appoint a special commission at the 

Company's expense, which had the power to inspect the Company's 
operations and accounts. 

* The Company had to supply the Saudi Government with limikd amounts 
of gasoline gas and asphalt at no cost. 

Government of Saudi Arabia, Development of Resources Document 
(1972). 
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Notes 

1. The Middle Eastern concessions were strikingly similar to 
the oil and gas leases granted in the United States in the fmt  three decades 
of this century. See Ernest E. Smith & John S. Dzienkowski, "A Fifty- 
Year Perspective on World Petroleum Arrangements." 24 Texas Int'l L. J. 
13 (1989). Although US. oil and gas leases rarely, if ever, covered tracts 
as immense as those in the Middle East, this difference was attributable to 
the size of the farms and ranches owned by American lessors, rather than 
to a greater skill in bargaining. Like the Ruler of Abu Dhabi, Texas and 
Oklahoma landowners typically entered into a single oil and gas lease 
covering all property they owned, whether it was a 40-acre farm or an 
85,000-acre ranch. Moreover, many fixed tern leases, some for as long as 
99 years, were still in effect. Other leases, as written, might in theory last 
forever, even though production was never obtained. "No term" leases, as 
they were called, permitted the lessee to maintain the lease in effect 
indefinitely by the payment of an annual rental. If oil production was 
obtained, however, royalty clauses in US. leases generally entitled the 
landowner to a fraction of the oil produced rather than to a fixed amount 
per ton, although the percentages varied considerably from lease to lease. 
In the case of gas, some leases did not base the payment on volume of 
production but merely provided for an annual payment of a set amount per 
gas well. 

By the 1930s. however, a standard American oil and gas lease had 
emerged that differed significantly from its Middle Eastern counterparts 
that were being executed at the same time. Leases covering al l  pmperty 
owned by the lessor were still the rule, but fixed term and no-term leases 
had disappeared. The lease term had assumed its modem form, which 
provided that the lessee's interest would last for a set number of years- 
usually 5 or 10-and so long thereafter as oil or gas might be produced. 
Unless drilling and production occurred by the end of the primary term. 
the lease terminated. The royalty clause for both oil and gas had also 
become standardized at 118 of production for oil and 118 of the sale price 
or market value for gas. Rather curiously, the midwestern farmer who 
leased his land to an oil company was now in a better contractual position 
than the Middle Eastern sheik. Under the typical concession, the oil 
company did not risk losing its concession if it failed to drill. The 
opposite was true under the oil and gas lease. The American lease format. 
although not guaranteeing drilling, at least assured the US.'  landowner 
that his land would not be tied up indef~tely by the payment of a small 
annual rental. If oil was discovered, neither the Middle Eastern 



concession nor the U.S. lease imposed upon the oil compaoy any express 
contractual duty to produce from the well. Under the 6oncession, the well 
could safely be shut in if the company wanted to do so. Under the U.S. 
lease, the lessee risked losing the lease for lack of production at the end of 
the primary term-at least if the shut-in well was the initial discovery 
well. (The only exception was for a gas well, since form leases almost 
invariably ~enuitted them to be shut in pending a search for a pipeline 
connection.) Finally, if production was obtained, the US. lessor was not 
limited to a flat sum per ton, but received either 118 of the production or 
its sale price. 

Of even greater imponme than the lease format, the American 
lessor had the benefit of American courts. The most widely used printed 
oil and gas leases had been drafted for use by oil companies and contained 
relatively few provisions favorable to the lessor. The courts, however, 
had long shown their wiflingness to redress egregious imbalanws in 
contractual rights between the oil companies and their lessors. The 
judicial hostility to the patent unfairness of the no term lease had been the 
ptincipal factor leading to its discontinuance. Its enforceability had been 
brought into question by judicial suggestions that it lacked consideration, 
and its demise had h o m e  assured with the emergence of the implied 
covenants doctrine. It was, indeed, the doctrine that the lessee impliedly 
covenants to perform a a reasonable prudent operator and to undertake 
the various obligations imposed by such a standard that provided the 
American lessor with the greatest Protection. By the turn of the century, 
U.S. courts had come to the view that an oil and gas lessee impliedly 
covenants to explore, develop, and produce from the leased premises for 
the mutual benefit of both itself and the landowner. 

2. One authoritative source offers the following penpective on 
the concession system'. 

me early wnCeSSi0n SYstm [was lhe pduct of the prevailing 
general circumstancesl. ' * It must be reealbd that in those days, 
concessions were granted by Sovereigns with sometimes little 
authority, often under fonjgn Political dominanoc. ~ l s o ,   he 
countries concerned were backward, sometimes nomadic, and in w 

possessed a legal framework liable to govun such U l i n ~  as 
peaoleurn operations. nIerefore, in order lo fill that void, 
concessions were not only tilted in favor of [multinational 
wrp~rations] but also mitten in such a way that they constituted self- 
sufficient eh- for those W of the World whue mistad no 
infrasmcm of my kind. any government wntml or capahilitics 
of my sorr Hence. it is hardly surprising that the word "co-ion 
became associated with "underdevelopment" and -political 
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dominance"; this explains from a psychological standpoint, the 
hostility shown toward this typc of agreement. 

Keith W. Blinn, Claude Duval, Honore Le Leuch. Andre Pertuzio, 
International Petroleum Exploration and Exploitation Agreements: Legal 
Economic and Policy Aspects 60-61 (1986) (citing Ahmed Sadek El- 
Kosheri. "Le regime judique cree par les accords de participation 
petroliere dans le domain petrolier," Recueil des Cours ded L'Academie de 
LaHaye. Vol. N (1975)). 

3. In the Middle East, the European oil companies began 
obtaining concessions almost 25 years before the American companies 
showed an interest in this region of the world. See Middle East Oil 
(Exxon Background Series, ed. 1980). This is attribhtable in part to the 
fact that European nations had a presence in the Middle Eastern countries, 
while the United States relied upon its own production to meet its 
domestic consumption. 

4. One characteristic of the early concessions is the fact that 
when one multinational co~poration obtained a concession. it would often 
spread the risk among several other multinationals. In some cases, 
agreements would be formed among multinationals to protect against 
large swings in price or disruptions in supply. And, in other cases, 
multinationals wwld enter into an arrangement to develop the concession 
jointly. For instance, the original Saudi concession was granted to 
Standard Oil of California in exchange for a payment of 50,000 gold 
pounds with another 50,000 gold pounds due upon the discovery of 
production. After Standard Oil received the concession, it transferred the 
rights under the agreement to the California Arabian Standard Oil 
Company which, in turn, brought in three other oil companies to 
participate in the venture. The name of the company was changed to the 
Arabian~merican Oil Company (ARAMCO) with ownership in the 
following percentages: (1) Standard Oil of Californi*30%; (2) Standard 
O'i of New Jersey30W; (3) Texaco-30%; (4) Mob' i lO%. 

5. The historical development of agreements in solid mineral 
ventures appears to parallel the history of petroleum agreements. Early 
solid mineral agreements were similar to the oil concessions h the Middle 
East. Several nations with onerous concessions in solid mineral 
developments attempted to renegotiate their agreements in line with what 
OPEC had done with the oil concessions. In fact. in the 1970s. Zaire. 
Zambia, P a ,  and Chile nationalized their foreign copper ventures. 
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2. OPEC: FROM CONCESSION TO PARTICIPATION 

Soon after the Middle Eastern concessions were signed and after 
vast reserve.? of oil were discovered, the sovereigns realized that they had 
signed one-sided agreements with the multinationals. At that time, they 
prceived three very different options. First, they could follow Mexico's 
example in 1938 of nationalizing the entire oil industry and placing all of 
the mineral properties in a state oil company. However, they would also 
need to deal with the multinational's response, which in Mexico's case was 
an international boycott of Mexican oil. Although a few countries 
ultimately followed Mexico's lead in using expropriation to regain control 
over their domestic reserves, such actions generally did not take place 
until thirty or more years later. See Guillenno F. Margadant, La 
Expropriacion Petrolera Mexicana en el Marco de la Politica Petrolera 
Latino-Americana En General 14-18 (1988) (discussing the wave of 
nationalizations that took place in Latin America from 1968 to 1976). 

Second, the countries could choose to do nothing and honor their 
contracts. However, this option seemed intolerable in light of the long 
durations of the agreements and the vast acreages covered by the 
arrangements. 

Finally, the sovereigns could turn to renegotiation as a means of 
equalizing the arrangements. Most countries chose this latter approach. 
In much of the Middle East, the original concessions were renegotiated, 
which ultimately resulted in entirely new and significantly different 
arrangements. 

Although several countries managed to renegotiate their 
concessions in the 1950s and the 1960s. the major restructuring of the 
original arrangements occurred in the 1970s. The pre-OPEC 
renegotiations depended largely upon the bargaining power of the 
sovereign and the profitability of the particular concession. From 1950 to 
1960 (when OPEC was formed), some countries, such as Saudi Arabia, 
made significant changes to their agreements. while other countries made 
minor changes. The Saudi example is insttuctive of the types of changes 
that were eventually sought by all sovereigns that had entered into the 
classic concession. In 1950, Saudi Arabia sought to renegotiate its "take" 
from the concession that it had granted to ARAMCO. The existing 
royalty arrangement gave the sovereign only 21 cents per barrel of oil 
pduced  even though the barrel sold for over $2. The Saudi government 
sought and received additional "take" through a sharing of the profits 
made on each barrel produced and sold as well as a royalty on each barrel. 
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The concession was mcdified to include a 50-50 profit sharing plan.2 A 
similar change was made in concessions granted by Iran and Iraq. 

In 1950, Saudi Arabia also sought to impose its own system of 
taxation on ARAMCO's profits. Although ARAMCO and companies in 
other concessions resisted, they eventually agreed to pay the local 
sovereign tax. The tax, initially 20 percent, was later raised to 50 percent 
on ARAMCO's share of the profits from Saudi operations. In 1953, Saudi 
Arabia discovered that ARAMCO was discounting the price obtained for 
sales to the parent corporations. After objections, ARAMCO agreed to 
discontinue the practice. The ARAMCO agreement was also amended to 
allow Saudi Arabia to appoint two members to the board of directors of 
the company. More substantial changes to the agreements. however, 
needed to await the formation of OPEC. 

OPEC was formed in 1960 when five oil producing nations met to 
address the question of falling oil prices. See Note, "OPEC as a Legal 
Entity," 3 Fordham Int'l L.F. 91, 92-93 (1979-1980). Iran. Iraq, Kuwait, 
Saudi Arabia, and Venezuela met in Baghdad to examine the control of 
petroleum by seven oil companie+Exxon (Esso), British Petroleum, 
Shell, Standard Oil of California, Mobil, Gulf, and Texaco. OPEC 
concluded that these seven multinationals were able to exercise 
tremendous control over production and prices of petroleum. The 
influence of OPEC on the sovereign's ability to renegotiate the old 
concessions cannot be overstated. The countries shared invaluable 
information about the types of arrangements that were being offered in the 
1960s by the major oil companies as well as information about company 
abuses of the concession system. Further. OPEC as a cartel with the 
theoretical ability to act in unison posed a significant threat to a major 
center of profit for the oil companies. This equalization of the bargaining 
power made the renegotiation process a serious vehicle for a major 
restructuring of the traditional concession system. 

OPEC's major objective was to provide a collective approach to 
improving the revenues from their mineral reserves. OPEC k t  turned its 
attention to the low crude oil prices that had begun in the late 1950s and 
continued throughout the 1960s. During the first half of the twentieth 
century, the major oil companies bad begun a policy of issuing a posted 
price for crude oil-a "published price at which producers were prepared 
to sell to all comers in tanker-cargo lots." Note. "From Concession to 
Participation: Restructuring the Middle East Oil Industry," 48 N.Y.U. L. 
Rev. 774,778 n. 13 (1973). These posted prices were used to compute 

2 la 1951, S d i  Arabia insisted that the profits h d  to be calculated befon the payment 
of US. rare% 
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taxes owed to the governments. When the major oil companies reduced 
their posted prices in response to worldwide competition, OPEC objected. 
OPEC was victorious, receiving a price floor on which their royalties and 
profit sharing would be calculated regardless of world market price. 
OPEC also studied and proposed changes in the accounting methods for 
myalty to increase their' revenue. 

This pressure upon the major oil companies also provided 
individual countries with increased bargaining power: 

While OPEC was assisting in the collective negotiation of 
improvements in the financial terms of the major concessions, 
individual countries were negotiating various piecemeal changes in 
the structure of the arrangements. These modifications included: a 
few instances of relinquishment of undeveloped territory; some cases 
of country acceptance of a minimum output schedule; the agreement 
of some concessionaires to sell, or offer as royalty payments, limited 
amounts of crude to emerging state-owned oil companies for refining 
and marketing abroad, usually in barter deals, restricted to 
noncompetitive markets; increased, though far from controlling, 
representation of host governments on concessionaire boards, and 
some commitments to employ more nationals at technical and 
managerial levels, as well as to contribute to economic and social 
development around offtake sites. 

Id. at 780-81. Specific examples of such changes include: (1) an 
agreement by Saudi Arabia and ARAMCO in 1963 to extend its 50-50 
profit sharing arrangement to the Trans-Arabian pipeline that had been 
built across Saudi Arabia, Jordan, Syria, and Lebanon; and (2) the 
duction of marketing expenses charged to ARAMCO, which resulted in 
greater profits for the company and, thus, the Saudi government. 

The major contribution of OPEC, however, was its efforts to 
modify fundamentally the basic concession agreements that continued to 
govern the arrangement between the country and the multinationals. The 
initial step to the major restructuring began in 1971 with a meeting at 
Tehran between the leaders of the Gulf states and twenty-three 
-multinational corporations. These negotiations resulted in the following 
agreement: 

The Agreement guaranteed continued shipment of oil and 
stability in financial arrangements for the five years 1971-1975. 

* It gave the Gulf countries concerned an additional yearly income 
of over US 1.UX) million for the year 1971. rising to nearly 
$3,000 million in 1975. 
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* The companies were given guarantees against any change in 
major financial terms for a period of 5 yean, as well as 
guarantees against any further OPEC demands during the term of 
the Agreement 

* The tax rate on the oil exports of the Gulf states was set at 55% in 
addition to a regular increment of 35 cents per barrel on the 
posted prices at Gulf terminals. This increment included 2 cents 
in settlement of price differentials. 

* As of the Agreement's going into effect, the posted price of Gulf 
crude was to be determined according to a new gravity 
differential system, and companies had to effect as of June 1 ,  
1971 and on the first day of each subsequent year for the period 
1973.1975, a new increase of 2.590 in postings to Compensate for 
world-wide inflation. 

* The producing countries agreed not to ask for further price 
increments or for any additional financial obligation during the 
five years. 

Government of Saudi Arabia, Development of Resources Document 
(1972). 

The idea of participation had been raised by the sovereigns and by 
OPEC at several times in the past, but the multinationals had firmly 
resisted any local ownership in their concessions. Saudi Arabia had raised 
the idea of a partnership when it sought relinquishment of territories in 
1963, and several OPEC countries had sought adoption of this idea as a 
demand. Soon after the Tehran agreement, the countries, primarily 
through the initiative of Saudi Arabia, again sought to renegotiate the 
concession arrangements. In 1972, the multinationals agreed in principle 
to the concept of participation, and by the end of that year an agreement 
was signed transforming several concession agreements into participation 
arrangements. The Saudi-ARAMCO agreement gave the government a 25 
percent stock interest in ARAMCO; from 1978 this interest would 
increase by 5 percent each year (with a final increase of 6 percent) 
bringing the sovereign ownership to 51 percent. 

Several reasons may explain the willingness of the oil wmpanies 
to renegotiate the original Middle Eastern concessions. F i t ,  many 
companies may have feared that other countries would nationalize private 
assets with little hope of compensation. To the extent that one viewed this 
as a choice between contractual modification or complete loss of the 
concession, the prospect of renegotiation became more palatable. Second, 
these concessions were immensely profitable, and the oil companies 
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viewed any arrangement whereby they could continue to reap the rewards 
of the vast Middle Eastern oil reserves as acceptable. Thud, the oil 
companies with the Middle Eastern concessions were vertically integrated; 
in other words, they had sister and subsidiq organizations involved in all 
facets of the transporting, refining, and retailing areas of the petroleum 
industry. With this type of organization, access to the vast reserves for the 
foreseeable future is perhaps more valuable than the ability to reap 
significant profits from production of the reserves. Finally, in many 
instances, the multinationals had developed a significant presence in the 
foreign country; there was considerable empathy with the sovereign's 
claims that the early concessions were unreasonable. 

Notes 

1.  Current arrangements for mining solid minerals often pose 
the same problems for the host country as the early petroleum 
concessions. The only available suppliers of equipment, material, and 
services are affiliates of the mining company, and the only market for the 
product is also with an affiliate. The following provisions have been used 
to protect the host country from the abuses that can arise from the latter 
situation. Consider whether they are sufficient to protect the host country. 

In any event sales commitments with Affiliates shall be made only at 
prices based on or equivalent to arm's length sales and in accordance 
with such terms and conditions at which such agreements would be 
made if the parties had not been affiliated, with due allowance for 
normal selling discounts or commissions. Such discounts or 
commissions allowed the Affiliates must be no grcater than the 
prevailing rate so that such discounts or commissions will not reduce 
the net pmceeds of sales to the Company below those which it would 
have received if the parties had not been affiliated. No selling 
discounts or commissions shall be allowed an Affiliate in respect of 
sale for consumption by it. The Company shall submit to the 
Government evidence of the comctness of the figures used in 
computing the above prices, discounts and commissions, and a copy 
of the sales contract. 

"Affiliated Company" or "Affiliate" means any person that directly or 
indirectly through one or more intermediaries, controls or is 
controlled by or is under common control with, the person specified. 
"Control" (including the terms "controlled by" and "under common 
control with" and "controls") means the possession, directly or 
indkctlv. of the abilitv to influence management decisions. Without . . - 
l i t i n g  the generality of the above, such influence is presumed to 
exist if one oerson holds. directly or indirectly, 25% or more of the 
outstandimg voting shares of another person. 
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2. The OPEC nations frequently used the doctrine of changed 
circumstances to argue that the old concessions were no longer operable. 
Under this doctrine, one must look to the new agreements now being 
offered as well as surrounding circumstances to determine whether the old 
terms are workable. One can obtain a better appreciation of this view 
from the perspective of a Saudi Arabian report on the renegotiation of the 
ARAMCO concession: 

The Arab petroleum industry is located in developing wunuies 
compelled by their socioeconomic and political circumstances to  
struggle very hard to achieve development in its most perfect form in 
the shortest possible time. Furthermore, the economic prosperity and 
scientific advancement of the petroleum industry in general are 
progressing daily. Since petroleum concessions are long-term 
contracts, successive change in circumstances, partly attributable t o  
the special circumstances of the host country and party to economic 
and scientific developments in the oil industry, are inevitable in 
implementing the contract. 

This being the case, the interests of the parties to the petroleum 
contract could very well conflict, and it h o m e s  necessary for them 
to resort to amicable negotiations in an effort to insure the 
continuation of their mutual well being and good will in fulfilling 
their obligations. The principle of change of circumstances, like any 
other legal principle, may be abused, but the idea itself is a good idea, 
and ought not to be discredited. 

k e  is no doubt that in countries which follow Roman 
leeislation the adoption of the theory of contingency is based on their 
b;;ief that changing circumstances could affect the binding power of 
the contract wthoul prejudice to the spirit of the contracl's binding 
power in its essence. 

In Islamic law, however, self sufficiency in the necessities of life 
is a duty imposed as an Islamic principle to make sure that the  
Moslem wmmunity is free to attain all that it needs for iwl f ,  without 
having to stretch its hand out for alms from other nations. 

As a matter of fact, the theory of change of circumslances is not 
confined to the law of individual states. It actually received 
international acceptance when it was incorporated in the wording o r  
article 19 of Ule League offiations Charter, which gave the League 
the right to reconsider international treaties and positions, whenever 
they bewmeinapplicable, or when their continuation would constitute 
a threat to world peace. Hence, we see that the idea of changing 
circumstances is accepted almost unanimously as a principle in the  
context of various legal systems. 

Government of Saudi Arabia, Development of Resources Document 
(1972). 
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3. OPEC is structured as a governing body with full members 
and associate members and a conference, a board of governors, and a 
secretariate to fulfill the goals of the institution. See Lawrence Stoehr, 
Note, "OPEC as a Legal Entity," 3 Fordham Int'l L. F. 91 (1979-1980). 

4. In 1978, a labor union filed a complaint against OPEC and 
its member nations on the grounds that it violated the antitrust laws. See 
International Ass'n of Machinists & Aerospace Workers v. OPEC, 649 
F.2d 1354 (9th Cir. 1981). The claim was brought on behalf of all 
:onsurners of oil and sought injunctive relief and damages against OPEC 
for its price-setting policies. The appellate court affmed a dismissal of 
the case as barred by the act of state doctrine. The court stated that "[tlhe 
courts should not enter at the will of litigants into a delicate m a  of 
foreign policy which the executive and legislative branches have chosen to 
approach with restraint. The issue of whether the FSIA [Foreign 
Sovereign Immunities Act] allows jurisdiction in this case need not be 
decided, since a judicial remedy is inappropriate regardless of whether 
jurisdiction exists." Id. at 1361-62. 

5.  Several commentators have written scholarly defenses of 
OPEC's policies as necessary to counteract the power of the multinationals 
and as an assertion of sovereign independence by countries with 
significant oil reserves. See Jehanqir Amuzegar, "OPEC in the Context of 
a Global Power Equation," 4 Denver J. Int'l L & Pol'y 221 (1974); 
brahim F. Shihata, "Arab Oil Policies and the New International 
Economic Order," 16 Va. J. Int'l L. 261 (1976). However, some 
mnomists point to OPEC as the perfect example of how cartels cannot 
sffectively join to agree on price fixing for any significant period. 

6. In 1974, in response to the oil embargo imposed by OPEC 
nations against several western nations, the Organization for Economic 
Cooperation and Development formed the Intemational Energy Agency 
,@A). Its sixteen founding members included: Austria, Belgium, Canada, 
Denmark, Germany, Ireland, Italy, Japan, Luxembourg. the Netherlands, 
Spain, Sweden, Switzerland. Turkey, the United Kingdom, and the United 
States. See Alfred C. Aman, Jr., Energy and Natural Resources Law: The 
Regulatory Dialogue 10-3 n.b (1983). The IEA established an 
International Energy Piogram with four major components: "(1) an 
mergency oil allocation program; (2) an international oil\market industry 
Information exchange and consultation program; (3) a long-term energy 
-moperation program; and (4) a program to promote cooperation between 
ihe IEA, OPEC, and other non-IEA, oil consuming countries (primarily 
Third World nations)." Id. at 10-10. See also Donald E. Claudy, "The 
Intemational Energy Agency," 14 Nat. Res. Law. 457 (1982). Can an 
agency such as the IEA give consuming nations-leveraee aeainst OPEC? 
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Should an agency seek to undermine OPEC and dismantle it or should it 
focus on reducing the consuming nations' reliance on OPEC oil? 

3. MODERN CONCESSIONS AND LICENSES 

Today, although some countries, both in the Middle East and 
elsewhere, still use the concession format, the provisions are much 
different from those of the original agreements. This subsection fust 
examines the modem concession as an administrative contract and then 
examines representative clauses in the modem concession and the 
provisions of the concession used in the United Kingdom. 

(a) Modem Concessions as Adminishh've Contracts 

A study of modem concessions requires an understanding of the 
French concept of an adminisuative contract. The following excerpt and 
notes address the issues that are raised when this concept is introduced in a 
business arrangement. 

HENRY CAPAN, THE LAW OF OIL CONCESSIONS IN THE 
MIDDLE EAST AND NORTH AFRICA 

1-2.73-76.3-1 (1967)' 

The number of State contracts with private parties has increased 
considerably in recent times. This increase is due to several reasons, 
among which are the large number of countries which have emerged to 
independence, the growth of international trade and communications and 
the expansion in the commercial and industrial activities of States. The 
monopoly by the State in socialist countries of internal and foreign trade 
and the assumption by the State in many nonsocialist countries of various 
industrial and economic activities have multiplied the State's commercial 
dealings. The State today, more than at any time in the past, not only runs 
its political and administrative machine but also acts as merchant, banker, 
carrier by air, land or sea, oil producer, steel manufacturer, insurer and 
engages in all kinds and forms of economic, commercial and industrial 
activities. Such activities involve the state in a wide variety of contracts 
and transactions with its nationals or with alien individuals or 
corporations. 
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In this study we are principally concerned with one type only of 
State contracts, namely, oil concessions. By reason of the State's 
ownership of mineral resources * * * , oil concessions in these regions 
~ m t i t u t e  State contracts. However, before attempting to discuss 
specifically the law governing oil concessions, it will be useful first to 
,view the legal background of State contracts generally * * * . State 
contracts are subject to special considerations which distinguish them 
from other contracts. * * * 

In essence, the contractual nexus in State contracts is almost the 
m e  as, if not identical to, that in other contracts. It is because of the 

in the intrinsic contractual elements of these two classes of 
contracts that a controversy at one time arose among French jurists as to 
whether any difference in fact existed between a civil contract and an 
"administrative contract." It is now recognized, however, in countries 
which apply the droit administratif that the contractual link is somewhat 
looser in administrative contracts than in other contracts by reason of the 
power which is resewed in the contract in favour of the State to alter 
unilaterally what are described as the "regulatory conditions" of the 
administrative contract. 

* * * 
The droit administratif was not the creation of statute but of the 

French courts. Why did the French courts find it necessary to deviate 
from the rules of the civil law and develop special rules with regard to 
&&istrative contracts? Much of the answer will be found in an 
example. It was found early in the century that the ordinary rules of 
contract were not always suitable for certain public contracts, in particular 
those which concerned concessions of public services or utilities. * * * 
The principle was, therefore, developed that the administration can, in the 
public interest and in order to modernize a public service, "aggravate" the 
contractual obligations of the concessionaire, subject to his 
indemnification for damage caused to him. 

* * t  

* * * One of the concepts which are peculiar to the droit 
orlminisIr0hf~nder French law is that the contractual relationship under a 
mnfraf odministratif is subject to the regulatory power of the State or the 
public authority concerned. Such regulatory power implies the 
recognition in favour of the administration of a latitude to include in the 
contract stipulations which reserve for it certain special powers to modify 
the n a W  of the work or the manner of performance of the public service 
or even to terminate unilaterally the contract in case of breach without 
recourse to any judicial process. Such contractual stipulations are 
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recognized to be "in derogation of the common law" of contracts and 
could be held to be void or illegal in a contract made between private 
parties. If an oil concession were to be considered as being subject to 
administrative law, this could entail the application to it of legal principles 
which are peculiar to administrative contracts. 

It is not enough, however, for an oil concession to attract the 
application of administrative law that the country granting the concession 
should possess a system of droit administrat$ it is also necessary that the 
oil concession agreement should possess the characteristics of the 
contract administratif which is subject to administrative law. State 
contracts may be either administrative contracts subject to administrative 
law or they may be contracts of private law subject to civil law. * * * 

The differences which exist between State contracts and other 
contracts concern principally one or more of the following aspects: 

(1) The conditions required for the formation of the contract. 
The restrictions on the freedom of contract are not the same in the 

case of State contracts as in private contracts. The making of certain State 
contracts may be prohibited while others cannot come into existence 
without prior legislative or administrative approval. Again, some State 
contracts can be concluded only subject to the observance of a prescribed 
procedure. * * * 

(2) The subject matter of the contract. 
In some cases, the subject matter of a State contract possesses a 

public character and relates either to public property or to the performance 
of a public service. 

(3) The law which governs the contract. 
Some State contracts are governed by the same legal rules and 

principles as private contracts. Other State contracts are subject to 
differeat legal rules and p ~ c i p l e s .  * * * 

(4) The application of special legal concepts. 
Certain classes of State contracts entail the application of  legal 

concepts which are unknown or inapplicable in the civil law. Thus, the 
concept of the "regulatory power" of the State, the principle of the 
"fmancial equation" of the contract and the doctrine of imprevision or 
unforeseeable circumstances are peculiar to administrative contracts. * * * 
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(5) The grant to the party contracting with the State of special 
powers and privileges * * * such as the right to invoke the benefit of 
public expropriation, or of a privilege, such as a tax exemption or tax 
reduction. 

(6) The sovereignty and public personality of the State as a 
contracting party. 

* * *  

Notes 

1. In 1992, one proposed draft of the new Russian Oil and Gas 
~ a w  contained the following provision: 

Oil and gas subseata shall be allotted for use by legal or physical 
persons on special permissions (licenses). The license shall be the 
basic legal instrument regulating the relations between the State and 
the User of oil and gas substrata. It shall certify the User's right to 
undertake one or more forms of use of the oil and gas substrata 
provided that the User fulfills certain obligations. * * In some 
exceptional circumstances the [licensing authority] has the right to 
revise the terns of a license on the order of the government. * * * In 
such a case the user is compensated for the damage caused by the 
revision of the license terms. 

How would you classify concessions under this law if enacted? What 
would have been the effect? What would the Russian Federation gain 
from this provision? 

2. Given the factors that determine the existence of a state 
contract. what is the legal nature of a modem concession? Mr. Cattan ----- . 
analyzes the question in part as follows: 

An oil concession possesses certain common features with the 
wncession of a public service. Both types of wnccssions are granted 
by the Stacb-chis being the case with respect to oil wnccssions in the 
Middle East and North Africa where mineral nsowce8 wme under 
State ownership. Both types of concessions are endowed with certain 
amibutes and privileges, such as tax exemptions, and often entail the 
pant to the concessionaire of exceptional powers usually associated 
with the exercise of public authority, such as the expropriation of land 
or the use of State domain. As a mult  there exist8 a deceptive 
similarity between them. It is not surprising, t h m f m ,  that some 
confusion sometimes arises with respect to their legal affiliation. 
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Notwithstanding certain common traiU, the public service 
concession and the oil concession differ fundamentally in their 
purpose, nature and legal effects. The basic differences between them 
can be summarized as follows: 

(1) * In the case of a public concession, the concessionaire 
assumes the duty to perforn on behalf of the State or of a public 
authority a service for the public. Such service may, for example, be 

the supply of gas, water, electricity or transportation. The 
wncessionaire is granted the right to charge rates or fees, usually at a 
prescribed tariff, to users of the service. In the case of an oil 
concession, the concessionaire does not undertake the performance or 
management of a public service for which he collects revenue from 
the public; instead he conducts a commercial enterprise under an 
agreement with the Stale or a national oil company whereby he 
acquires the right to produce, export and sell a mineral resource in 
return for a financial consideration which he pays to the State or  the 
national company. 

Tbe public service concession was distinguished from the oil 
concession in the arbimtion between Aramco and the Government of 
Saudi Arabia as follows: 

"Aramw's Concession could not be viewed as a public 
service concession, because it does not involve any users, nor 
any dues to be paid by the public, which does not have 
recourse to the wncessiona~re's service. To turn a 
concession into a public service, it is not enough that the 
exploitation of some national resource is of extreme 
importance to the economy of the conceding State, or even 
that the S W s  financial stability is dependent on such 
e x p l o i ~ o n .  The Company has no duty to manage a 
continuous and permanent service to the benefit of third 
parlics (usas). IS prosperity and its solvency depend on 
economic and political circumstances. This situation 
explains why no cahier des charges, containing the law of 
the service, has been annexed to the Concession contract. 
The status governing the Company does not involve. 
therefore, any 'act-condition' in the sense of French law; the 
State cannot intervene in order to modify the clauses of the 
wnccssion." 

* * *  
"In conclusion, it may be said that a mining wncwsion in 

French law is an act sui generis, which cannot be completely 
assigned to any other category. It is an act which partakes of 
the n a e  of a unilateral act in that it depends on the 
authorization of the State and of that of a conaact in that i t  
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requires an agreement of the respective wills of the State and 
of the wncessionaire." 

H e w  Cattan, The Law of Oil Concessions in the Middle East and North 
Africa 76-78 (1967). 

Are there other arguments against classifying the concession as an 
administrative contract? 

3. A common law contract requires a "meeting of the minds" to 
be valid. Should the legal nature of a concession be affected by whether 
its terms were fixed by legislation or regulation? Does the absence of full 
negotiation deprive it of being a valid private contract? Or would 
&lateral drafting make it a contract of adhesion? Can that concept be 

against the slate or the private contracting party? 
A llnlike contracts for the sale of oil, which typically last no ,. ~ 

longer than a few months, concessions and production sharing agreements 
are intended to cover operations that may continue 20 years or more. For 
that reason, they give rise to special legal problems. 

There exists one other circumstance which appears to have some 
influence on the legal rules applicable to State wntracts. This is the 
duration of the agreement. On the basis of their duration, one can 
distinguish between long term contracts and wntracts of short 
duration or of immediate performance, such as those which involve a 
cash-and-carry type of transaction. State loans and oil concessions are 
usually made for long terms. These contracts are exposed to the 
vicissitudes of time and become subject to considerations which are 
inexistent in contracu of short duration or immediate performance. 
For instance, a State's purchase of gmds and its grant of a mineral 
wncession for a period of fifty years are both State contracfs, yet the 
legal problems to which they can give rise during their perfom~vlce 
an quite different in eaeh case. The contrast between them is 
obvious: the former concerns a passing Vansaction while the latter 
creates and regulates a durable contractual relationship. State loans 
have oflen given rise to problems resulting from currency devaluation. 
Public service concessions have given rise to problems resulting from 
the disturbance of their economic quilibriurn Oil concessions have 
given rise to problems relating to the adjusuncnt of their financial and 
other conditions to new circumstances. Experience shows that long 
term State wntracts differ from o tha  State convacts which do not 
involve any appreciable time in pcrfonnance, but the Legal 
implications which flow from such difference an probably still in 
med of definition and clarification. h f .  knnings has remarked that 
there exisu a strong body of authority in favour of the view that 
certain c l a s s  of State contracu, such as long term economic 
development agreements, differ by their very nature from other State 
wntraas and are therefore subject in some respects to different rules; 
and that a contract can be inverlcd as it were with a specifically 
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international character and so be placed upon a different footing from 
other State contracts. 

Id. at 10. 
5. There can be advantages to the concessionaire under 

administrative law. The doctrine of impr6vision imposes an obligation on 
the state to indemnify the concessionaire of a public service for onerous 
burdens resulting from unforeseen circumstances. If both parties can 
insist on adjustments on this ground. should the investor be satisfied with 
having a state, rather than a private, contract? 

6. Some commentators suggest that the concession is sui 
generis. Others more specifically assert it to be in an intermediate 
position between public service commissions and private contracts. Does 
this clarify the matter? 

(b) Representative Clauses in Modern Concessions 

The characteristics of a concession that were most criticized by the 
sovereigns were the (1) vast areas of acreage committed for long periods 
to one company; (2) little or no control by the sovereign over the 
multinational corporation's operations, and (3) financial drawbacks of 
participating on a royalty basis. Modem concessions contain clauses that 
minimize or eliminate many of these objections. 

The modem concession, exemplified by the concession agreement 
developed by Abu Dhabi, grants "the exclusive rights to explore, search, 
and drill for, produce, store, transport, and sell petroleum" within the 
designated concession acreage for a specified number of years. See Keith 
W. Blinn, Claude Duval, Honore Le Leuch & Andre Pertuzio, 
International Petroleum Exploration and Exploitation Agreements: Legal, 
Economic, and Policy Aspects 63-64 (1986). This period is generally far 
shorter than the period of the early concessions. For example, Article 3 of 
the Ahu Dhabi Concession provides for a 35-year term. However, in 
some instances where countries have wished to encourage development of 
areas requiring expensive technology or of areas presenting difficult 
engineering, meteorological, or geographical problems, terms approaching 
50 years have been granted. Licenses granted by the United Kingdom in 
1988 for the "deep-water areas" north and west of Scotland provided for 
an 8 year initial term followed by a 16 year second term and an overall 
term of 48 years. See Terence C. Daintitb & Geoffrey D.M. Willoughby, 
United Kingdom Oil and Gas Law 5-345 (2d ed. 1992). 

The modem concession also contains relinquishment clauses and 
express obligations to enter into a work program. The effect of a 
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produced and saved in the Concession Area each year, excluding 
Crude Oil used by the Company * * * . If the production of Crude 
during a calendar year shall reach an average rate of [100,000 barrels 
per day, the company shall pay 16%; 200,000 barrels per day - 20961 

Other provisions address additional compensation, such as the requirement 
that the multinational pay the government a bonus, annual rentals, or 
additional forms of compensation. The Abu Dhabi bonus and annual 
rental clauses read as follows: 

ARTICLE 10. BONUS PAYMENTS. 
The Company agrees to pay the Government the following 

amounts at the time in the manner slated: 
(a) US. 4.0 million * * * within thirty (30) days after the . . 

Effective Date. 
(b) U.S. 5.0 million * * ' within thirty (30) days after the . . 

discovery of Crude Oil in commercial quantities; 
(c) U S .  4.0 million * * * after regular exports of Crude Oil have 

reached and maintained an average rate of 50,000 barrels per day for 
thirty (30) consecutive days; 

(d) US.  6.0 million * * * after regular exports of Crude Oil have 
reached and maintained an average rate of 100,000 barrels per day for 
t h i y  (30) consecutive days; 

le) U.S. 6.0 million * * * after regular exports of Crude Oil have 
% ~ ,  

reached and maintained an average rate of 200.000 barrels per day for 
thiny (30) consecutive days; 

AR'IlCLE 11. ANNUAL RENTALS 
The Company agrees to pay to the Government the following 

amounts of annual rentals at a time in lhe manner stated: 
(a) US. 100.000 * * * within thirty (30) days after the effective . . 

date. 
(b) US. 100.000 * * * within lhiny (30) days after each 

anniversary of the effective date. 
(c) US. 100.000 * * * within thirty (30) days after the discovery 

of Crude Oil in Commercial quantities and each anniversary thermf 
up to and including the anniversary pmeding the export 
commencement date. 

Other clauses in the modem concession clarify issues that were not 
addressed in the earlier oil concessions. These issues became a point of 
contention in the renegotiations in the Middle East. The Abu Dhabi 
concession includes the following clauses: 

ARTICLE 17. TAXATION. 
The Company shall, with respect to its net income from 

operations under lhis Agreement, pay basic income tax at 55%. Ilf 
production reaches an average of lM),WO bamls per day, the tax gocs 

Sec. B Concessions and Licenses 321 

up to 65% and upon reaching 200,000 barrels per day, the tax goes up 
to 85%). 

m n c L E  I .  DERMTIONS. 
(D) "Posted Price" means the f.0.b. price published from time to 

time for each grade, gravity, and quality of Crude oil offered for sale 
to buyers generally for export at the relevant point of export ruling on 
any day which price shall be a price of comparable grade, gravity, 
quality in the Arabian Gulf and having regard to geographic location. 
* * *  

Notes 

1. In the Abu Dhabi concession, the govemment reserves the 
right to search for any other substances within the concession area. 

2. One commentator has noted that concession agreements pose 
three questions: (1) How much control is given to the foreign company? 
(2) How is the share of revenue defined? and (3) Except for development 
of petroleum reserves, how should the foreign company become involved 
in the country? See Detlev Vagts, International Business Problems 
(1988). What are the advantages to the modern concession agreement? 
Why did many of the Middle Eastern countries enter into concession 
agreements in the first 50 years of this century? What caused the shift to 
other forms of agreements? 

(c) Unifed Kingdom Licensing Systems 

The provisions of U.K. licenses are based upon model clauses that 
have been set out in govemment regulations. These clauses vary, 
depending upon the type of license sought. The government grants both 
exploratory and production licenses and has separate licenses for onshore 
and offshore areas. An exploration license, for example, contains the 
following provisions: 

2. In considera(ion of the payments hereinafter provided and the 
performance and observance by the Licensee of all the terms and 
conditions hereof, Ule Minister, in exercise of the powers conferred 
upon him by the Act of 1934 and the Act of 1964, hereby granfs to the 
Licensee LICENCE AND LIBERTY in common with all other 
p o n s  to whom the like right may have been granlcd or may 
hereafter be granted during the continuance of this licence and 

Many of the clauses set out in this subsection can be found in Terence DainliUl & 
Gmffny Willoughby, United Kingdom Oil and Gas Law, Part 5 (2d ed. 1992). 
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6.1 For the acquisition of a X% undivided interest * * the 
Indonesian Participant shall reimburse C O N T R A ~ R  an amount 
equal to XI of h e  sum of operating costs which CONTRAWR has 
incurred up to the dale of the notification * * * . 

6.2 At the option of the Indonesian Participant the said amount 
shall be reimbursed: (i) either by a transfer of the said amounts within 
three months * * * or (ii) by the way of payment out of production of 
50% of the Indonesian Panicipant's production entitlements under this 
contract * * equal in total to 150% of the said amount * * * . 

6.3 [The method of reimbursement shall be slated at the time of 
acceptance of the offer.] 

Notes 

1. What are the consequences to the corporation when a 
sovereign exercises the right of participalion? 

2. Under each of the option mangements that appear above, 
when might a sovereign decide not to exercise the option to convert the 
arrangement into a participation agreement? 

E. COMMON CLAUSES POUND IN INTERNATIONAL 
PETROLEUM AGREEMENTS 

The prior sections have sought to differentiate among the thrce 
basic types of international petroleum agreements: the concession, the 
production sharing arrangement, and the participation agreement. As 
stated before, although one can attempt to offer conceptual and theoretical 
differences among the threc, in reality it may be difficult to classify 
petroleum agreements precisely into one category. This difficulty may 
result from a harmonization of the agreements whereby the parties are 
borrowing the best of each type of agreement to fit a particular situation. 
It may also result from the fact that these alternative agreements evolved 
over time. and not in a vacuum at the samc time. 

The actual content and organization of particular agreements 
differs significantly. Some agreements are organized around the concepts 
of responsibilities of each of the parties. Other agreements simply scatter 
topics within different articles. Desp~te the variation in organization, all 
modem petroleum agreements contain common clauses. This section wiU 
offer some examples of these clauses under the subdivision of clauses 
benefiting the host country and clauses benefiting the multinational 
corporation. 
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1, CLAUSES BENEFITING THE HOST COUNTRY 

Even in the early concessions, a prime consideration in  entcring 
into the arrangement was the investment of capital in the local economy. 
This investment sewed the dual function of providing jobs in the short 
term and training local citizens to operate the venture in the long term. 
The Abu Dhabi agreement contained the following local labor provision: 

ARTICLE 20. C O m C T O R S .  
) In selecting of contractors, the Company shall wherever 

possible select contractors who are subjects of the Government 
provided that the Company is reasonably satisfied with their ability t o  
perfano the work enmsted to lhem and provided that their terms and 
conditions are competitive with those of other conmcts for such 
work. 

The burden of the local labor provision depends upon the cost of  training 
and employing local labor. Many multinationals may indecd prefer local 
labor because of the lower salary costs and the absence of unions o r  strong 
labor laws. 

A second dimens~on of local investment involves the requirement 
that the multinational purchase materials from local suppliers. The early 
agreements included a provision that the multinational prefer local 
suppliers if the quality was equal to foreign suppliers. An example of 
such a clause is contained in the Abu Dhabi agreement. 

ARTICLE 24. EMPLOYMENT OF PERSONS. 
Subject lo the applicable laws and regulations in Abu Dhabi. the 

Government and the Company agree that in the selection of 
nationalities the efficiency of operations must be given consideration. 
In selecting its employees in Abu Dhabi, the Company a g e s  that it 
shall, as far as consistent with the efficient management of the 
Company and its undcnakings, give first priority to citizens of the 
United Arab Emirats, second priority lo Arab subjects, and thud 
priority to nationalities which the Government has advised the 
Company an acceptable. 

More assertive host countries may require that a certain percentage of 
purchases must be from local manufacturers. There may be a constant 
percentage or an increasing percentage. To the extent that the local supply 
issue involves equivalent goods, price becomes the predomibant issue for 
the multinational. However, in some instances, pnce may be a secondary 
factor-quality may be the more predominant issue. In the China case 
study in Chapter 7, we have included a provision requiring the 
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multinational to favor materials from local suppliers. Compliance proved 
difficult for certain materials that required a high degree of technical 
sophistication. For example, Chinese suppliers could produce pipe for 
domestic production, but their product was less suitable for the rigors of 
the offshore drilling projects than other available pipe. 

Host countries also commonly require that a multinational invest a 
certain portion of its profits in a related industry in the host country. An 
example of such a provision is the following clause in the Ahu Dhabi 
concession agreement. 

ARTICLE 45. INVESTMENT. 
(A) When the production of Crude Oil from the Concession Area 

shall have reached and maintained an average daily rate of one 
hundred thousand barrels per day for ninety consecutive days, the 
company s M I  make or cause to be made studies as to the feasibility 
of carrying on one or more of the following hydrocarbon activities: 

( I )  Pmduction and export of Methanol. 
(2) Recovery and Export of Liquid Petroleum Gas. 
(3) Nitrogen fertilizer. 
(4) Cmde Oil Desulpherization. 
(5) Export of Liquefied Natural Gas. 

@) I h e  Company undertakes to invest at least ten percent of its 
profits in one or more of the above mentioned projects whose 
ecmomie viability has been established. 

In some instances, such an investment provides another profit-making 
opportunity and, in other cases, it is part of the cost of entering into the 
petroleum agreement. 

Notes 

1. In the modem concession section earlier in this chapter, we 
mentioned the use of the relinquishment clause in reducing the acreage 
committed to a multinational in a modem concession. In both production 
sharing mangements and in participation agreements. host countries use 
the relinquishment clause to recover acreage that can be the subject of a 
new mangement. The clause also provides an incentive to the 
multinational to develop the reserves early so that it can make a more 
informed decision on the acreage that will be retained and the acreage that 
will be released. 

2. Early concessions sought to hold the multinational to a 
certain standard of conduct by tying the contract performance. to "good 
oil field practices" or "industry standards." At fmt, such clauses were 
designed to allow a host country to complain when a multinational was 
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not fulfilling the expectation of the agreement. These clauses were 
asserted when a multinational was performing its role in a substandard 
manner or when the company's negligence led to an accident injuring 
persons or property. These clauses were also used to create a minimum 
environmental standard for cleanups and closing down the facilities. 
Examples of such clauses are included in Chapter 9. 

2. CLAUSE3 BENEFITING THE MULTINATIONAL 

Apart from the clauses that set forth the obligations of the 
multinational under the agreement, there are two types of provisions that 
are important to the multinational: clauses that will allow the 
multinational to realize its profit and clauses that protect its investment. 
In international petroleum arrangements, the nature of the commodity 
simplifies the multinational's realization of the profit. In the majority of 
early concession agreements, the multinational sought payment through 
the export of petroleum into the world market. The world valuation of oil 
and the ability to sell a cargo of oil in many different markets for a hard 
currency significantly simplified the manner in which multinationals 
realized their profits. Even in cases in which the primary purpose of the 
arrangement was to produce oil for domestic consumption, the host 
country could pay the multinational in oil. Whenever oil was used for 
payment, a price mechanism provision had to be included in the contract. 
As we stated earlier in this chapter, the major multinationals controlled the 
posted price of oil in the first part of this century. Today, many spot and 
commodities markets exist for the product and a price mechanism can be 
established relatively easily. 

The multinational will also seek to include clauses in the 
agreement that help to protect its investment. In Chapter 2, we examined 
the desirability of including an alternative dispute resolution clause and a 
choice of law clause in an international petroleum arrangement. These 
clauses are particularly important when one of the parties is a sovereign. 
In Chapter 3, we examined the risk of expropriation in an intemational 
energy transaction. As included in this discussion, multinationals have 
sought to use the stabilization or equilibrium clauses in an attempt to curb 
slow or dramatic changes in the agreement. That clause seeks to freeze 
the legal and regulatory climate within the host country at the time of the 
agreement. It seeks to prevent a country from enacting new legislation 
that partially or completely changes the terms of the international 
agreement. 
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There are many types of stabilization or economic equilibrium 
The most basic type states that the host country agrees not to 

inact any legislation or make m y  q W m r y  changes that-will affect the 
agreement for its duration or for a set period. This type of provision was 
used several times during the period of renegotiation of the early 
concessions between OPEC and the major oil companies. The Liamco- 
Libyan agreement included the following language: 

This concession shall throughout the period of its validity be 
consmred in accordance with the Petroleum Law and the Regulations 
in force on the date of the execution of the Agreement * * * . 
amendment to or repeal of such Regulations shall not affect the 
contractual righfs of the Company without i& consent. 

62 I.L.M. 140, 170 (1980). 
The more recent clauses do not attempt to reject the application of 

the new law or regulation upon the arrangement. They state that if the 
economic benefits of the agreement are adversely affected by the new law 
or regulation, the parties shall adjust the economic benefits of the conkact 
to give the multinational the same benefits that would have been received 
in the absence of the new legislation. Some provisions provide that the 
host country must make an adjustment to the satisfaction of the 
multinational Other provisions state that the changed regulation shall 
q u i r e  that the parties enter into negotiations for a certain period. If the 
negotiations do not lead to an agreement, the parties will enter into 
binding arbitration. 

In Chapter 3, we examined the consequences of a stabilization 
clause as against an outright expropriation. Although a stabilization 
=lause will not offer a multinational corporation the right to specific 
performance of the clause, it often will affect the measure of damages that 
the company can receive in an arbitration. A recent article discussing the 
ways in which risk should be reduced in an international agreement offers 

following advice in drafting stabilization clauses: "The first [lesson] is 
that a stabilization clause should be very explicit in what it is m-t to 

The clause should provide that the State expressly waives its 
fights to nationalize. The second lesson is that a stabilization clause 
should provide that its term are binding regardless of subsequent 
compromise, negotiation. or amendment of the contract unless both parties 

expressly, in writing, to change the meaning or binding effect of 
the stabilization clause." Paul E. Comeaux & N. Stephm Kinsella, 
"Reducing the Political Risk of Investing in Russia and Other C.I.S. 
Republics: International Arbitration and Stabilization Clauses," Russian 
a &Gas Guide 21.24 (Apr. 1993). 
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Notes 

1. The purpose for many international petroleum agreements is 
to give the host country access to technology and expertise that would be 
very expensive to purchase outright. In some instances, this information 
is a trade secret of the particular multinational; in other instances, it may 
be protected by a patent owned by the multinational or another entity. In 
any event, the multinational may have an incentive or a legal requirement 
to safeguard closely the expertise or information. In such circumstances, 
multinationals frequently include provisions that address the protection 
and sharing of such technological information. Examples of such 
agreements are included in the next chapter. 

2. In countries with a highly bureaucratized govemment, 
multinationals will often seek to obtain blanket or relaxed permission on a 
series of items that might be otherwise time consuming and expensive to 
obtain. Such basic items include visas for key personnel, rights to 
transporntion facilities at set rates, custom import and export permission 
for materials without delays and tariffs, and rights to power and water 
needed to conduct operations. In some cases, the state oil company is paid 
to mange such services for the multinational and, in other cases, the 
language is directed at govemment subdivisions that may be in charge of 
the permit process. 

3. In addition to the economic stabilization clause, international 
petroleum agreements also typically contain a force majeure provision. 
Certain force majeure clauses are relatively vague as to the types of 
conditions that will allow one or both parties to terminate the agreement. 
Other provisions are more specific and in some cases use a period (such as 
a year) for which the circumstances must exist before the multinational 
can claim a force majeure defense. One agreement in the fomer Soviet 
Union used language that required the circumstances to last for an 
uninterrupted period of one year and to make the agreement unprofitable 
from the multinational party's perspective; then the contract could be 
terminated upon thirty day's notice. 

... 


