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The international community is used to receiving path-breaking
treatises from the pen of Rosalyn Higgins.! Her first book chal-
lenged the conventional wisdom that only lawyers and tribunals can
develop international law. It presented the thesis that the political
organs of the United Nations can also develop international law,
especially through the practice of interpreting and applying interna-
tional treaties.? In another series of books Professor Higgins docu-
mented and analyzed the burgeoning practice of the United
Nations in the area of peacekeeping and thereby helped to crystal-
lize the rules governing this crucial field.3 In Problems and Process:
International Law and How We Use Ii, she tackles the even more
daunting task of examining the various preconceptions about inter-
national law and showing how we can and do use it to solve even
the most difficult problems.

Professor Higgins points out that international law has many
facets and serves a multitude of purposes. First, international law is
a “process” that entails hard work in identifying relevant sources
and discovering applicable norms. It is not a mechanistic process
but a rational one, taking into account the political and social con-
text. It must be based on decisions made by those authorized to
make them. In turn, these decisions rely on past decisions as impor-
tant guides, selecting from among available choices those that best
reflect community interests and promote common values (pp. 8-9).
Second, international law is a “system,” in which “norms” emerge
either because express consent is given, or because there is no op-
position, or because the opposition has been overcome.* As she
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explains, international law is composed qf norms that states believe
to be necessary to guide their relations with each other (pp. 18, 95).

In discussing the sources of international law, Professor Higgms
seems to have changed her evaluation of the role of resolutions en-
acted by international organizations in crystallizing international
norms. In her 1963 book on the development of international law
through the political organs of the United Nations, she pointed out
that the existence of the United Nations, with an almost universal
membership, provides “a very clear, very concentrated, focal point
for state practice.”> In particular, the votes cast by th? states and
the views expressed by them constitute “collective acts” that, when
“repeated by and acquiesced in by sufficient nun}’bers with suffi-
cient frequency, eventually attain the status of law.”¢ She adquttid
at the time that it may be difficult to determine at which point “a
repeated practice has hardened into a rule of law,” how large a ma-
jority of votes is required, or whether the acceptance of this practice
by the major powers would be necessary.” She c‘oncluded that the
decisive fact would be when a considerable majority of states would
“regard themselves as legally bound by the practice,” as evidenced
by states’ attitudes and public statements.8 ‘

In her new book, Professor Higgins discusses in more detail the
recent emphasis on United Nations resolutions and points out that
resolutions are only a limited part of the normative efforts of inter-
national organizations. What matters is the whole process of deal-
ing with complex legal issues — exchanging views and taking
positions publicly, expressing reservations on views taken by others,
and preparing drafts intended to become legal instruments in the
form of treaties, declarations, binding resolutions, or even codes
(pp. 23-24). All these activities end in a decisionmaking process
that may or may not imply a legal view upon a particular issue. Itis
important to distinguish between binding and nonbinding resolu-
tions (pp. 24-25), and between resolutions on current topics quickly
pushed through by a majority and normative declarations of con-
temporary international law (pp. 25-26). While Professor Higgins
discusses various views on the subject (pp. 26-28), she barely men-
tions the process that has evolved in recent years in which the Gen-
eral Assembly approves declarations that were considered carefully
by a broad-based working group over a period of years, declara-
tions that took account of various minority views, produced a docu-

out regard to context; it is “a system that can assist in the avoidance, containment, and reso-
lution of disputes.” P. 56.

5. Hicams, supra note 2, at 2.
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Treatment of Prisoners,!? and, if the rules are violated, vigorously
prosecuting and appropriately punishing violators of these rules (p.
101).
In the chapter on the United Nations (ch. 10), Professor Higgins
also emphasizes that the maintenance of international peace, the
settlement of disputes, and the promotion of social, economic, and
humanitarian welfare are considered by the United Nations Charter
as parts of “a seamless web” (p. 169). If nations cannot settle dis-
putes, peace is endangered; if injustice and economic and social
deprivation prevail, the results are social instability and interna-
tional terrorism (p. 169).

This view also prevails in the United Nations. In his 1994 re-
port, Boutros Boutros-Ghali, the Secretary-General of the United
Nations, pointed out that “the definition of security is no longer
limited to the questions of land and weapons. It now includes eco-
nomic well-being, environmental sustainability and the protection
of human rights; the relationship between international peace and
security and development has become undeniable.”’3 Returning

later to this issue, the Secretary-General emphasized that “[t]he gap

between international aspirations for the enjoyment of human

rights and the widespread violations of these rights presents the ba-
sic challenge to the United Nations human rights programme.”**
He suggested that “[t]o close this gap, the world community must
identify and eli inate the root causes of violations,”*5 and that the
United Nations must increase efforts “to implement the right to de-
velopment, to define better and ensure greater respect for eco-
nomic, social and cultural rights, and, at the most fundamental
level, to improve the daily life of the individual.”6

Two issues that are connected with human rights are the self-

determination of peoples and the protection of minorities. Profes-

sor Higgins is critical of the reference to “the principle of equal
rights and self-determination of peoples” in Articles 1 and 55 of the
United Nations Charter,!7 because it has been misinterpreted over
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the years (pp. 111-12). The original purpose of this phrase was to
protect peoples and states against interference from other states.
She observes that while this phrase has helped more than a hundred
dependent territories to acquire independence, quite often the new
governments of these territories do not grant their peoples free
political institutions (p. 120). Unlike the Charter, Article 1, as is
common to two 1966 covenants on human rights,'8 defines “the
right of self-determination” as a right that allows each people to
“freely determine their political status and freely pursue their eco-
nomic, social and cultural development.”*® This right is spelled out
even more clearly in the Helsinki Final Act of the Conference on
Security and Cooperation in Europe,? which provides that by vir-

tue of this right “all peoples always have the right, in full freedom,

to determine; when and as they wish, their internal and external

political status, without external political interference, and to pur-

sue as they wish their political, economic, social and cultural
. development.”2!

As far as protection of minorities in international law is con-
cerned, the Declaration on Principles of International Law concern-
ing Friendly Relations in its provisions on self-determination
includes a paragraph against the right of secession, opposing “any
action which would dismember or impair, totally or in part, the ter-
ritorial integrity or political unity of sovereign and independent
states . . . .”22 This provision, however, also makes clear that it is
intended to protect only those states that possess “a government
representing the whole people belonging to the territory without
distinction as to race, creed or colour.”? Citing the work of the
United Nations Human Rights Committee that supervises the im-
plementation of the Covenant on Civil and Political Rights, Profes-
sor Higgins points out that the right of self-determination requires
that a free choice be afforded to the peoples, on a continuing basis,
as to their system of government, in order that they can determine
their economic, social, and cultural development (p. 120).
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conomic, Social, and Cultural Rights, Dec. 16, 1966, art.
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21. Conference on Security and Cooperation in Europe, supra note 20, at 1295.
22. See Declaration on Principles of International
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and Cooperation among States in Accordance with the Charter of the United Nations, supra
note 9, at 124,

23. Id.
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own perspectives and ideas. It is a rich harvest, and"lﬂmhould stimu-
late many discussions. She maintains a balancg between being con-
troversial and critical, on the one hand, and béing a pioneering
problem-solver, on the other hand. It is nof surprising that the
American Society of International Law, has already awarded its
Certificate of Merit to her for this book in appreciation of her “cre-
ative scholarshlp 25

EN
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