
of  a welding defcct. Thc company incriminated was not very happy with n,, 
concluz~ons and put its case a g g r e s s ~ ~ l y  before the p r~nc~pa l  of my unlverslt! 
Under such circumstances it is essential to remain calm and unhurried. 

Thequalitirs and abilities required of an expert are numerous and varlccl. 
HIS mandate must never be performed on a cut-price basis, or entrusted to Ic\, 
competent colleagues. His work always offers the stimulation o f  a perma 
nently-rencwcd challenge, a noblc, rewarding and fascinating enterprise. 

Supremacy of the Renegotiation Clause 
in International Contracts 

Much of the ductrinal wrltlng about mternat~onal contracts relatmg to 
Iorclgn Investments has concerned the budding up of a model based on 
r~vcstment protection. This has led to a static model of an international 
.livcstment contract being created, the object of which is to confer as much 
 protection as possible on the foreign investor. However, this model has 
i p ~ v c d  inadequate for regulating the lung-term and dynamic relationsh~p 
ivtuzeen foreign investor and host state. The static model favours concrete, 
~mmutable rules, which arc passed off either as constituting international law, 
mr an intermediate system variously termed transnational law, lex mercatoria, 

~rlternational contract law o r  general principles of the law.' The static model 
4 a n  ~ntcrnational investment contract and the theory of the exlstenceof some 
supranational system safeguard such contracts and reinforce them and are said 
10 provide the best protectmn for foreign investment. 

In an article in the Journal of World Trade ~ a w , '  I examined the theory 
ha t  a supranational system of law does exist, and that it protects the 
mve-tract between an alien and a host state. The conclusion of that 
,~rticle was that there were insufficient bases for claiming the existence of such 
J law. This article considers some criticisms made of that view and rejects 
them. It then examines the mam clauses on  which the statlc model of an 
international investment contract is based, and argues that in the context of 
rhe policy considerations involved in the process of fore~gn investment, such a 
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model is unlikely to  prove resilient enough to  deal with potential disputcs !. 
1s suggested that the static model should be replaced by one that would 1 1 ,  
more consistent with the policy objectives and the context in which N,! 
contractual relationships operate. 

I. RI:VISITING ?'HI: MYTH OF INTERNATIONAL 
CONTRACT I.AW 

Events since the publication of the vicw that the existence of I !  

international contract law 1s a myth have not justified any alteration of r i i  11 

view. The strongest statement of the existence of an international contract I:ru 
remains Professor Dupuy's award in Texoco u. In the literature <I:, 

arbitration, that award has not evoked uniform support. Departures from I r  1:1 

the related group of awards, Liomco r'. Libya4 and RP u. I.ibyo5 cast doubts C H I  

whether its principles are readilv i d q f i a b l e ,  if in fact international contru I 
law does not exist. More recent arbitral awards, such as S.P.P. u. ~ & t '  and 
.4mco u. ~ndones io ,~  contain support for the theory, but their authorit!. I ,  

severely shaken by procedural and other errors which review bodies h:r\i 
found ~n them. Statements @ &?e_lran-US Claims Tribunal 'sawards a l x  
contain support fo; the7heory of an international contract law, but t l l ~  

rhetoric and the politics of the American a n x r a n i a n  juJgeson these tribunal. 
makes determination of the value of their statements a matter for conjecture 
The fact that the Trlbunal operates in the context of many predetermined ruli, 
also makes it difficult to accept that the pronouncements of  the tribunals w i !  
have universal value as creating precedents for an internationally acceptct! 
law. 

There is evidence that an international contract mav be emereinr,  bur - - 
there are also contrary indications. The norm of permanent sovere i~nty  la\\ 
continues to be articulated as a peremptory norm of international law.' 
Contractual mechanisms ensuring host country control over ventures 11'. 

which there is a foreign component are increasing. The investment codes (11 

many countries have sought to exercise control over foreign investment. 

111 thls context, the claim that there is an international contract law 
,,.<l-ning foreign Investment cannot be acceptcd. There seems to be some 
, ,::rc\s towards the devising of  a /ex mercotoria to govern private commercial 
, s l , .~cr~(~ns ,9  but here too  some authorities believe that thcsc claims are 
. I . ~ ~ l ~ l , i t ~ o u s ,  and the notion of a transnational law governing investment 
: I ( \  and foreign Investors is a long way from becoming a reality. 

. \  rcccnt critic of the earllcr statement of this vlew has raiscd objections 
I I  I)r. Wolfgang Peter, in hls excellent survey of renegotiation of 

,. l-n.~tional lnvcstment a g r e e m e n t ~ , ' ~  considered the vicw and rejected ~t on  
I,C xrounds. Firstly, he re l~es  on  "contract" practlce to  rebut the view that 

. , lc  could be subjection of international Investment contracts to  inter- 
~ ; < m a l  law. However, contract practice docs not  unequivocally support 
I ,  I-vncc of disputes t o  a supranational system. As Dr. Peter points out  in hls 
, > I , ,  "There is a clear pollcy trend of host countries t o  impose their 
!wltcipal law as the law exclusively governing state contracts".' ' Later In the 
.wL, hc refers to  "a sccm~ngly  irreversible trend to  apply the host country's 
,r~iclpal law in a majority o f  investment a g r c c m e n t ~ " . ' ~  Other  btudics of 
i i w ~ i m t  contracts confirm this view.I3 In addition, reference to any law 
' k r  than the municipal law of the host state may be regarded as ultra urres of  

L \ m e  party to  the contract, either because it is unconstitut~onal,  o r  because 
\ ~olatcs investment laws which specially require reference of dlsputcs to  

'.'111car1c law.I4 The second argument that "dominant opinlon" favours the 
,\rcnce of transnational law does not merlt much consideration. '1- 

. I I  there are more journals in capltal-exporting c o u n t u L A d - m o r e  
d c m i c s  to  write for them does not  mean that the case of the capital- 
q ~ ~ r t i n ~  cczntrles has n o  merit. Dr.  Peter's final refuge is the inscrutable Art 
:: I )  of thei36rICSIIT<:onventlon (International Convention for Settle- 

" ~ n r  of lnvestment Disputes), which states that, in the absence of a choice of  
:u 1)). the parties, the law applicable to  the Investment contract is the 
: ~ r i c ~ p a l  law of  the host state and "such rules of international law as may be 
; ) ~ ~ l ~ c a b l e " . ' ~  The drafting history of the clause shows the difficulties which 

' I ;  ' 6 7  
I ' kg. It. S c h a ~ c .  Mm,q I Cnturrr ,n Drr~rlopmq (buntrrrr ( 1 9 8 1 )  
" ~ e c  ~ r n c r a l l g  ~ r ~ ~ ~ t ~ ~ ~  ,. .'ttomu ~n~~~ ~ r p n r r o t i o n  q l r m  (1985) n Y.c .~ \ .  94. 
"?'he r e i t  of rhr Arc& . .The Trlbunal shall dccjdr a djspurc ~n accordancr with such ruler as 

.' lir agreed hy rhc parrle. I "  rhc ahrcncc of such a ~ c n r ,  rhc l'rlhunal shall apply rhr law of the 
.rlcraamg rrarr parry ro rhc dlrpurc ( I ~ C I U ~ ~ ~  ~ r s  ruirr r m  rhc crmfljcr of  laws) and such rules of 

' "national law as may be appltcahle " 
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acc~)mpan~rd 1t.l' In an! case, the formulat~on docs little to solve the renlr,, l : l I . ~ I  parties. Where the parties arc not at equal bargaining strength, 
issue, which is whether there is a d ~ s t ~ n c t  body of international law whlcl l , , c r~ences  from this model began to appear, interfering sign~ficantly with 
applies to investment contracts, ( ~ r  whether the rules of ~nternational law ,A. . . static notions o f  freedom of contract and its binding force. O n  a 

in the documents assoc~atc~l  with tbe New International Econonil, ,:llparative law basis, it may be correct to say that the domestic legal systems 
Order, w h ~ c h  srmply refer rhc matter back to the municipal law of the h r ~  always wavered between the doctrines ofpacto swnt seruonda and clawsulo 
state, preclude the poss ib~l~ry o f  ~nternar~onal rules. Efforts t o  disprove tht , .,I,\ stontibus, which permit changes to the contractual obligations if they 
view that there 1s no concepr o f  a supranational body of law relatin# I<.  .kcr the equilibrium of the ~ o n t r a c t . ' ~  
investment contracts betwccn a state and a forc~gner have not succeeded. Th, In international investment contracts, thereis little scope for the doctrine 
new developments In the arca do  not prov~dc unequivocal support for e~thcr 
view. , , )  rhr nature of one of the parties (a government, in theory acting on  behalf of 

[;lvcn that the s t a t~c  model of an mvestment contract and the supportin;, ,.pcr)ple) and the long-term duration of the contract, which means that it is 
theory of a body o f  transnational law whlch glves validity and force to t l l i  ,;h:,ct to the political changes that occur in the internal as well as in the 
contract seem suspect, the quest~on rcmalns as to what the preferred ,,:.~onal and international scene. The very fact that a state is a party to the 
investment cmtract model should be. Before t h ~ s  question is examined, ~t I \  ~mtract  introduces instabilities into it. State contracts, particularly ~n 
necessary t o  address the policy lssues relating to the area. .lL\rloping countries, are entered into by elites who are prone to favour the 

:illow of investment without regard for nationalist sensitivities, capable of 
~uccumbmg to bribery and extremely vulnerable in the face of political 

11. POI.I(:Y (:ONSIDERATIONS prrests. The lawyers who  devise supranational legal systems to insulate 
riicstment contracts seldom take these realities into account and formulate 

'The view that there should be a supranat~onal system to give bindinp .!\tcms which, due to  lack of flexibility, are designed to promote conflicts 
force to a foreign investment contract IS usually justified on the policy grouncl 1.1rher than be accommodating. 
that the flow of forc~gn investment Into developing countries is facilitated b\ .SPP u. E G O T H 1 9  illustrates the above points. A reglme which was 
maintainmg a system whlch ensures its security and stability. This polici I O W ~  touch with its people entered into an agreement with a Hong Kong- 
just~fication is one-sided in that ~t emphasizes the concerns of the fore~gn hqed subsidiary of an American company for building a tourist complex near 
investor alone. In as much as the How of fore~gn ~nvestment and its attendant lllc Pyramids. Political opponents of the regime, sensing the growing 
benefits are valuable to the development process, the protection of economic ~lnpopularity of the government, presented the project as an indication of the 
sovereignty, and bung  sure that the forc~gn investment benefits the host merriment's disregard of the cultural past of the Egyptian people and 
economy, are vahd goals for the host state. These considerations should nor I"ovoked nationalist sentiments against the Sadat regime. The matter was 
be forgotten when a state is a party t o  the contract." Whereas the profir l h t c d  in the Egyptian legislature and a decision to terminate the project was 
motlve is the major considerat~on for the multinational investor, a state has :&n. Thecircumstances of the disputeillustrate the difficulties attendant on  a 
other considerations to take into account, not only at the time of the contracr, mte contract. Although an investor can hope to make handsome profits from 
but also through the whole contract period. Legal considerations may pla! wch a project, the risks involved are also great. The  static model answer is 
only a minor role ~n these decisions. hat the risk to the contract arising from changed circumstances must be borne 

The investment process is long drawn out and the transfer to it of static I,!. the state. This assumption need not always be correct, however. Risk 
models based on the dc~mestic law of contract is inappropriate. Domestlc ,Jllwation may justify the foreign party who came in search of greater profits 
models emphasize pocto sunt seruanda as the cardmal principle of contract lam. harmg to bear the cost o f  its m i s c a ~ c u l a t i o n . ~ ~  O n  the domestic market, a 
simply because they deal with transactions of short duration between roughl! 

" S m r ~  modern wrlrers have ricrrved sratlc and m o n o h t h ~  models of contracts I" domest~c law 

1. (:herlan, In,,u/msn/ Con/rurl, and .4rhr/ro/~on ( 1 9 7 1 )  
' ' l t l ~ i  well. Srr  e.g P. S Anyah. I.r,oy, on Contra,/ (1986) pp 1 9 .  

I '  See funher, 1 P. Carver, 7hr \/rcny/hrond Wcobrr, oJ ln/arno/,onolArhrfrofron Inr~olr~my o \ l a f ~ o '  
"(r98, )  2 2  l . l . .M. 7 , ~ .  
" O n  rtsk allocmon and scare respons~hhry, we 1 Bnwnlx ,  7 2 1  I.rgo/.T/a/m o/Na/wol  R t ~ o m r ~  m 

/'ur/y ~+or/irol l m p / , w m  ( 1 9 8 c )  I A r b  lntl 179 'n/mmono/ IAW (1979). 162 I<~R"RYP X I I H ~  149 
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businessman carries the risk of I)uslnc\s failure. There IS l~ t t le  reason wh) , 1 1 ,  
rule should bc cntircl!. cl~lfcrcnt In thc ~ntcrnational sphere. A state (I,., 

imposes undue risks on ti jrc~gn Inve\trnent w ~ l l  not receive any, and r l l , ,  
remains the strongest deterrent to untairncss. 

The structuring of a contract to  avoid conflicts I S  preferable to tll, 
tcchn~que of  drafting an ~ n d e x ~ l ~ l c  contract with a sword of  Ilamocles hangll,: 
over the statc party, thrcatcmlng consequences such as arbitral auqrcl, 
attachments in pursuit o f  such awards, and I~ t~ga t ion  in pursuit of  pn)pcrr; 
subject to the contract in forc~gn courts." The dynam~c  contract would h :~ , ,  
clauses which would fac~lit:ltc nmt lngs  Ixtwcen partlcs whenever ~h~ 
contractual equi l~br lum changes, 50 that they might smooth out  a frc,i~ 
approach in the light of the changes. This would enable the contract to I.< 
mutually profitable u n t ~ l  the ohlcct~vcs bch~nd  ~t are achieved. For a lastlll. 
relationship, In which both partncrs achieve theiroblectives, it is more fru111~l1 
to try to  develop that kind of  clause than to concentrate on  those such as t l ~ ,  

stabilization clause which aims at pcrfornmmg the politically and Icg;~ll, 
imposslblc task of  cont~nuing the sorcreignt!. of  the state within its C) \ \ I I  

territory. Instead, the aim should be to ensure that the contract contalli, 
appropriate mechanisms for maintaln~ng contractual equilibrium In the t ; ~ c <  

of changed circumstanccs. 

G ~ v e n  these policy cons~dera t~ons ,  a qucstlon arises concerning r11c 

cluster o f  clauses w h ~ c h  would promote the objectives behind long-terlli 
contracts. Before this question is dealt with, the naturc of  the s t a t~c  modcl or 

international contracts based on  the stabihsation clausc, and the reasons t'o~ 
rejecting it as inconsistent with the policies stated above, must be considercci 

The static notion is budt on  a series of propositions. The first is tl1.11 
"economic development agrcements" by t h e ~ r  very nature require contractu.il 
stability and must therefore be construed as supporting the static modcl. Th~k 
result doas ,  whether o r  not the contract contains a stahilisation clause, mcrch 
from the fact that the host statc is a developing one, and the foreign investor I ,  

a citizen of a developed state. The reasoning is c(,ntained in the award in 

Revenue Copper Brass Inc. v. OPIL' .ZZ It cannot be regarded as consistent w~tll 
principle,z3 as it subjects developing statcs to  a rule of  contract which doc. 
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The arguments to rebut these thcorctical difficulties are based <,! 

expediency rather than logic. It is not much of an argument to say that f ~ ~ ~ ~ ~ !  
investment flows are facilitated in circumstances where optimum condltl , , l l  
eliminate thc risk of government interference with the contractual structur, 
Under the legal reglme presently in favour, these flows occur in a s i t~; l t l , ,~  
created for conflict, in that it predisposes the investor to an ~nflexible posltl,,, 
at a time when his pde o f  bargaining chips is low, and the state is parry t , ,  ., 
confrontation situation as political and economic factors may indicarr , 
change in the contractual structure. From the point of view of both ( I l L  
fo re~gn investor and the host state, a contractual arrangement which W ~ ~ ~ , I , !  

cater to their mutual Interests and keep alivc their relationship is preferal~l~ 
Investment flows fac~lltated In the context of such a relationship are m(jrc 
mcanlngful than those based on a theory of threatening the host state w~rl, ., 
sledgehammer. 

TV. T H E  DYNAMIC M O D E L  

The rejection of the statlc model of ~nternational contracts requires 1 1 %  

replacement by a model that furthers the policy objectives described abotc 
T h ~ s  model should he bascd on the notion that finds favour with mall\ 
domest~c legal systcms, 1.c. that In long-term contracts the maintenance (11 .i 

contractual equil~brium is of ccntral importance. The contract must cont.lw 
dev~ces  which w ~ l l  facihtate the maintenance of this equilibrium. In long-tcr~v 
contracts it is subject to change; the survival of the contract and the effic~eni 
functioning of the rclationsh~p depends on its being maintained. 

Delaume puts this idea across well when he contrasts clauses such as r l l c  

stabilisation clause, whlch are intended to "freeze" the contract in its origin.ii 
state insulating it from future changes, and "stipulat~ons reflecting thc  

evolutionary character of long-term  agreement^."^^ About these stipulation,. 
he  observe^:^' 

"Depending upon the circumstances, these 'dynamic' clauses may In 
amed at preserving the compctitive pos~tion of the investor w~thin [h i  
host country orar mcreasing the benefits accruing to the host countr! \ c i  

as to bring them In line with those derived by other countries within rhc 
same geograph~cal area or from the same sector of economic produc 
tion". 

SUPR1:MACY O F  T H E  R1:NI:GOTIATION CLAUSI: ~ o j  

7hu Aminoil a ward^' illustrates the fluctuations that can occur in a 
,qraphical area and an economic sector of production which can upset the 

nrr:lctual equilibrium. The dispute concerned a concession agreement 
~ , u c c n  Kuwait and the American Independent Oil Company (Aminoil), 

I ~ I - ~  into in 1948 when Kuwait was still under British control. The  
, l ~ L ~ s s ~ o n  was to last for sixty scars and it was a typical concession agreement 
. I I  current in the oil industry in the Middle East; the od company fixed the 
..,-c\ :md paid an annual royalty to the Sheik. An additional agreement was 
,:,,-ludcd In ,961, when Kuwait achieved independence,31 and in addition to 

\ x  ~l,llisation clause, it contained one on  the renegotiation of the agreement, 
pursuance of which a draft agreement was reached in 1973. 

'!'l~c 0 1 1  industry underwent rapid transformation during this period. The 
~ninrion of the Organisation of Oil Exporting Countries (OPEC) and the 
! l ~ c r ~ v e  flexing of muscles by the o~l-producmg nations changed the balance 
Ixwer in the industry from the od companies to the oil-producing states. 

: ) ~ c ~ \ ~ o n s  taken by OPEC led to dramatic increases in the price of oil. These 
u ~ndfall" profits benefited oil companies such as Aminoil. The profits came 

. r 5 m  the Increased price of the product, rather than from any increased effort 
rhc producer. OPEC counteracted this by deciding to increase the 

',icrnment "take" from the oil companies. Unable to secure compliance 
s 1111 this OPEC decisicm, Kuwait unilaterally terminated its agreement with 
\ni~noil. The ensuing dispute was submitted to arbitration. 

h distinguished panel of  arbitrator^^^ accepted in their award that the 
Ctmrract itself had been structurally changed as a result of events in the 
,'i.lroleum industry and the region. They treated the stabilisation clause as 
:>rc\.cnting confiscatory measures, but not as preventing n a t i o n a l i ~ a t i o n . ~ ~  
I he tr~hunal required that the stabilisation clause should expressly provide 
u i n s t  nationalization for it to be effective against such measures. It treated 
"lc state's right to nationalize as so fundamental that it required any 
~ ~ ~ n t r a c t u a l  limitation on it to be "expressly stipulated for, and be within the 
rcwlaaons governing the conclusion of state contracts and that the limitation 

'"~orhcrcxroirheawa~d,  src(~g8r) 2 1  I . I . .M 976. Forcornrncnrar~eson rheaward, sec A. Rediem, 
-Irhrtrotron brtmm the Govrrnmrnt ~ / K ~ w o r t  ond Aminrd (198~) B.Y.B.I.I.. 61; T F A  R~yadh.  Most 

' rmtnrr P e m n r n t  . l o v c r r ~ ~  over .%txrol ~ a i o x r r r ,  ond Protrrtion o/ /%rep  Invrrton: .Some R@rfion~ m thr 
# . , m  Kurvort/Anh,ol Arbitrotion Car (198,) 39 Rwxr I;,gpamnnr dr I k o n  l n t m m n o ~ l  3 r ,  F. R. Tcson, .Stde 
I " 'h i t r  and Oil  (198~) 14 Va.  J.I.L. 32). . . " Redfcm, Op. m a t  p. 71 

' I  Profcsror Paul Reuter, Pruicrsor Harned Sulran and SmCerald Fltzrnaur~ce. Slr Gcrald F~tzrnaurlcc 
. - ~ r a  repararc oplnam. Rediern aRrccs with rhc vscw o i  Hlgs(nr who  observed char the separarc oplnlon 

mally sn agrccrncnr w r h  the dlsposmji c,i the award" Rcdicm, op. irt. B.Y.I.L. ar 105. 

I' Para. 93 94. 



should cover 11nly a relatively Ilrnitcd period."34 Coupled with the tril)un.,~ 
earlier view that it did not see "any reason why a government that u ,. 
pursuing a cohcrrnt policy of na t ional~sa t~on should not have been entitlc~l I ,  

d o  so  progressively"", this opinion considerably whittles the scope oi I ) , ,  

stabilisation clausc. It simply means that stalxlisation clauses d o  n<,l 
effect~vcly prevent what has been described as "creeping nationalizatioll'. 
since their wholc aim is t o  prevent subsequent legislative changes by the S ~ . ~ I ,  

affecting the contract. T h ~ s  a m  cannot he achieved, if the tribunal's vien. 
correct, where the leg~slative changes constitute an economic programme I ,  , i  

restructuring the economy of the state. 
T h ~ s  vlew of the r r~bunnl  1s Imlstered by further arguments. 'I 'hcr~ I. 

recognitloo in the award of a presumption against "a l imitat~on on I I I C  
soverei n r ~ g h t s  of the  stat^".^' There IS acceptance that the "contractu.~l 

&m"37 may change In such a way that the state's "interest had bcconi~ 
predomlnant"."s l:~nally, there is acceptance of the fact that chanptl  
circumstancra could altrr  the internal character of thr  contract and that, whm 
this happens. clauses such as the stabilisation clause may not prevent chang<b 
being made in response t o  the new situation. 

The  effect o f  the tribunal's views on  stabilisation clauses IS to deny thc~ii 
force In two clrcurnstances. I:irstly, if the statr embarks on  a progranlmc 0: 

economlc reform, the stal>il~satlon clause will not make the contract imrnun~ 
to legislat~ve changes ma& In thls connection. I t  may, however, be judicial11 
possible to devise a clause which excludes these legdat ive  changes, providcil 
~t IS for "a relatively l ~ r n ~ t e d  Srcondly, though the tril,un.il 
expressly stated that the ca5e d ~ d  not involve the appl~cation of the clausirl:~ 
rebus SIC itontibus p r~nc~p l e ,40  ~t recognised that therr could be a change In t h  

naturr of the contract ~tsclf  "brought about by time and the acquiescence r m  

conduct of the parties".41 If t h ~ s  occurs, the alteration o f  the contract cannor 
be fettered by the stabilisat~on clause. 

Some writers put forward the view that stabilisation clauses may still be 
,1111 In that thcy provide - a leverage for renegotiating the ~ o n t r a c t . ~ '  T h ~ s  
,,u has limited val~ditv,  slnce serious doubts have been cast o n  the usefulness 

l l~c  stabilisation clause. 

V. PRIMAC\I' 0 1 '  T H E  RICN I ~ , G O T I A T I O N  C[.hLlSI:. 

In contrast t o  thc stabilisation clauses, which are aimcd at rna~ntainmg CI 

4 ,  r~gidity of the contract throughout its course, there is a g roup  of clauses 
mcd a ensuring that the contractual structure is flcx%le enough t o  

l ~ ~ l s ~ e s  taking p~ace;n the e n x n m e n t  in w- operates. 

.11 .1 t  these clauses would be inferred, de sp~ t e  ihe tact that the contract itself is ' -... 
>.~\cd on  a rigid structure and includes a stabilisation clause. Firstly, the 

-lprriority of  the flexible model which includes dynamic clauses, e.g. - , _ 
to~iccrning ren#r2tiation and hardships, are discussed. After dernonstrat~ng 

~- -. ; -". - - 
' i ~ r  contracts including such =uses serve the aims o f  international .-- .- 4 
,licstmenr better. the authorities which favour the evo lu t~on  of a norm 2: 1 '  -lT: 
nqulrlng that renegotiation clauses ar r  read Into all mternational contracts are 2 1 '  .+ 

I invassed. 
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These clauses should not  be seen as providing escape routes which 
enable parties t o  withdraw from their contractual obhgations.  Rather, thcy 
,hould be regarded as mechanisms which would aet "as a form o f  insurance 
.]<amst the abrupt termination of a long-term, and hopefully prolitable 
~ \ roc~at ion" . '~  Chief among such clauses are those concerning renegotiation, 
llardship andjorce m+ure and those providing for conciliation by a third 
l3.1rt).. A brief survey of the function of these clauses is appropriate. 



Foreign mvesrmcnt ctmtracts, which arc usually c)f long dUrRtl, , ,  
involve an "ol>solcscing h rga ln"  In whtch the preceptions of the pa r l l ,  
regarding the uscfulncss : ~ n d  prohtal~ility of the \.cnturc and their r c l ; l l l , ,  
bargaining strength.; undergo constant c h a n g c ~ . ~ ~  In addlti[)n, the econl ,nl l ,  

and social c m d ~ t i o n s  surroundtng the cmtractual relatic)nship cc)uld undcrLr, 
slgnihcant changes. As Stocvcr has o l ~ s c r v c d : ~ ~  

Contractual mcchan~srns which provldc for reassessment of the rclationshll, :!I 
the ltght of changes in the operational environment of the contract will a\ol,l 
confrontatmn bctwccn thc partlcs and ensure that pressure does nc)t build "1, 
unttl boiling-point is reached.4H 

The existence of a rcnegotiat~on clause facilitates the adaptation of tili  

contract to changes. It 1.: thc antithcsls o i a  stabiltzation cl;tusc which seckq I , ,  

frceze the contract and make ~t lmmunc to later changes.4' 
Thc aim of the rcnegmation clau5e is to pr<)vide an opportunity for t h i  

partics to restore the contractual equilibrium if prelziously Idcntll;cc{ 
triggering events occur.50 These arc usually statcd I ~ o s c l ~ ,  so that they C a l i  

encompass a wide varlet? of circumstances. Thc)ugh this m y  lead 
imprecision tn the contract, the technique accommc)dates the Idea that frict~oll 
between the parties can I x  avoided by rcncgotiation. Hardship and f i r - t ,  

mqewre clauses arc regarded :IS types o f  rcncgot~ation clauses pcrmitt~n,c 

Scc R Vcrnm,  l . o g  Hun l n n h  w C m I c m , o r  C ontr#iti ,967, ( 1 7  ,\ S 1 I.. I'rcdhcT 8 I ;  h.1 Raderphl. 
.Morkr/ .llruaurc and Rnrso:o,nmq l'ourr m S Sdi.rl and 5. J , h \ .  ~ I f , n m ~  lor / ) r r~r lopmmi ,n thr 7b,,d W u r h  

!'979j6pp "1 142. 
W' Srwver ,  Hmnqoliolmn ,n lntlmnalianril M n s n r ~ i  7mnior/irnl ( t 98 , j  

I " SEE ~ I S C U I S I I ~  nn ,h,d, pp j 1 5 3 R. 
'"he evrr-chmg~ng narurc c r i .  Irma-rcmm rrm\rrucr!nn cmrrarrr  ~n whlch "rhc ccnrrc r,f gravx\ 

thc ccmrract" keep, rh>fting I \  d ~ t i t ~ l ~ d  111 (-. \V~cpnd, 131 .Ipplrrohlr 
lo., ,n thr Cart 0 ,  I n t ~ r n ~ l ~ o ~ d C  o m t r w l m  ( o n t r m t r ~ l  K I ~ K  h \ t q c I  (d), ( o,!tr#~trand / )+ , tp  lr// /cmen!,n < , r ~ ~ T l / : n 8 , n f c r ~ ~ ~  

n d  C onr/r"<l!on o/ l'lonl, (l9R4j 
4" Thc wcw that rllc rwcr clausescan c c r - c x ~  In a c m r n c ,  rakcn lhv s~nrnc wr~rers (c.p. pcrer, ot, zit, 11p 

145 147) 17, tr ~s wbmmcd w r h  rcspccr. xmrrrccr 

" Sec M. Uarrele, <bntroitml . Id*ptri/ion und ( on/lri/ Nrralu/ion ( 1 9 8 ~ )  pp. 1 I who ~denrlfie, 
powble rrlKKerlnS cvcnrs 
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~rictual adapta t~on o r  suspensmn of the agreement In the event of certaln 

1 (iii) HARDSE<IP A N D  FOHCI: M.-IJAIJRI: CLAUSES 

I 
i 'I'hough a distinction 1s sometimes drawn between these two types of 

1 , ! i ~ . ; ,  their main object is the same. They seek to reduce the damage that 
I i ;  result to one of the parties because the contract is performed in changed 

I, umstances. The  literature on  these clauses focuses largely on  the attitudes 
I ~lomestic systems to  changed c i r c ~ m s t a n c e s . ~ ~  National systems merely 

ilmate an inability to move away from nineteenth century notions of 
,:ilract law, conceived in sedate times when sudden changes in external 
.~umstances were rare and government interference in commercial life was 
oi cxistent. In I k g l ~ s h  common law, the prevailing doctrine is still that the 
,I'crlty of a contract must not be disturbed, and that a party must be held to 

contract despite the fact that supervening events make it onerous for him. 
' 1 irclshlp and,firce mojeure clauses circumvent the strict rules of frustrat~on in 
cw~nal legal systems, enabling the parties to adjust their contracts in the light 

.' changed circumstances, o r  terminate them unilaterally. 

' (iv) ANALYSIS 

The inclusion of clauses In international contracts promc)tlng contractual 
,\ll,llity ensures that disputes arc avoided by allowing the partles to adjust 

i v ~ r  long-term contracts to changcd circumstances. National systems w ~ u l d  
~~cognise  the inclusion of such clauses. K'herc they are not included in 
rlrcrnational contracts, it must be recognised that they should be inferred. 
ilic l u~ t i t i~a t ion  for such an inference is given by policy reasons. The 
;protn&m of an atmosphere in which the objectives of the contract can be 
~ h c v c d  is necessary. The  inference of the "dynamic" clauses in international 
umtracts in which they do  not exist promotes this atmosphere and such a 
: I ( m  is already being developed in ~nternational practice. The next section 
unvasses the authorities on the basis ofwhich such a norm can be established. 



Opinion 15 cl~v~ile(l  :IS t ~ j  thc legal system which governs an  IntcrnatlOllI  

srarc contract. somc h o l d ~ n g  that 11 IS govcrnecl Ily rhe national system of t i , ,  

conrractrng sr~ltc,  mil othc.r.9 holding that 11 1s govc-rned by somc 
na t~onal  system. W'h.ltc.vcr the posltlon is, thsrc arc cc-rtaln rules which ha, 
an  overriding effect o n  .ill lntcrnational contracts. ?.bus, the  rule tll.li 
appropriate compcnsatlon sht)uld bc p a ~ d  f c ~ r  breach of an  investmcl:! 
contract applies even when rhc contract I:, g ~ ) v c r n c d  by the national systcm ,,, 
the statc party. It is sulmlrrcd 1I7.u the norm r e q u i r ~ n g  the renegotiation , !  

contracts betwc.cn m t c r  :lnd allens I)elongs t o  the same category of r u l L  
whlch cover 1ntern:ltlonal contr.lcts. lVh;~t authorlt" is there for  such 

proposition? 

Thcrc ma) be ol)l~gatlons duc to  thc 6,rcign part)  bc lng  a multinatlljll.l 
corporation. T h e  c K o r ~ s  ru draft :In intcrnat~onal code  o f  conduct I I V I  

multinational c<)rpor:rtlon:, arc In :I p rc l~m~n: l rv  rtage. Ht)wevcr au thor l t lL .  
belleve that thc prilx,l\lon\ o f  the draft co(lc I IO not haltc moral u,eight, alrci 

ma) mature rntr) rulch ot  rn tc rna t~~)nal  law. Section f of the Elraft Gldc  ( t r  

(:unduct on 'Sransnational (:orpurat~on:, states :I J u t \ .  ti) ,111 

~ntcrnatlonal contract 1n ccrtaln c l r c u m s t ; r n c c ~ . ~ ~  It rca~ls  as tirllows: 

"In the n l w m  of contr.rcrual clause:, providing for  revicu. ,,. 
rencglmtllJn, rran\natltml cclrporatlons should respond pOsit,,cl, I .  

requcsts lor rcx~cu. or rcl1igr)tlatlon 116 cclntract:, concluded nil,, 
govunmcnr. o r  gc~vcrnmcntal agcncic:, In circumstances rnarkc(l 1 ) :  
duress, o r  clear 1n~qu:lllty Imwcen partlcs, o r  where the conditl()ns t ,p . ,~  
u.hlch a cmtr.trt u..ts based havc fundamentally changed, thrrrl,; 
causing unfi)re:,rcr~ rnal'tr distort~ons In the rclatlons between the partlc. 
and t h u ~  rcndcrlng thc cmtr.lcr unfa~r or rlppresslvc to either oi rli '  

" s 1 < ~ f  f h ~  ( X N I C  0 1  ( . c ~ ~ U C C  < a l l  ~ ~ ~ d ~ l 5 ! l ~ ~ ~ ~ ~ d  ( <>Tpc>rAr#r>n\ l./l:, 10 , ,3< .~ /8 .  see remark5 of Dr 
A\.intc In (17811 79 h.S.1 I. I'rc+c\ rt  p i g i  u h , ~  wpjicrrrcl rhrc rmrg,,r,arl~,n 

rhc cvcnr ofchanGcl' ctrcurnstancv w~uldnc~ dcprnd [In r h c c r ~ s t ~ n < c , , t a c l a u \ t  ~n ~ h t  ~ ~ , r r a c r .  'I h r  r , ~ r s ~ b ~ l ~ t ~ ~ , i p r ~ , v ~ r ~ < l n r ~  I 

wn-hlncl~ng c<x lc \  am<,umnp IT, l rx  mc,riu/ar,u > r  r .mtd l h ~  I . c ~ d  w ,llrrrhlrcc 10 Inrcmatlonal l . I V  

, \ w r ~ a r l < m .  /Irb,lrn/ion under lr/rrna/ronii/ ( anmmmnil ( on/roi/r (,9xl) 
>,, $. . I'hc srcrwn c<mrmur\ -  "Wnh thc ,am vt mwrinp hlrnc,, r c l  all p;lrrlc, crlocerncd, rer.lcu ~ l r  

f ~ ~ C p l l l ~ l ~ l l n  In such 5Icuatimr \hc,ul<l I K  unhr.tkn m rcc<,r&ncr u.(<h rppllcal,lr leRal pnncjplcf rllo 

fieocrally recognlsecl IrRal pr:lctlr'r" .\I\<! .r< 1 )  I antlr , ,  h',nrqr,ro/,onond h'a,,vnns, /n/rma/rona/<ot,iroi/ 

'I'here are s ~ m i l a r  principles stated in thc (:i)dc o f  Conduct o n  the 

I.ln:,fer of  Techntllogy.55 T b o u g h  these provisions are in draft codes, they 
,i,llcate the clalms o f a  substantial g r o u p  of  states which support  the view that 
'I.lngcd clrcumstanccs should lead t o  renegotiation, particularly where they 

llvct state interests adversely. 

'She d u t y  to  renegotiate, even in the absence of  a renegorlarlon clause, 

!, 1-1, cr suppor t  f rom arbitral awards. Besides the Amino i l  Awards6 discussed 

~ ~ , ~ \ . c ,  which Indicated h o w  the  judic~al structure of thc  entire contract could 
,, :;rered as a result o f  the changes In the political and economic environment 

I the contract ,  there are o ther  awards which suppor t  such a proposition. 
ln . ) . .p.p.  b,. f:i,p1,57 t h ~  project for constructing a tourist complex in 

,\lr\uancc of  a contract between S.P.P.  Ltd. and the Egyptian General  
I t~mpany for  Tour lsm and Hotels (1;GOTH) was Interrupted by political 
y ) o s ~ t i o n  t o  the  project. T h e  government  intervened, resc~nding  the 
t5111tract and the subsequent ar1)ltration implicated b o t h  the state tourist 

,:kmcy and the  governmcnt.  T h e  political s torm created by the project and the 
~~cl , : , c~ucnr  government intervention were  both  beyond the control  of  the 
~ , ,ur l s t  agency." T b c  t r ~ h u n a l ,  though it conceded thls point ,  took the view 

w r  thc rourrhr agenc) and the govcrnrnent could nor bc separated. 'She 
.I 11,unal ~ b s e r v c d : ~ "  

"On the h a s ,  thcrc can he llttle douht that the rvrnts ofhIav/Junc 1978 
werr beyond 1.GO7.f 1 3  reasonable powers o f  conrrol. Ir was a declswn 
taken at the highest lrvcls of state on a martrr stmply as ime of force 
mqeure, we would bc faced with the dlfficulr question of whrther the 

connectwn between E G O T H  and the government, 
exrrnpli(jed hy the fact  that F,GOTH was at all times under the control of 
the relevant minister, perm~tc the doctrine of forte majeure to be 
applicable."60 

1 ,,,,mond//olel$ (19831 1.1. hl 7 5 2  

> V h r  ,,,ur,sr cnmplcx waq r r ,  hc budr time ro thc Pynm~dr. Thc oppc,slrlon to rhe prokc' 
~ ~ d d w d c  and nor conlined rn ligrpr. 


