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of a welding defect. The company incriminated was not very happy with an
conclusions and put its case aggressively before the principal of my universit,
Under such circumstances it is essential to remain calm and unhurried.
The qualities and abilities required of an expert are numerous and varicd.
His mandate must never be performed on a cut-price basis, or entrusted to les
competent colleagues. His work always offers the stimulaton of a perma
nently-rencwed challenge, a noble, rewarding and fascinating enterprise.
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Supremacy of the Renegotiation Clause
in International Contracts

M. SORNARAJAH™

Much of the doctrinal writing about international contracts relating to
torergn investments has concerned the building up of a model based on
mvestment protection. This has led to a static model of an international
svestment contract being created, the object of which is to confer as much
protection as possible on the foreign investor. However, this model has
proved inadequate for regulating the long-term and dynamic relationship
between foreign investor and host state. The static model favours concrete,
immutable rules, which arc passed off either as constituting international law,
o1 an intermediate system variously termed transnational law, /lex mercatoria,
nternational contract law or general principles of the law.! The static model
“faninternational investment contract and the theory of the existence of some
supranational system safeguard such contracts and reinforce them and are said
to provide the best protection for foreign investment.

In an article in the Journal of World Trade Law,? 1 examined the theory
that a supranational system of law does exist, and that it protects the
inve; t contract between an alien and a host state. The conclusion of that
article was that there were insufficient bases for claiming the existence of such
1 law. This article considers some criticisms made of that view and rejects
them. 1t then examines the main clauses on which the static model of an
international investment contract is based, and argues that in the context of
the policy considerations involved in the process of foreign investment, sucha

= Associate Professor of Law, National University of Siagapore.

! These techniques are discussed in the recent excellent moaograph by W. Peter, Arbitration and
Renegotiarion of International Investment Agreements (1986) pp. 96 110, The work is referred to hereafter as
Veter, Arbitration and Remegotiation.

2 M. Sornarajah, The Myth of International Contract Law (1o81y 15 ).W.T.L. 3, p. 187; The view is more
lully stated in M. Sornarajah, The Pursuit of Nationalized Property (1986) pp. 79-153-
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model is unlikely to prove resilient cnough to deal with potential disputes. 1:
is suggested that the static model should be replaced by one that would I
more consistent with the policy objectives and the context in which such

contractual relationships operate.

I. REVISITING THE MYTH OF INTERNATIONAL
CONTRACT LAW

Events since the publication of the view that the existence of ar
international contract law is a myth have not justified any alteration of thu
view. The strongest statement of the existence of an international contract law
remains Professor Dupuy’s award in Texaco ». Libya.® In the literature ou
arbitration, that award has not evoked uniform support. Departures from it in
the related group of awards, Liamco v. Lib»}la4 and BP . Li@yas cast doubts on
whether its principles are readily identifiable, if in fact international contract
law does not exist. More recent arbitral awards, such as §.P.P. v. Egypt® and
Amco v. Indonesia,” contain support for the theory, but their authority
severely shaken by procedural and other errors which review bodies have
found in them. Statements in the Iran-US Claims Tribupnal’s awards also
contain support for thé theory of an international contract law, but the
rhetoric and the politics of the American and Iranian judges on these tribunals
makes determination of the value of their statements a matter for conjecturc.
The fact that the Tribunal operates in the context of many predetermined rul
also makes it difficult to accept that the pronouncements of the tribunals will

have universal valuc as creating precedents for an internationally accepred

law.
There is evidence that an international contract may be emerging, bur

)q {thcrc are also contrary indications. The norm of permanent sovereignty law

. B B . B
continues to be articulated as a peremptory norm of international law.
Contractual mechanisms ensuring host country control over ventures it

which there is a foreign component are increasing. The investment codes of

many countries have sought to exercise control over foreign investment.

2ig77) 17 LLM. 1.

* (1980) 20 LLLM. 1.

*(1979) 53 LL.R. 297.

6 (1983) 22 LL.M, 752.

7 (1985) 24 LL.M. 1022

8 1. Brownlic. The /.cgal Status of Natural Resources in International I.aw (1979) 162, Hague Recucil 249
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In this context, the claim that there is an international contract law
~erning foreign investment cannot be accepted. There seems to be some
e ress towards the devising of a Jex mercatoria to govern private commercial
“msactions,” but here too some authorities belicve that thesc claims are
crambitious, and the notion of a transnational law governing investment
“uies and foreign investors is a long way from becoming a reality.
A recent critic of the earlicr statement of this view has raised objections
i Dr. Wolfgang Peter, in his excellent survey of rencgotiation of
wornational investment agreemcnts,lo considered the view and rejected it on
ree grounds, Firstly, he relies on “contract” practice to rebut the view that
“vte could be subjection of international investment contracts to inter-
sional law. However, contract practice docs not unequivocally support
crence of disputes to a supranational system. As Dr. Peter points out in his
-wk, “There is a clear policy trend of host countries to impose their
anicipal law as the law exclusively governing state contracts”.!! Later in the
-k, he refers to “a seemingly irreversible trend to apply the host country’s
sinicipal law in a majority of investment agreements”.'? Other studies of
L estment contracts confirm this view.!3 In addition, reference to any law
“her than the municipal law of the host state may be regarded as wltra vires of
« state party to the contract, either because it is unconstitutional, or because
violates investment laws which specially require reference of disputes to
wmestic law.'* The second argument that “dominant opinion” favours the
wstence of transnational law does not merit much consideration. The fact
“at there are more journals in capital-exporting countries and-—more
Tademics to write for them does not mean that the case of the capital-
mporting countries has no merit, Dr. Peter’s final refuge is the inscrutable Art
2271) of the 1965 ICSID Convention (International Convention for Settle-

sent of Investment Disputes), which states that, in the absence of a choice of

v by the parties, the law applicable to the investment contract is the

unicipal law of the host state and “such rules of international law as may be

:pplicable”.*® The drafting history of the clause shows the difficulties which

* B. Goldman, The Applicable | aw - the lex mercatoria,mn ). D. M. Lewis (cd.) Contemporary Problems
g J:ulﬁ‘rnannna] Arhitration (1986).
X' Peter, Arbitration and Renegotiation, pp. 91 110.

p. t67.

:: T T Schanze, Mining 1‘entures in Developing Countries (1981).

i See gencrally Framatome v. Atomic Finergy Organisation of Iran (1983) 8 Y.C.A. 94.

* The text of the Article reads, “The Tribunal shall decide a disputc in accordance with such rales as
+ be agreed by the parties. In the ahsence of such agent, the Tribunal shall apply the law of the

- mtracting stare party to the dispute (including its rules on the conflict of laws) and such rules of

Fivmational law as may be applicahle.”
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accompanied it.'® In any casc, the formulation does little to solve the cenir.
issue, which is whether there is a distinct body of international law whicl
applies to investment contracts, or whether the rules of international law 4.
contained in the documents associated with the New International Economu
Order, which simply refer the matter back to the municipal law of the hou
state, preclude the possibiliry of international rules. Efforts to disprove the
view that there is no concepr of a supranational body of law relating t.,
investment contracts between a state and a forcigner have not succeeded. The
new developments in the arca do not provide unequivocal support for either
view,

Given that the static model of an investment contract and the supportiny
theoty of a body of transnational law which gives validity and force to the
contract seem suspect, the question remains as to what the preferred
investment contract model should be. Before this question is examined, itis
necessary to address the policy issues relating to the area.

1I. POLICY CONSIDERATIONS

The view that there should be a supranational system to give binding
force to a foreign investment contract is usually justified on the policy ground
that the flow of foreign investment into developing countries is facilitated by
maintaining a system which ensures its sccurity and stability. This policy
justification is one-sided in that it emphasizes the concerns of the foreign
investor alone. In as much as the low of foreign investment and its attendant
benefits are valuable to the development process, the protection of economic
sovercignty, and being sure that the forcign investment benefits the host
economy, are valid goals for the host state. These considerations should not
be forgotten when a state is a party to the contract.!” Whereas the profit
motive is the major consideration for the multinational investor, a state has
other considerations to take into account, not only at the time of the contract,
but also through the whole contract period. Legal considerations may play
only a minor role in these decisions.

The investment process is long drawn out and the transfer to it of static
models based on the domestic law of contract is inappropriate. Domestic
models emphasize pacta sunt servanda as the cardinal principle of contract law.
simply because they deal with transactions of short duration between roughly

16}, Cherian, Inrestment Contrects and Arbitration (1975).
17 See further, J. P. Carver, The Strengths and Weakness of International Arbitration Involving a State afd

Party: Practical Implications (1985) 1 Arb. Intl. 179.
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~qual parties. Where the parties are not at equal bargaining strength,
;“\crgenccs from this model began to appear, interfering significantly with
¢ static notions of freedom of contract and its binding force. On a
:mparative law basis, it may be correct to say that the domestic legal systems
~uve always wavered between the doctrines of pacta sunt servanda and clausula
~.ims stantibus, which permit changes to the contractual obligations if they
.icet the equilibrium of the contract.'®
In international investment contracts, there is little scope for the doctrine
1 pacta sunt servanda. A doctrine based on flexibility is preferred, having regard
. the nature of one of the parties (a government, in theory acting on behalf of
:«people) and the long-term duration of the contract, which means that it is
-ubjeet to the political changes that occur in the internal as well as in the
regional and international scene. The very fact that a state is a party to the
contract introduces instabilities into it. State contracts, particularly in
developing countries, are entered into by elites who are prone to favour the
stlow of investment without regard for nationalist sensitivities, capable of
«uccumbing to bribery and extremely vulnerable in the face of political
protests. The lawyers who devise supranational legal systems to insulate
nvestment contracts seldom take these realities into account and formulate
wwstems which, due to lack of flexibility, are designed to promote conflicts
rather than be accommodating.

SPP v. EGOTH"® illustrates the above points. A regime which was
losing touch with its people entered into an agreement with a Hong Kong-
iused subsidiary of an American company for building a tourist complex near
the Pyramids. Political opponents of the regime, sensing the growing
unpopularity of the government, presented the project as an indication of the
covernment’s disregard of the cultural past of the Egyptian people and
provoked nationalist sentiments against the Sadat regime. The matter was
debated in the Egyptian legislature and a decision to terminate the project was
taken. The circumstances of the dispute illustrate the difficulties attendant on a
state contract. Although an investor can hope to make handsome profits from
such a project, the risks involved are also great. The static model answer is
that the risk to the contract arising from changed circumstances must be borne
by the state. This assumption need not always be correct, however. Risk
dllocation may justify the foreign party who came in search of greater profits
having to bear the cost of its miscalculation.?? On the domestic market, a
'® Some modern writers bave derived static and monolithic models of contracts in domestic law

theory as well. See e.g. P. S, Atiyah, /:ssays on Contract (1986) pp.1 -9.

19(‘983) 22 LEL.M. 752,
*® O risk allocation and state responsibility, see 1. Brownlie, 7%e Jegal Status of Natsral Resoxrces in

International Iaw (1979), 162 [{ague Recweil 249.
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businessman carries the risk of business failure. There is little reason why e
rule should be entirely different in the international sphere. A Statc‘(h.w
imposes undue risks on forcign investment will not receive any, and thu
remains the strongest deterrent to unfairness.

The structuring of a contract to avoid conflicts is preferable to the
technique of drafting an intlexible contract with a sword of Damocles hanginy
over the state party, threatening consequences such as arbitral awards
attachments in pursuit of such awards, and litigation in pursuit of pr()pcm.
subject to the contract in foreign courts.2! The dynamic contract would have
clauses which would facilitate mectings between partics whenever the
contractual equilibrium changes, so that they might smooth out a fresh
approach in the light of the changes. This would enable the contraet to Ik
mutually profitable until the objectives behind it are achieved. For a lastine
relationship, in which both partners achieve their objectives, it is more fruittu!
to try to develop that kind of clause than to concentrate on those such as the
stabilization clause which aims at performing the politically and legalh
impossible task of continuing the sovereignty of the state within its own
territory. Instead, the aim should be to ensure that the contract contains
appropriate mechanisms for maintaining contractual equilibrium in the facc
of changed circumstances.

HI. REJECTION OF STATIC MODILS

Given these policy considerations, a question arises concerning the
cluster of clauses which would promote the objectives behind long-term
contracts. Before this question is dealt with, the nature of the static modcl ot
international contracts based on the stabilisation clause, and the reasons for
rejecting it as inconsistent with the policies stated above, must be considercd.

The static notion is built on a serics of propositions. The first is that
“economic developmentagreements” by their very nature rcquirc contractul
stability and must therefore be construed as supporting the static model. This
result flows, whether or not the contract contains a stahilisation clause, merch
frorrn. the fact that the host statc is a developing one, and the foreign investor is
a citizen of a developed state. The reasoning is contained in the award in
Revenue Copper Brass Inc. v. OPJC.?? It cannot be regarded as consistent with
principle,?? as it subjects developing states to a rule of contract which docs

;; Whether these strategics are workable is discussed in Sornarajah, Purswit.
(r978) 17 L1.M. 1321
23 Principle would require that in the absence of a choice of law, the applicable law would be that o
the state with which the contract has its closest connection, which would be the law of the host state

—_— — . .
W regime, variously termed transnationat law, general principles of law or
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s apply to developed states, thereby violating the doctrine of sovereign

jaahity.
The second proposition is that the inclusion of for example stabilisation
—_

wuses, choice of law clauses and arhitration clauses subjects the contract to a

acrnational law.2* This legal regime is said to create conditions which
.wure that the contractual obligations remain unchanged throughout the

roseribed period of the contract. Breach of the contract results in immediate S
Silitv?® and the party affected hy it could have recourse to arhitration, so
~ut the damages could he assessed and the award in which they are
~curporated enforced. This technique bypasses the rules of customary
~iernational law devised for investment protection in that it makes a remedy
“mcdiately available to an alien.?® To the extent that it promotes the interest
<he home state in what is technically an international tort committed against
1 may be difficult to reconcile this technique with the theory of state
~ponsibility, but it is too late now to raise this point.

The more arguable theotetical ohjection to the technique is that it secks
. fetter state sovereignty and that, however possible this may he in the casc of
~treaty with another sovereign state,2” it may not he possible to surrender

wereignty to an alien, or a foreign corporatm
.usc which limits the legislative sovercignty of the state regarding activity
~:thin its territorial boundaries.

Where the activity concerns natural resources, there are even greater
“neorctical objections to the contractual model based on the stabilisation
wsefAuthorities on international law regafd the pfinciple 6f permanent
- nereignty over natural resources as one of jus cogens in international law.
I'is kind of principle ovetrides treaty provisions,} That being the case, a
Tihiisation clause restricting the state’s legislative sovereignty by a contract
+1th an alien, relating to natural resources, cannot have much force.

In contracts other than those involving natural resources, theory
“wjuires that a government should not be tied down for excessively long
periods by commitments given to foreign corporations. Such obligations may
sierfere with its paramount funciions, which are the protection of the

tational economy and security.

S 30U AL43d08d
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Sec aurhorities discussed by Peter, .Arbitration ard Renegotiation, pp. 98 99-
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In classical international law, there is douht as to whether a breach of a foreign investment contract

“wates immediate Hability in international Jaw. There is a view that such liability ensures only where no

il Temedies are provided.
** On the rules of state responsihility, see C. F. Amerasingbe, State Responsibility for Injuries to Aliens
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The arguments to rebut these theoretical difficulties are based «
expediency ratber than logic. It is not much of an argument to say that fore;
investment flows are facilitated in circumstances where optimum condiu(,‘:
climinate the risk of government interference with the contractual structur,
Under the legal regime presently in favour, these Aows occur in a situatiie
created for conflict, in that it predisposes the investor to an inflexible position
at a time when his pile of bargaining chips is low, and the state is parr;' to ‘
confrontation situation as political and economic factors may indiéan- .x
change in the contractual structure. From the point of view of both (i
foreign investor and the host state, a contractual arrangement which would
cater to their mutual interests and keep alive their relationship is prcferahlu‘
Investment flows facilitated in the context of such a relationship are mor

meaningful than those based on a theory of threatening the host state with .

sledgehammer. S M NS L

IV. THIE DYNAMIC MODEL

The rejection of the static model of international contracts requires its
replacement by a model that furthers the policy objectives described above
This model should be based on the notion that finds favour with mam
domestic legal systems, i.c. that in long-term contracts the maintenance of 4
contractual equilibrium is of central importance. The contract must contan
devices which will facilitate the maintenance of this equilibrium. In long-term
contracts it is subject to change; the survival of the contract and the efficien
functioning of the rclationship depends on its being maintained.

Delaume puts this idea across well when he contrasts clauses such as the
stabilisation clause, which are intended to “freeze’ the contract in its originat
state insulating it from future changes, and “stipulations reflecting the
evolutionary character of long-term agreements.”’28 About these stipulations.

he observes:*?

“Depending upon the circumstances, these ‘dynamic’ clauses may be
aimed at preserving the compctitive position of the investor within the
host country or ar increasing the benefits accruing to the host country s
as to bring them in line with those derived by other countries within the

s?me‘ geographical area or from the same sector of economic produc
tion”.

*® G. R. Delaume, Transnational Contracts, Booklet 6, p. 28 (1986).
2 Ihid.
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The Aminoil Award®® illustrates the fluctuations that can occur in a
_wraphical area and an economic sector of production which can upset the
niractual equilibrium. The dispute concerned a concession agreement
_ween Kuwait and the American Independent :Oil Company (Aminoil),
~iered into in 1948 when Kuwait was still under British control. The
neession was to last for sixty years and it was a typical concession agreement

-0 current in the oil industry in the Middle East; the oil company fixed the

sices and paid an annual royalty to the Sheik. An additional agreement was
ncluded in 1961, when Kuwait achieved independence,®! and in addition to
.ribilisation clause, it contained one on the renegotiation of the agreement,
- pursuance of which a draft agreement was reached in 1973.

The oil industry underwent rapid transformation during this period. The

~rmation of the Organisation of Qil Exporting Countries (OPEC) and the
Jicetive flexing of muscles by the oil-producing nations changed the balance
+ power in the industry from the oil companies to the oil-producing states.
i)ccisions taken by OPEC led to dramatic increases in the price of oil. These
‘windfall” profits benefited oil cofnpanies such as Aminoil. The profits came
“rom the increased price of the product, rather than from any increased effort
the producer. OPEC counteracted this by deciding to increase the
sovernment “‘take” from the oil companies. Unable to secure compliance
sith this OPEC decision, Kuwait unilaterally terminated its agreement with
\minoil. The ensuing dispute was submitted to arbitration.

A distinguished panel of arbitrators®? accepted in their award that the
concract itself had been structurally changed as a result of events in the
sctroleum industry and the region. They treated the stabilisation clause as
reventing confiscatory measures, but not as preventing nationalization.*?
I'he trihunal required that the stabilisation clause should expressly provide
iainst nationalization for it to be effective against such measures. It treated
the state’s right to nationalize as so fundamental that it required any
contractual limitation on it to be “expressly stipulated for, and be within the
regulations governing the conclusion of state contracts and that the limitation

*® For rhe text of the award, see (1982) 21 LL.M. 976. For commentaries on the award, see A. Redfern,
Lic Arbitration between the Government of Kuwait and Aminiol (1985) B.Y.B.LL. 65; TFA Riyadh, Most
" vuntries Permanent Sovereignty over Natural Resources and Protection of Foreign Investors: Some Reflections on the
Recent Kuwait/ Aminiol Arbitration Case (1083) 39 Revue Lgyptienne de Droit International 35; F. R. Teson, State
! "'/V;zlrlx and Oil Expropriations (1984) 24 Va. J.LL. 323.
n Redfern, Op. it at p. 72. .
Professor Paul Reuter, Professor Hamed Sulran and Sir Gerald Fitzmaurice. Sic Gerald Fitzmaurice

futea separare opinion. Redfern agrees with the view of Higgins who observed thar the separate opinion
W M]rca]]y in agreement with the dispositif of the award” Redfern, op. ¢it. B.Y.IL. at 10%.
Para. 93- 94.
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should cover only a relatively linited pcriod."“ Coupled with the tribunal®
earlier view that it did not sce “any reason why a government that w..
pursuing a cohcerent policy of nationalisation should not have been entitled 1.,
do so progressively”?, this opinion considerably whittles the scope of 1l
stabilisation clause. [t simply mecans that stabilisation clauses do no
effectively prevent what has been described as “creeping nationalization™
since their whole aim is to prevent subsequent legislative changes by the star.
affecting the contract. This aim cannot be achieved, if the tribunal’s view i
correct, where the legislative changes constitute an economic programme fir
restructuring the cconomy of the state.

This view of the tribunal is bolstered by further arguments. Therc i
recognition in the award of a presumption against “a limitation on the
sovereign rights of the state”.*® There is acceptance that the “contractui
e_qﬁrig;gi:m"” may change in such a way that the state’s “interest had beconi
predominant”.*® Finally, there is acceptance of the fact that changul
circumstances could alter the internal character of the contract and that, when
this happens, clauses such as the stabilisation clause may not prevent change-
being made in response to the new situation.

The effect of the tribunal’s views on stabilisation clauses is to deny them

force in two circumstances. iestly, if the state embarks on a programme of

economic reform, the stahilisation clause will not make the contract immunc
to legislative changes made in this connection. It may, however, be judiciall
possible to devise a clause which cxcludes these legislative changes, provided
it is for “a relatively limited period”.*® Secondly, though the tribunil
expressly stated thar the case did not involve the application of the causuts
rebus sic stantibus principle,*® it recognised that there could be a change in the
narure of the contract itself “brought about by time and the acquiescence o1
conduct of the parries”.“ If this occurs, the alteration of the contract cannat
be fettered by the stabilisation clause.

34 Para, 95: The text reads: “No doubt conrracrual limirations on the srate’s right ro narionalize arc
judically possible, hut whar that would involve would he a particularly serious undcrtaking which would
have to he expressly stipulared for, and be within the regulations governing the conclusion of st
conrracts; and it is to be expecred that it should cover only a telatively limired period of time ...
limitation on the sovereign rights of the stare is all the less 1o be presumed where the concessionaire isin ant
evenr in posscssion of impurrant guarantees regarding irs essentia) interests in the shape of a legal right «
cventual compensation.”

35 Para. 86.

j:’ Para. 93,

o Para. ¢8.

o P‘ara‘ 99. ) )

The tribunal’s exception is stated with caurion. There are arpuments that such restrictions 4t
judicially impossible. For a sutvey, see Sotnarajah, Pursuit, pp. 119 137,
40 Para. jo1.

* bid.
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some writers put forward the view that stabilisation clauses may still be
oful in that they provide a leverage for renegotiating the contract.*? This
«w has limited validity, since serious doubts have been cast on the uscfulness

. rhe stabilisation clause.

V. PRIMACY OF THE RENEGOTIATION CLAUSE 5
[Pt

In contrast to the stabilisation clauses, which are aimed at maintaining ,

‘e rigidity of the contract throughout its course, there js a group of clauses
smed_at ensuring that the contractual structure is flexible “enough to
u i’lhsmp]ace in the cmbpemtcs.
I'he contention advanced in this article is that avoiding triction berween the
iartics is best done by iferring Such claugps in international contracts in ¢ I
w hich they have not been included.*? The evolution of this norm would mean
‘hat these clauses would be inferred, despite ihe fact that the contrace itself is
sused on a rigid structure and includ€s a stabilisation clause. Firstly, the p O
meodcl which includes dynamic clauses, e.g.
concerning renegqtiation and hardships, are discussed. After demonstrating
hat contracts including such “clatses serve the aims of international
‘nvestment better, the authorities which favour the evolution of a norm

requiring that renegotiation clauses are read into all international contracts are

]

[0S 40 ALY3404d
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(i) Dynamic CLAUSES

These clauses should not be seen as providing escape routes which
cnable parties to withdraw from their contractual obligations. Rather, they )““Y.Q 2un ‘,
“hould be regarded as mechanisms which would aet “‘as a form of insurance /
igainst the abrupt termination of a long-term, and hopefully profitable
wsociation” ** Chief among such clauses are those concerning renegotiation,
hardship and farce majenre and those providing for conciliation by a third
party. A brief survey of the function of these clauses is appropriate.

“YNC. Perer, .-Arhitration and Renegotiation, p. 146.

“} As Smith and Wells observed: “Insufficient attention has been given by lawyers and others to
conflier avaidance and resolution in a context other than formal adjudication™. D. N. Smith and L. T.
Wells, Conflics Avoidance in Concession Agreement 1976 17 Harv. L1, 51 at p. 52.

* (i R. Delaume, Transnational Contracts, op. cit, p. 29.
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(i) ReneGoriarion Crauvses

Foreign investment contracts, which are usually of long durat
ratiag

involve 2 “obsolesci g in” i i
an “obsolescin bnrgam in which the prcccp[i()nﬁ of the part
E o

regarding the usefulness and rofitability of the venture and their rela
J. : [. ) ’ > 3 @ clatiy
bargammp S[ILng[hs undcxg() constant changes. In addition he econ ‘
t 4 5 CCONOMIN

and social conditions surrounding the contractual relationship could und
s [

significant changes. As Stocver has observed:4®

“TcrYn_s of agreements become progressively out of date as e

conditions change and multinacional corporations can no | gor cxp
to freeze conditions at one point in time Ev ) iron-ci:\rzigcr i
terms. . .. If an investor tries to force adherence to terms that C(l)mr.“[
reflect tth hosts” cconomic eapability and contribution the Iikerlli(;](::)nrLi
an explosive confrontarion and unilaterally imposed ch’nngc increasu't' 3

Contractual mechanisms which provide for reassessment of the relationship:
the light of changes in the operational environment of the contract o‘rllls ]'P d"
con.fromation between the partics and ensure that pressure does n b ‘aw“
until boiling-point is reached.*® rovbuilder
The existence of a renegotiation clause facilitates the ada tation of tl
contract to changes. [t is the antithesis of a stabilization clause \Shi h (')k‘ .
freeze the contract and make it immune to later changes 49 e
,Thc aim of the renegotiation clause is to provide an ;)pportum’t  for the
partics o restore the contractual equilibrium if previously icicntiﬁ |
triggering events occur.*® These are usually stated loosely soAt})mt they ::
encompass a wide variety of circumstances. Though tL;s may | e)dClYI\
tmprecision in the contract, the technique accommodates the idea thilt fe?\ tion
between the parties can be avoided by renegotiation. Hardshi an;lc’/"
mageure clauses are regarded as types of renegotiation clausl?s i)crmi&{?nl\i'

43
See R. Vernon, Long Run |
> s Long Run Trends in Concession Contracts 1967, 6 S p
Market Strucrure and Barpaining Power in S. Sideri and 8. Johns, 91,17, . I\'.‘\LL- prodhes w1 M. Radewtl
(,9792 e o X ~ Minings for Development in the Third W orii
6w o
W. Swoever, Renegotiation in )
v ) s niernational Busineis Transactions 2
:; See discussion in ibid, pp. 315 318. (B ap g
The ever<hanging : of
g nature of long-term construction cont
¢ K s racrs in which “the cenrre ¢
the contract” keeps shifting is detailed in C. Wicgand, The Applicabl . U_K e of gravicr
International C onstruction Contravtsin K. Bocksticgel (ed.), ¢, onr vy onite Law in the Cart
and Copstrstion o Plonts g, ). Contracts and Dispute Settlement in Civil Iingineering
49
The view that the two clauses ¢ i
h S¢S €an CO-CXist in a contract taken by some wri 3 Z
145 ;37) is, it is submitred with respect. incotrect. ¥ some wikets {e.g. Peter, op.eft, po
See M. Barrels, Confractual Adapia
. s, € . tion and Conflict K i ifies
possible triggering events. it Hesluton (985) pp. 31 52, who identies
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stractual adaptation or suspension of the agreement in the event of certain

<5l
inges.

(iiiy HARDsHIP AND FORCE M 4jrURE CLAUSES

Though a distinction is sometimes drawn between these two types of

i uses, their main object is the same. They seek to reduce the damage that
<1y result to one of the parties because the contract is performed in changed
rumstances. The literature on these clauses focuses largely on the attitudes

7 domestic systems to changed circumstances.>? National systems merely
ustrate an inability to move away from nineteenth century notions of

satract law, conceived in scdate times when sudden changes in external

;cumstances were rare and government interference in commercial life was

a-cxistent, In English common law, the prevailing doctrine is still that the
_inctity of a contract must not be disturbed, and that a party must be held to

“ne contract despite the fact that su pervening events make it onerous for him.

‘Lirdship and force majesre clauses circumvent the strict rules of frustration in
~wional legal systems, enabling the parties to adjust their contracts in the light
+ changed circumstances, or terminate them unilaterally.

’ (iv) ANALYSIS

The inclusion of clauses in international contracts promoting contractual
“wibility ensures that disputes are avoided by allowing the parties to adjust
“heir long-term contracts to changed circumstances. National systems would
recognise the inclusion of such clauses. Where they are not included in
‘mernational contracts, it must be recognised that they should be inferred.
lhe justification for such an inference is given by policy reasons. The
promotion of an atmosphere in which the objectives of the contract can be
wehieved is necessary. The inference of the “dynamic” clauses in international
contracts in which they do not exist promotes this atmosphere and such a
aorm is already being developed in international practice. The next section
canvasses the authoritics on the basis of which sucha norm can be established.

s . -
' B. Oppetit, 1. adaptation des Contracts Internationaux: aux Changemenis de Circonstances: 1a Clause de

Hardships (1971) 101 J.D.L 794.

*2 For a discussion, sec Peter, ap. ¢t
o0 Now-Performance in the .ight of Contract Practices in International Trade (1963) 63 Col. L.
! ruitration of Contract: A Comparative Atiempt at Consolidation (1918) 58 Col. I.R. 287; P. Hay,

d its Solution in German Taw (1951) 10 Am. J.C.L. 345.

p. 18- 120; For comparative studies, see H. j. Berman, Exense
R. 1413; H. Smith,
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VI, INFERE

CEOF THE RENEGOTIATION CLAUSE

Opinion is divided as to the legal s

state contract, some holding that it is g ,’st‘cm which }.!()vcr.ns an internation.
contracting state, o governed by the national system of the
! g state, and others holding that it is governed by
national system. Whatever the position is, there are certain e 1} g
an OVC"_”dm}-', effect on all international contracts Thu%u e; hich b
appropriate _compcnsati()n should be paid for breach ()Fa;c' e e
contract applics even when the contract is governed by the nati vestmen:
the state party, [t is submitted thar the norm rcquiriri/g the ational system

s Between s . rencgotiati R
contracts between states and aliens belong gotiation

i ; s to the sam .

which ’ ‘rnati same category of rule
cover international contracts. What authority | h’k ) ule

proposition? v is there for such

(1) Cobes or CoNbueT
There may be ations g
re iy be obligations duce to the forcign party bei inational
corporation. The cfforts to draf . arty being a multinational
$ to draft an international code of conduct f
(§H

multnational corpors: n minar e .
4 poriations are in a prel t However )
4 i mminary sta
) g ) ver, authoritices

belicve that C provisions o ¢ draft code de 4 Felyr B
that th pre ot the draft de do not have moral wely ht,
may ma 4 (’ ‘
mature into rules of international aw. Scerion 5 of the Praft d
raft Co o

Conduct on T S i p ! ions S £
I'tansnational Corporations srates a dllt\‘ to ren ti
S 4 3 cgotiate an

Iinternational contrs i crtain cir stances. a as S:
t 1ona b} act In ccrta CUmstanc It reads as f i
t t t t ollow

“In the absence of ¢
sence of contractual  clauses providing for revicw
dcw or

renegotiatic snati Y i

e g: ! on, transnational corporations should respond positivelv

equests {or review : i 3 i

g()l.“.n review or rencgotiation of contracts concluded witl
IAMENTS or governme ies in ci » h

meatal apencies g

government: ‘ genctes in circumstances marked b
S8 earinequality hetwed i \ i

dures N or e mequality hetween parties, or where the conditions upon

E ract was based ha » ‘

: S ave fundamentally

vhie ‘ , 2 chang S AN

causing unforescen major distortions in the ! et

and thus rendering the contrace unfai
thus ¢ ror

partics.

relations between the partics
oppressive to either of tlx

53¢
S5 of the Code of € -
- 5( J{slhk (.u:k of Conduer on Transnarional Corporatinns 15/C,
Asinte e (1985) 79 ALS.LL. Predges
S.LE. 2es at p. 393 who suggested
circurnstances would not depe el
5 epend on the existence of
n X aclause in the T

non-hinding codes am, i T comract, The possibilty of
. . " Coxt . assibilit “
{\chmmn;, e UNUOR 10 fex meratoria is taised by Lord Wilberk h ) 1
ssocs o o Arbitration wunder International Commerciaf € hn/rar)r (1982) rtoree io loternationa) L
¢ section conunues: *“With the aim of ensurin. O

e + Eairness
rencgotiation in such situations should he undertaken in \k -“f(mh\ 0 all parties concerned, review o
genetally recognised legal practices g accordance wich applicable legal .
“ al practices™. Alsa sce O Lando, Rergoriation and Rovnn /It , lpm)ﬂplu m

! 1220m af International Contract

" 10/ Ac.2/8. Sec remarks of Dr. &
that sencpotiation i the cvent of changed

cunged circumstance
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“There are similar principles stated in the Code of Conduct on the
Iransfer of chhn()logy.55 Though these provisions are in draft codes, they
sdicate the claims of a substantial group of states which support the view that
s should lead to rencgotiation, particularly where they

et state interests adversely.

(i) ARBITRAL AWARDS

gotiate, even in the absence of a renegotiation clause,
wards. Besides the Aminoil Award®® discussed
Jove, which indicated how the judicial structure of the entire contract could
“ alrered as a result of the changes in the political and economic environment
1 the contract, there are other awards which support such a prop()siti()n.
In $.P.P. » bg)v,b/,57 the project for constructing a tourist complex in
wursuance of a contract between S.P.P. ked. and the Egyptian General
ompany for Tourism and Hotels (EGOTH) was interrupted by political
The goverament intervened, rescinding  the
both the state tourist

The duty to rene
icrives support from arbitral a

appasition to the project.
contract and the subsequent arbitration implicated
sweney and the government. The political storm created by the project and the
subsequent government intervention were both beyond the control of the
8 The tribunal, though it conceded this point, took the view

fourist agcncy,5
vernment could not be separated. The

dhar the tourist agency and the go
“ribunal observed:>?

“OIn the facts, there can be little doubt that the events of May/June 1978

were beyond LGOTH'S reasonable powers of control. }t was a decision
¢ levels of state on a matter simply as one of force
with the difficult question of whether the
between EGOTH and the government,
all times under the control of
ine of force majesre to be

taken at the highesl
majenre, we would be faced
extremely close connection
exemplified hy the fact that EGOTH wasat

the relevant minister, permits the doctr
60

applicable.

S5 UIN Doe. TD/Code TOT 20,4 10.
*® See discussion above.
ST NP.P. (Middle Viast) Limited v. The -lrab Republic of Iigipt an

Forism and lotels |1983] 1.1.M. 752.
*¥ The wwrisi complex was to he built close to the Pyramids.

d the ligyptian Creneral Company for

The opposition to the project was

soridwide and nor confined to Lgype

9 p, d

ara, 61.
33 . e -
Courts have not shitked answering this “difficult question
ener whete there ts room to believe that the agency and the governme
ie:bunal infeered that the ministerial link with the goverament negated
win. Since stare agencies would normally be subject to ministerial control,
msistent with the view of the House of Lords in Rolimpex.

in a manner favourable to the sate
ot acted indcpcnden(ly. Here, the
the possihility of indepeadent
the tribunal’s view 1s
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