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Does federalism promote liberty? Some Justices and 
scholars say that it does, pointing to liberty as one of the values 
furthered by giving states exclusive authority over a wide array 
of matters.' Other scholars, pointing to the history of the civil 
rights movement. dismiss the notion that state authority promotes 
liberty as norhing more than a canard.' 

This article outlines a framework for evaluating the 
competing claims about whether and how the allocation of 
authority between state and national governments promotes 
liberty. I t  begins with a critical assessment of the various 
structural mechanisms througn which federalism has been said to 
advance the cause of liberty. I t  then turns to the varying 
meanings one might assign to the contested concept of liberty. 

What emerges will disappoint jurists, scholars, or politicians 
who wish to trumpet the inherent superiority of either state or 
national authority. The question of whether state or national 
authority better promotes liberty has no clear, categorical answer. 
The answer turns on the meaning that one assigns to the head), 
concept of liberty and the relative importance of a variety of 
structural cheeks in advancing liberty, so defined. The 
formalistic line betlveen state and national authority drawn in 
Unifed Smes v. Lope:,' which precludes Congress from 
regulating "noncommercial" activities traditionally governed by 
state law. bears no real relationship to the considerations needed 
to answer these complex questions. Judges and scholars should 
give up the dubious and unanalyzed claim that judicially 
enforceable lines such as these promote liberty. 

I. Mechanisms 
Federalism has been said to promote liberty by enlarging the 

size of the polity, diffusing power among governmental entities, 
enabling citizens to shift power between the national and state 
governments, and allowing citizens to avoid oppressive laws by 
exiting the jurisdiction. This Part evaluates the role of these 
various structural mechanisms in promoting liberty. It shows that 
the frequently invoked idea that federalism promotes liberty by 
diffusing pon.er has little meaningful content. In contrast. the 
mechanisms of enlarging the polity, power shifting, and exit do 
identi@ considerations that are relevant to an assessment of what 
mix of state and national authority best promotes liberty. l'he 
difficulty is that these considerations point in conflicting 
directions. To decide the relative weight each should receive, one 
must grapple with a battery of empirical questions whose answers 
are an>.thing but clear. 

A. Enlarging the Poliw 
In his famous Fetkeralist Paper No. 10, James Madison 



argued that the national government would promote individual 
liberty by enlarging the size of the p ~ l i t y . ~  According to 
Madison, one of the greatest threats to liberty was the danger that 
permanent majorities at the state and local level would oppress 
minorities. Madison's ingenious solution to this problem of 
majoritarian "faction" in the States was to enlarge the size of the 
polity. Madison thought that factions that commanded a majority 
position in a given state would lose majority status in an enlarged, 
national polity Lacking majority status in the national political 
process, such groups could only use the power of the national 
government by forging coalitions with other groups. The 
necessity of such coalition-building, Madison thought, would 
inhibit rnajoritarian oppression of minorities and help assure that 
government acted in the broad public interest. 

In Madison's view, then, the primary institutional mechanism 
through which federalism promotes liberty favors national rather 
than state authority. After reading Federalist No. 10, one is left 
to puzzle over whether there is good justification for giving the 
States any independent authority whatever. 

While interesting and important, Madison's argument falls 
well short of supporting an all-things-considered judgment that 
national authority promotes liberty better than state authority. 
Madison may well be correct that the size of the polity has 
something to do with the danger of minority oppression. The size 
of the polity, however, is not the only relevant factor. 

Madison focuses only on the likelihood of oppression and 
disregards the magnitude of oppression. Simply because it affects 
a greater number of persons, an oppressive national law is more 
oppressive than a state law having identical terms. Even if 
Madison correctly thought that the enactment of oppressive laws 
is less likely on the national level, this lesser likelihood must be 
balanced against the greater magnitude of oppression 
accompanying an oppressive national law.' Because it ignores 
one of these conflicting tendencies, Madison's argument is 
incomplete and arguably reaches the wrong conclusion. In light 
of the Founders' decision to make the Bill of Rights applicable 
only to the national g~vernment ,~  their prevailing judgment 
evidently was that national authority is more dangerous to liberty. 

In addition, Madison's argument overlooks the possibility 
that oppression may result from an organized minority faction. 
One of the lessons of modem political science is that minority 
factions, now known as interest groups, can exert 
disproportionate influence. Thus, an interest group need not 
account for a numerical majority of the populace to wield 
effective political power and oppress other interest groups. 
Effective political power not only may be possessed by a 
numerical minority (e.g.. milk producers), such power also may 
be used to oppress a faction that accounts for a numerical 
majority (e.g., consumers). Madison's model. then, wrongly 
supposes that a group's status as a numerical majority or minoriq 

solely determines whether it possesses effective political power.' 
In reality, a group's possession of effective political power 
depends on many other factors. A group's status as a numerical 
majority or minority. which does depend on the size of the polity, 
is one relevant consideration. But it is far from the only one. 

As this discussion makes clear, one must make a set of 
complex empirical judgments to assess the comparative danger 
that, on the state and national levels, factions possessing effective 
political power will use that power to oppress politically 
powerless factions. Professor Rapaczynski has argued that "the 
federal government may be a more likely subject of capture by a 
set of special minoritarian interests, precisely because the 
majority interest of the national constituency is so large, diffuse, 
and enormously difficult to organize."' The empirical evidence 
undercuts Professor Rapacynski's argument, indicating that 
special interest groups possess even more undue influence on the 
state leveL9 But. as the tension between Professor Rapaczynski's 
argument and the empirical evidence illustrates, the comparative 
danger that the powerful will oppress the powerless cannot be 
answered by armchair speculation. Given the complex factors 
that influence a group's possession or lack of effective political 
power, the issue requires collecting and analyzing data about how 
state and national political processes actually work. 

B. Diffusing Power 
It is frequently said that, like the separation of powers, 

federalism promotes liberty by diffusing power among 
governmental entities." Yet this talk trades more on metaphor 
than on analysis. The separation of powers analogy is quite 
misleading. In addition. although almost always advanced to 
justify exclusive state authority, the "diffusion" of power into 
mutually exclusive realms of state and national authority would 
seem to eliminate rather than create checks against the arbitrary 
exercise of governmental power. 

The separation of powers analogy. despite its ritualistic 
invocation, is inapt. The separation of powers promotes liberty 
primarily by preventing a single branch from acting without the 
formal concurrence of another branch. To take one example, the 
President's veto power generally precludes Congress from 
enacting legislation without the President's concurrence." A 
requirement that two or more branches concur at least arguably 
promotes liberty by inhibiting governmental action and limiting 
government. 

In contrast with the separation of powers, federalism does not 
require the concurrence of separate governmental entities as a 
prerequisite to governmental action. To the extent that federalism 
divides national and state authority into two mutually exclusive 
spheres. the analogy between the separation of powers and 
federalism collapses almost conlpletely. To exercise its exclusive 
powers. one level of government never needs the other's 
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concurrence; it may act in the face of the 
other's express disapproval. The analogy 
between the separation of powers and 
federalism also does not hold to the extent 
that state and national governments share an 
area of concurrent authority. Instead of 
making the validity of national action depend 
on state approval, the Supremacy Clause 
means that in a realm of concurrent authority 
national action always prevails, even in the 
face of express state disapproval. Whether 
state and national authority is mutually 
exclusive or concurrent, federalism does not 
promote liberty in the same way as the 
separation of powers. 

Of course, the very existence of dual 
levels of government creates largely informal 

Lines of exclusive 
authority, such as 

those drawn in 
Lopez, prevent 

voters from shif h g  
power to and from 
different levels of 

government. 

military and political checks against 
governmental overreaching. The Founders expected that i f  the 
national government became truly tyrannical, the electorate would 
vote it out of office.I2 By mobilizing and organizing political 
opposition, state government can play an informal role in the 
exercise of this electoral check.I3 The Founders hrther thought 
that, the exceedingly unlikely event that this political check 
failed, state governments would be able to use their militias to 
mount effective military resistance to the national g~vernment . '~  
The Founders thought that the national government also had a 
military check against tyranny on the part of state governments. 
They meant for the Republican Guaranty Clause to authorize the 
national government to use force against any state government 
attempting to dispense with popular  election^.'^ 

Still, these informal political and military checks are a far cry 
from the formal and regular checks established by the separation 
of powers. The military checks are designed as responses to and 
a deterrent against only the most extreme tyrannies. The role of 
state governments in spearheading electoral opposition to national 
representatives might promote liberty to some unknown degree. 
But this check surely differs in its operation from the formal and 
ubiquitous worklngs of the separation of powers. 

Not only is the diffusion of power argument frequently 
confused by the unexamined separation of powers analogy, it is 
also abused by its citation in support of a realm of exclusive state 
Power. The political and military checks discussed in the 
preceding paragraph require the existence of state governments, 
but they do not generally require a zone of exclusive state 
regulatory authority. State governments that share concurrent 
authority with the national government would also be able to 
exercise these informal checks. 

In fact, a "diffusion" of authority into mutually exclusive 
stare and national realms would seem to eliminate rather than 

create structural checks against arbitrary 
government. To the extent that their 
authority is mutually exclusive, state and 
national governments possess absolute power 
within their own exclusive domains. 
Confining absolute and unchecked power to 
a l~mited domain does nothing to promote 
liberty within that domain. Judicially 
enforced zones of exclusive authority would 
seem to inhibit liberty by preventing the 
electorate from checking oppressive use of 
power at one level by shifting authority to 
another level of government. 

C. Power-Shifting 
One important structural check against 

arbitrary government comes into play to the 
extent that the state and national governments 

possess concurrent authority. As the historian David Beer has 
recently explained, Madison thought that federalism would 
promote liberty by enabling the electorate to shift power from the 
States to the national government and vice versa.I6 If the national 
government became too oppressive, then the electorate could vote 
to transfer power away from the national government to the 
States, If the States became too oppressive, then the electorate 
could do the opposite.'' 

Power-shifting is not a mere theoretical possibility; it actually 
occurs in practice. As the 1994 congressional elections and the 
Great Society programs those elections might overhaul well 
illustrate, questions of federalism do play an important role in the 
national political debate. In the 1960s, with the enactment of the 
Great Society programs, voters acceded to a shift of power from 
the States to the national government in response to concerns that 
states were not adequately protecting the welfare of the poor and 
the elderly." The 1993 congressional elections began a possible 
shift in the opposite direction. Devolution of power from the 
national government to the States was a prominent theme of the 
1994 congressional elections and the Republican Congress that 
r e~u l ted . '~  Proponents of such power-shifting argue that national 
Great Society programs have not worked well and that states can 
address the problems more efficiently. The enactment of the 
Great Society Programs and the 1994 congressional elections 
indicate that voters do take into account whether state or national 
authority works beit and are able to shik power to and from 
levels of government accordingly. 

It is important 10 note that power-shifting is incompatible 
with judicial lines that enforce zones of exclusive state or national 
authority. Lines of exclusive authority, such as those drawn i n  . ... 
Lopcr. prevent \oters from shifting power to and from different 
levels of government. 
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D. Exiling the Jurisdiction 
According to some modern theorists, state and local authority 

promotes liberty through the mechanism of "exit."2J It is far 
easier, these theorists observe, for a person to move within the 
United States than from the United States to another nation. State 
and local authority thus better enables citizens to "vote with their 
feet," avoiding laws they find oppressive by choosing not to live 
in, or "exiting," a given community. 

Of course, the willingness to relocate does and should 
depend on a number of factors, such as ties of friendship, family. 
and occupation. These ties limit the degree to which exit. as an 
empirical matter, promotes liberty. Given the harshness of a 
judgment that a person must either leave and forego such ties or 
be deemed to have "assumed the risk" of unliked laws, ties of 
family and occupation also limit the degree to which exit, as a 
normative matter, should be relied upon to promote liberty." 

E. Conclusion 
With the exception of the misleading talk about the diffusion 

of power, the mechanisms discussed above do identify 
considerations that are relevant to an assessment of whether state 
or national authority better promotes liberty. 

The difficulty is that each of these mechanisms is only one 
relevant factor and that each points in a different direction. 
Madison's enlarging the polity argument, which identifies one 
relevant consideration, favors a large realm of exclusive national 
authority. His power-shifting argument, which identifies yet 
another relevant consideration, requires concurrent authority, 
with voters having the ability to draw an ever-shifting line 
between state and national power. The phenomenon of exit, still 
another relevant consideration, favors exclusive state authority. 
In any given context, the relative significance of each of these 
mechanisms - and, hence, whether liberty is best promoted by 
exclusive national authority, concurrent state and national 
authority, or exclusive state authority - is far from obvious. 

11. Definitions 
In deciding the relative significance of the mechanisms 

discussed above and? more generally, which mix of state and 
national authority best promotes liberty, one must define the 
contested concept of liberty. 

Under one common definition, the one to which Madison's 
enlarging the polity argument and the phenomenon of exit appeal, 
liberty consists of protecting powerless minorities from 
oppression at the hands of an overreaching majority. 

In addition to the theoretical considerations discussed in Part 
1, history would also seem to be relevant to an assessment of the 
danger of such oppression on the state and national levels. The 
history of the Fourteenth Amendment and civil rights movement 
generally can be seen to demonstrate that states historically have 

done a poorer job of protecting at least racial minorities from 
majoritarian oppression." 

Liberty, ho\\-ever. can be defined in different terms, as 
referring not to a minority's freedom from majoritarian 
oppression but rather to a majority's freedom from governmental 
oppression or unresponsiveness. The idea here is that liberty can 
be thwarted by a government that fails to reflect and implement 
the preferences of a majority of its citizens. When preferences 
are diversely distributed among states, decentralizing authority 
does allow more preferences to be satisfied and, in this sense, 
reduces .'oppression'. of majorities within the States.'' For 

example, if 80% of the populace of Missouri favors the death 
while 8096 of the populace of Massachusetts opposes it, 

more voter preferences can be satisfied if the decision whether to 
adopt the death penalty is made at the state rather than at the 
national level. 

Finally, libert!. can be defined in libertarian terms as general 
freedom from governmental regulation. It is widely recognized 
that states often compete for large taxpayers such as businesses 
by lowering levels of taxation and reglation. This 
dkregulationist spiral is often called a "race to the bottom" 
because it can result in undesirably lax environmental and worker 
safety laws, for instance." Given a libertarian view of liberty and 
concomitant hostility to regulation, however. the race to 
deregulate would seem to be a race to the top." 

These competing definitions further complicate the 
assessment of whether state or national authority better advances 
liberty. Most persons would probably agree that the first two 
conceptions each capture an important sense of liberty. They 
would want a political structure that both minimizes the danger 
that overreaching majorities will oppress minorities and 
maximizes the responsiveness of government to majority 
 preference^.'^ The problem is that these different senses of 
liberty may point in conflicting directions. National authority 
may, as Madison thought, better minimize the danger that an 
overreaching and politically powerful faction will oppress a 
powerless minority. But state authority may increase 
government's responsiveness to voter preferences. 

111. Conclusion 
Reflection on federalism's contribution to liberty undermines 

the hard-boiled rhetoric too often heard in scholarly, judicial, and 
political circles. One must make difficult choices among 
competing conceptions of liberty and grapple with complex 
questions regarding the contemporary significance that 
mechankms such as enlarging the polity, power shifting, and exit 
have in pronmtin$ the appropriate conception(s) of liberty. Those 
who confidently proclaim the inherent superiority of state or 
national authority never address. much les5 resolve. these 
complex normative and empirical questions. 
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Reflection on federalism's role in promoting liberty a h  

tends to the claim that the Court should ent'orce a 
domain of exclusive state regulatory authority. A libertarian 
might well conclude that. due to its tendency toward deregulation, 
exclusive state authority promotes liberty. The Court. however. 
has no warrant to enshrine such a sectarian notion of libertarian 
liberty into the Constitution. As Justice Holrnes observed in his 
famous Lochnu dissent. the Constitution does not enact 
libertarianism or any other economic theory." Absent the 
constitutionalization of libertarianism, the conclusion that 
exclusive state authority always best promotes liberty can be 
justified only if the significance of exit necessarily trumps that of 
power-shifting and enlarging the polity or if the satisfaction of 
diverse majoriy preferences captures the only meaningful sense 
of liberty. It ~ d e m s  quite doubtful that these claims hold true in 
all or even mo+t contexts. Whether they hold true in any given 
context depends on a complex set of questions that proponents of 
judicially enforceable zones of exclusive state authority have not 
even proposed. much less purported to answer. The doctrinal 
lines the Court drew this past term in Lopez, for instance, have 
nothing at all to  do  with the pertinent considerations. 

Judicially enforceable zones of exclusive state authority 
perhaps can be supported by an appeal to constitutional text & 
history.*' But those who defend such zones should abandon the 
unsupported and unanalyzed slogan that exclusive state authority 
promotes liberty. 
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