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occurred at critical times in Roman and American law and h

Junists, whether they were advisors or judges, were important (<)w
developing the methodological framework within wkﬂch thea[! o
tween logic and experience was mediated. This eftort at an ['en
soclety demonstrates one meaning of law—the process i
.words, “by which a society accommodates to change W'l[h;)'llt al i

its fu_ndamemal structure.”™ Professor Stein has advanced e onin
standing of this process and illuminated the ins[rumenmlmrlrlunder-
players assume in times of change. We are in his debr. e legal

leadin
itects in
sion be.
' € in any
in C.ilmor,:-s

L.

The title, of course, recalls the famous Boston lectures on The Common
Law by Oliver Wendell Holmes, Jr., in which he said, “The life of the law
has not been logic: it has been experience.” Holmes was not denying that
logic has a place in the common law; rather he was arguing that it should
ot have too great a place—that law is not a set of mathematically certain
rules. Too much emphasis on the systematic aspects of law is dangerous,
but that does not mean that those aspects should be eliminated altogether.

As Holmes said:

It is something to show that the consistency of a system requires a
Par[icular result, but it is not all. . . . T.he felt necessities of Fhe [ir_ne,
the prevalent moral and political theories, intuitions of public policy,
avowed or unconscious, even the prejudices which judges share with
their fellowmen, have had a good deal more to do than the syllogism
in determining the rules by which men should be governed. The law
.. . cannot be dealt with as if it contained only the axioms and
corollaries of a book of mathematics.?

'$ G. Gilmore, supra note 13, at 14.

The lectures on The Common Law took place in 1881. Two years earlier,
in 1879, Holmes had been reading Rudolph von Jhering’s great work on
the Roman law.?® There is a passage in that work which expresses
the same point in remarkably similar terms to those of Holmes. Jhering
says:

This desire for logic that turns jurisprudence into legal mathematics

g \*‘1-'“1 \AU\\;L

'}7 is an error and arises from misunderstanding law. Life does not

J exist for the sake of concepts but concepts for the sake of life. It is not

&\L\I‘ logic that is entitled to exist but what is claimed by life, by social

\/ . 1 relations, by the sense of justice—and logical necessity, or logical

¢ 4 .

— % .\)' impossibility, is immaterial. One could have considered the Romans

L) 4/1 mad, if they had ever thought otherwise, if they had sacrificed the
“{ interests of life to the dialectics of the school.*

sage in mind, we can only guess.® What is significant is that when they
made such similar statements they were writing of different laws. Jhering
was writing of Roman law; Holmes of the common law.

The most remarkable feature of Roman private law is the fact that it
J developed without any revolutionary interruption over a period of a
thousand years. The customary law of a primitive tribe in Central Italy in
500 B.C. was very different from the sophisticated law of the Byzantine

L[ Q ’] () ) J Whether or not Holmes, consciously or unconsciously, had Jhering’s pas-

! O.W. Holmes, The Common Law 1 (1881).

Id.

* M. DeWolfe Howe, Justice Oliver Wendell Holmes, 11: The Proving Years 152 (1963).
. * Der Geist des romischen Rechts (1852); French translation—that used by Holmes—by

l O Mc‘ulenacre, 4 L'Esprit de Droit Romain 311 {3d ed. 1888). There is no English transla-
tion of the cumplete work, although an English version of the preface was published by B.T.
1 Cl{rump] in 4 Va. L.J. 453 (1880).

> M.D. Howe, supra note 3, at 155 (citing another passage of Jhering, but not referring to
the one quoted).
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Empire in 500 A.D.; yet the seeds of the latter are readil
the former. The only other legal system whose
documented in such detail over such a long period is the
common law. One of the main reasons for such conti
systems is that when they each were reaching maturi
similar mechanisms of development, and in addition they were each
subject to a tension deriving from the contrasting forces of logic ang
experience. This is the theme that I propose to illustrate.

When we think of civil law systems today, we think of coherent bodies
of rules purportedly deduced from general principles and arranged sys.
tematically in codes having fixed and authoritative texts. These texts can
be interpreted in new ways, but the formulation remains the same. By
contrast, the common law appears more as a set of rules inferred from
decisions in particular cases. This legal formulation is always provisiona}
in its continual restatement through the broadening Or.narrowing of
terms as new cases arise. The rules are working hypotheses which awai;
testing by the courts. In this respect, the ancient Roman law resembles the
common law much more than it does the modern civil law. To the
continental observer, ancient Roman law and modern common law share
the same baroque or disorderly appearance.® It is true that our knowl.
edge of Roman law derives from the sixth-century codification by the
Byzantine Emperor Justinian and that the texts as authorized by Justinian
have been regarded from medieval times as having quasi-biblical author-
ity. But the most important part of that codification, the Digest, is an
anthology of extracts from the writings of jurists of the much earlier
classical period—roughly the first two and a half centuries of the Christian
era. It was during the classical period that Roman law reached its highest }
point of technical development, and when we speak of the inner similarity

between Roman law and common law, we refer to the law of that earlier
time.

Y recognizable in
developmeng i
AT:IglO-American )
nuity in the two'
ty [hey adOPted

II.

Where does this similarity reside? The most important resemblance is }
that both the classical common law and the classical Roman law were
action-oriented rather than right-oriented. Legal discussion in those sys-
tems was not in terms of whether a party had a right which the law would
protect, but in terms of whether there was a recognized form of action
which fitted the facts of the case, what the limits of that action were, and
SO on.

During the classical period, a Roman action was divided into two stages.
The first stage, held before an official magistrate, the praetor, was de-

¢ H. Peter, Romisches Recht und Englisches Recht (Sttzungsberichte der wis-
senschaftlichen Gesellschaft an der |.W. Goethe Universitit Frankfurt/Main, Band 7, Nr. 3),
reviewed by Stein, 38 Tijdschrift voor Rechtsgeschiedenis 585 (1970); see Pringsheim, The
Inner Relationship between English and Roman Law, 5 Cambridge L.]. 347 (1935).
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e what the issue between the parties was—to catego;)lze their
| terms. The parties then chose a private citizen t_od e z}lltypg
o suryman, the tudex, to conduct the second stage. The ndex j:grd
of slngle)ll ! liste,ned to arguments on behalf of the parties an.d decide
the 'evldenc‘f:"rred to him by the praetor. The praetor’s instructions to the
the B5sue o t in a memorandum called a formula, which tgld the
judes WETE 26 es he was to condemn the defendant and in what

. 1.~ in what cilrcumstanc .  the d .
e tances he was to absolve him. In the edict which the praetor issued
circums

i lae of the standard actions,
aki ffice, he published the formu '
o [‘lkl;glclzl}zh(:s ;)arties in a typical case would select an appropriate one
[‘m-ml “mselves. In a novel case, however, the praetor could 'gr'alnt [a n:}:lw
lf)l t]]lela if he felt the case justified it. A formula was t’hus simi ag Sc())mee_
t[ror;;litsh writ issued by the Chancery” and the praetor’'s edict wa
hing I i ' Writs.®
‘ng like the English Register of .
thl’;E lodd feature of the formulary procedure was that neither [.he
aetf)r nor the iudex nor even the advocates who reprefser}llted the p?;uez
P i t each stage of the proceeding
; fessional lawyers. However, a : . ngs
“}erree areore legal experts, the jurists, ready to advise on the legal 1mpllc}?
o of what was proposed. The jurists had no forr;]la.l ro(lje to playdln t g
’ ts for their advice evidence
| drama, yet the actors’ constant reques th .
lige?r inrtimateyconnection with the day-to-day administration obf the law. It
Evas the jurists’ concern with actual problems put to them by praetorfj,
judices and litigants which gave them the opportunity not only to expoun
but also to change it.?
[h?l"lllat:\s, Roman law, like English law, was deYeloped by lega}l} e.x[?jerts
concerned with its application rather than by legislators. jusft ast ;Jubaile(s
hared a common profession -
who developed the common law s on nal back-
1 hands of a similarly small, closely
d, so the Roman law was 1n the
E:i)tunrojp of men from upper class backgrour?ds.who shared th; nge
socialgvalues Admittedly the advice of a Roman Jurlsthwas never af am.ulrist
ik isi lish judge, but the opinion of a j
recedent like the decision Qf an Eng . of a jurist
Eho had acquired a recognized authority would carry great weight.

signed 10 settl
dispute in lega

tions

. . 5 s . Stein. 24
7 H. Peter, Actio und Writ (1957), reviewed by Nicholas, 9 [URA 235 (1958) and &y Stein, 2
a et Do Historiae et luris 335 (1958). _—
s[.;}dm‘Ftug"(ff‘ﬁi“glfalute of Westminster 11 (1285}, the Changellﬁr %)r\:l:cgryn?;%edé:cﬁ
f n); \gf the writs in order that justice might be done. Those lin t ;n of?ici;l {vho de much
u(;; osf this power, so that later the Chancellor becar’}\ﬁ regarde al;w O Hever
justi g law afforded no remedy. The common ¢ » e
JUSUC}:? Welfnwl:; i)()fn:vr::?cr; ?hwcy disapproved. 1 W.S. Holdsworth, A History of English Law
quas n

397 (7th ed. 1956).

8 The R ter mpilation of the forms [o) nal wr most euelally 1n use, was not
e Regis a comp of rigina 1its B

i anyone—private person or Chancery
Ofﬁc%al ot dCVClOdptzd S:C[ieorfalizllflfem:gssk.m’;gisbtyhe a);uhorslgi!;) of the Register of W:[{:
Ofﬁlell——WhO 163{"6 d (:Jbt Particularly in view of the Chancell_ors power lq[{ssue nﬁw t;«(;m s
remﬂllﬂs l?ll;if {olr:heoexisiing forms, it was an “extremely var:able(;n?g;l%; ting collec .
;1;)31:2;6“ A Concise History of the Common Law 276 g(ggh eSc.hiller - e Nature and
: SChmer',JuriSLS’ A fl:'(l)lgmlj Il: %:\\I/. ‘12%26‘2'71%12’976571)- see)" L. Vacczvl, Contributo allo
igni ists’ Law, .U.L. . . 67); )
ssllggilgcc?:lcren:ticjisré;tssisliIZO nel diritto romano (1976), reviewed by Stein, 24 Labeo 57 (1978).
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traditional Roman jurist’s view, like the traditional

was t i
hat law was not something created, but
permanent and unchan ’

tage of the people. These rules were T
and declared by experts only when th
was at first treated as the declaration a
been the law. Even when it was reco
control of remedies created new Ja ;
the law as something unalterable.

However, the procedure in Rome, as in E
. .. . ’ n lan i
[;‘):c:;r;)tecr)‘i(fiirgallgecmon Fhe mter.pretive views ofglhedl’eé)::lc:)l(degtlh}?[ 2 the
brovided anyin Yucixpferlence. L{ke the common law jury, thg RoS Oul.d e
provided an bglh ;) nontechnical experience of life. This expenl'r;an judex
ooty St [ys;ems thr_oug.h the use of standards.!? Stand n:ie nas
spec abso[u*:el pb ate for apphcanon by laymen since they are n a; e
i absol [ec);m;lt ?;(e relative to time and place and circumstar?[ ey
O mox for tec ab(? : nowledge bl.ll for a judgment of conduct l():: Ehey
Somitort sense al ltl)l common things. The counterpart of the ;C ioh
i exampleniivheneshs was ‘the Roman standard of good faithjghsh
anersbi i ,ﬁrsten tde main commercial contracts like sale, hire o
D ich ther e B made enf(?rceable, the content of the o'bli 'and
oo i wﬁenea c:irixs ::iep:rrct:es was dete;mined by the standgaitcliogi‘
' i se over such a co
}f:;r(r)r::;l}::tjri]rslt;;gtgcfi Fh}f tudex to condemn the deferfd;]:lrtatc(;' ;Eaetepvraelor’s
by o aith, to pay the P]aintiff. The phrase enabled the fiiesum
e The e mzt;or counterclaup which he thought affected ch e
ing con s I :Lored the application of the standard and, by f. 1'1"3“
5 court prac thé, elryl gradually enunciated a series of du'tiesy %how.
rac s fiojuded th sg that the good faith standard, required b t.h o
o o ,[hes}; (;E[' on the seller and buyer respectively, Th 2y advised
' 1es, but he had the last word ir applicy ?dVl.Sed
particatns cas on their application in a

Another featu

re of the formular
. X rocedure . .
for the introduction of equity whe yp was that it provided scope

law and equi .. n the law became too strict, 1

e ety e adminiteed by scparate cours, whereas in Rome

unity, the Romans distils er.eh by the praetor.! Despite this procedural

based on custom and ngl.%s ed clearly between the traditional us civile

forced established 1 codified custom, where the praetor’s formul :
aw, and the i rmula en-

S us honorarium, whi :

new remedies , which owed its origi

as we have notmc[iroiuced by the praetor on the advice of the 'lslrci)rtlsgl; .

it ed, the praetor could grant a new formul Jurists. For,
sting formula, on his own authority ula, or modify an

ly p P q Se € re nition
An €arl éexam le of raetorian e u1ly was ba d on [h
COg

English juqd

rather was 3

€ occaston required it Ie
nd clarification of what ha
nized that legislation and

w, there was still a tendencyp

gislation
d alway’
raetoriap
o talk of

" P Stein &
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1 See Buck)al and, Legal Values in Western Society 93 (1974).

nd, Praetor and Chancellor, 13 Tul. L. Rev. 163 (1939)
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ging customary rules that were part of th Se}: of,
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e who seriously enter into transactions should have their inten-
led, even though they have failed to comply with the particular

ions fulfl
bed by the law.'? The praetor recognized that the legal

forms prescri
forms for transferring property were instrumental rather than ends in

(hemselves. He could not change the law and validate an informal trans-
fer, but he could protect the intended beneficiary by granting him appro-
sriate relief. Thus, where a buyer had received that which he had bought
without observing the appropriate form of ownership transfer required
by the law, and the seller—who was still the owner at law—attempted to
recover it, the praetor gave the buyer a special defense to the seller’s
action. 1f the buyer lost control of the property, the praetor gave him an
action to recover it based on the ficion—which the iudex was instructed to
assume—that the buyer had held it for the period necessary for him to
pecome owner by prescription.

On the other hand, when the parties’ intentions were vitiated by fraud,
duress, or mistake about a fundamental element in the transaction, the
praetor would refuse to enforce a transaction, even though it was valid
according to law. Provided the requisite form had been complied with, the
old law looked no further. It treated the legal obligation as deriving from
the form. However, the praetor gave a defense to the victim of fraud or
duress, if the other party tried to enforce the transaction, and he treated a
transaction vitiated by mistake as void ab initio. Later he allowed the victim
restitutio in integrum, which was a decree restoring a prejudiced party to the
position he had been in before the tainted transaction took place, notwith-
standing that the transaction had satisfied the requirements of the law. If
the praetor had used this power of ordering restitutio to0 enthusiastically,
he would have undermined public confidence in the law and its forms. It
is a testimony to the restraint of praetors and of the jurists who advised
them that the power was only exercised in certain limited classes of cases
and then only after the praetor himself had investigated the circum-
stances and satisfied himself of the truth of the complainant’s allegations.

The result of the Roman legal development by juristic advice was
similar to that of the common law development by judicial decision. Both
produced a chaotic jumble of rulings, and those who sought to discern a
rational structure beneath the intractable mass of legal opinions often
looked in vain. This was the stage reached by English law in the early part
of the nineteenth century. Jeremy Bentham and his follower, John Aus-
tin, drew attention to the uncertainty and unpredictability of English case
law and argued in favor of its codification, or at least its systematic

restatement on orderly principles.
111

It is a situation similar to the nineteenth century English debate on the
form of the law which in my view provides the key to one of the mysteries

¢hat thos

11 p_Stein & . Shand, supra note 10, at 97: Stein, Equitable Principles in Roman Law, in

Equity in the World's Legal Systems 75 (R. Newman ed. 1974).



