
A Practical Guide to 
Advising Clients About 

International Joint 
Ventures 

ore Foreign com- 

I 1 Do not be surprised if 

your client s ~ n ~ p l ) ,  does 
not know where to start- 
and expects you, a5 the at- 

Philip R. Man 

torney, to pro\:ide advice. 
The decision to do busi. 

ness in a particular coun- 
try can be driven by 
several factors. Your 
client may be Following 
customers, meeting a per. 
ceived demand For prod- 
ucts o r  responding to an 
invitation from a private 
o r  public entity For bids ir 
a privatization. 

As a first step, a client 
should gather informatior 
to create a country "pro- 
file" which gives a sense 
of the opportunity, and th  
risk, invol\.ed in engaging 
in the type uf business 
being cuntemplated. This 
profile \ \ i l l  assist in decid 
ing whether to do busine: 
and how to enter that 
country's market. It 
should prwidc the tools 
For assessing \ \hcthrr  a 
particular wnture makes 
busincss sense. (Even 

hough this may seem self- 
wident, many clients ma!. 
wertook it.) 

The profile should in- 
:lude tax, labor, eco- 
lomic, political, industry 
;pecific and legal informa- 
ion. To some extent the 
-ype O F  detailed informa- 
ion relevant to your 
:lient will depend upon 
he joint venture activity 
~ e i n g  contemplated. It is 
'airly certain that your 
:lient will need to know 
ibout taxes o n  income, 
lividends, interest, loans 
md  on management or  
:ethnical services agree- 
ments. 

Your c l ~ e n t  will also 
want lo know I F  any tax 
holidays or  other type OF 
tau relief IS available (and 
the strings attached to it). 
Check For Favorable tax 
trestles; ~t may be advanta- 
geous for your client to 
own interest in the ven- 
ture through a non-U.S. 
entity. 

W ~ t h  respect to labor 
concerns, ~t may be rele- 
\ant Fur your client to 
know the rules regarding 
unionization and the use 
of expatriates. It may also 
be important to under- 
stand the general labor cli- 
mate and obtain 
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information about health 
and welfare policies, at- 
will employment, and ap- 
plicable labor laws. 

Important economic in- 
formation would include 
the rate of inflation; the 
risk of devaluation: limita- 
tions on repatriation of 
earnings, profits, divi- 
dends and capital; restric- 
tion on foreign 
investment, and controls 
on currency exchange. 

In addition, your chent 
may need to know 
whether there are restric- 
tions on exports or  im- 
ports, whether licenses 
may be required, or  duties 
imposed. The proposed 
joint venture may not be 
financially feasible ~f the 
necessary equipment is 
not manufactured In the 
country and the import 
duties make the cost pro- 
hibitive. 

Political Situation 
The importance of the 

polltical situation should 
not be underest~mated. 
Factors to cons~der  are re- 
ceptivity to fore~gn owner- 
ship in general (and 
American ownersh~p In 
particular), the need for a 
local partner, the influ- 
ence of government offi- 
c ~ a l s  or  departments, the 
stability of the poht~cal  
system, whether there IS a 
history of expropnatlon, 
and any specla1 influences 
on governmental decl- 
slons which would affect 
the venture. 

One of your first legal 
cons~derations should be 
whether the jo~n t  venture 
~ ~ o u l d  fall wi th~n the 
scope of any antitrust o r  
competltlon law, U S or 
toreign. I f  i t  docs, the pro- 
posed venture mav need 
to be s~gnihcantly rnodi- 

fied to be legally viable. 
Although specific tests 

of the applicable law must 
be applied to the situation, 
a first-run analysis would 
look for the creation of 
any barriers to entry, mis- 
use of dominant market 
power, market division, o r  
price-fixing. If the joint 
venture involves an equity 
investment, merger laws 
may apply. 

Other pertinent ~nforma-  
tlon includes whether the 
legal system is based upon 
ciwl or  common law, the 
system's reputation for 
quality and impartiality in 
general (and in handling 
foreigners in particular), 
applicable corporate o r  
partnership law, whether 

I t ' s  imperative 
t o  engage 
smart, 
reliable, 
responsive, 
experienced, 
English-speaking 
local counsel. 

any governmental approv- 
als are required, and pro- 
tection of confidential 
~ n f o r m a t ~ o n ,  trade secrets 
and intellectual property 
r~ghts.  Laws regard~ng dis- 
pute resolution and en- 
torcement are also 
important. 

Sources of information 
for compiling this type of 
country profile include 
the U S .  Embassy, the 
State Department, the 
Commerce Department, 

relevant consulates, the 
World Bank, the IMF, the 
European Commission, 
the American Chamber of 
Commerce in the foreign 
country, consultants, large 
accounting firms and their 
publications (for example, 
Price Waterhouse's Doing 
Business gu~des),  local 
counsel and potential lo- 
cal partners. 

Stra tegic Approach 
Concurrent with devel- 

oping the country profile, 
your client should develop 
a strategic approach 
which includes goals, lim- 
its, and alternatives. One 
of your most important 
contributions to the trans- 
action will be to continu- 
ously and consistently 
help your client focus on 
the business decisions to 
be made, and advise about 
the available alternatives. 

Questions to consider 
include: What will happen 
if the transaction falls 
through? What alternatives 
are available? How much 
is your client willing to 
risk to make ~t work? How 
much capital and how 
many employees is the 
client willing to devote to 
the project? 

Your client should: 
Have a clear sense of 

limits before developing 
the transaction and ex- 
pending a significant 
amount of money and re- 
sources in the course of it. 

Form a clear idea of 
business goals and fall- 
back posit~ons, before ap- 
proaching potential joint 
venture partners. 

Develop a sense of the 
amount of equity and the 
degree of operating con- 
trol desired. 

Decide how long to 
stay in the venture and 

how long partners should 
stay in. 

This strategic approach 
will evolve as your client 
gains more information, 
and will provide the sense 
of direction necessary to 
complete the transaction. 

Local Counsel ! 

ularly at reasonable inter- 
vals. Your client may wish 
to require bills in U.S. cur- 
rency. 

You should decide at 1 
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the outset what role you 
want local counsel to play. 
Your client. and you, may 
feel most comfortable hav- 
ing you controlling and 
drafting documents, w ~ t h  
local caunsel reviewing 
documents and assisting 
in negotiatians. In situa- 
tions involving extreme 
distrust of foreigners and 
foreign-Iooking docu- 
ments, you may still take a 
lead role, but a less visible 
one, working through lo- 
cal counsel. 

Alternatively, you can 
entirely delegate the mat- 
ter to lacal counsel. How- 
ever, you should realue 
that this can be proble- 
matic because of geo- 
graphic and cultural 
distances and differences. 
Expect communication to 
be a problem. Stay in 
close contact with local 
counsel to assure that he 
or she is doing what you 
want, how and when you 
want it, 

Local counsel fees grow 
quickly. Bills should be 
scrutinized carefully and 
may be negotiated, de- 
pendmg upon the circum- 
stances. 

Joint Venture 
Partners 

Companies seek local 
joint venture partners for 
many reasons. They may 
want local capital, skills, 
polltical acumen, o r  tech- 
nological or  business ex- 
pertise. A local partner 
may be required by law, 
for example, for a bid re- 
gardmg a telecommunica- 
tions license. In some 
cases, economic policy 
may simply dictate local 
ownership and/or control 

Partnering ralses sign~fi. 
cant issues, which In- 
crease in number and 

zomplexity as the number 
3f joint venture partners 
grows. Your client needs 
to be aware of this when 
engaging In preliminary 
discussions with potential 
partners. 

Carefully research and 
investigate all potential 
partners. It is important to 
determine their financial 
condition, the identity and 
percentage ownership of 
the actual shareholders or  
partners, background and 
the existence of any politl- 
cal scandals or  bribery, 
experience in the pro- 
posed business and ability 
they claim to bring to the 
venture. The same sources 
of information used for 
the country profile may be 
able to contribute to this 
effort. 

Generally, the  most im- 
portant issues among part- 
ners concern the scope, 
purpose, control, financ- 
ing and expected Financial 
return of the venture. 

Other common major is- 
sues are operation of the 
venture, contracts be- 
tween parties, and trans- 
ferability of interests. 
Resolution of these issues 
will ohen turn upon what 
each partner brings to the 
venture. 

Teaming Agreements 
Once your client enters 

serious discussions with 
certain potential partners, 
and particularly in a bid 
for public license, the par- 
ties may Find a teaming 
agreement useful. 

Bids are  generally com- 
plex and on a tight time 
schedule. The combina- 
tion often requires work 
to begin before the parties 
have reached agreement. 
Teaming agreements typl- 
cally provide for confiden- 

tiality, sharing of expenses 
and exclusivity while the 
parties determine whether 
they can reach a definitive 
agreement regarding their 
business relationship. 

By addressing these is- 
sues up front they provide 
a temparary frampvork In 
which the parties can 

Exclusivity provisions 
,hould be drafted with 
reme consideration 
:are. The failure rate 
hese discussions is hig 
md your clknt will 
illy wanf the freedo 
Jursue this opportunit 
hiith other partners wi 
)ut significant time de 
)r other consideration 
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nt, timing and type 
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transactions. 

In vestment Concerns 

Experience has proven 
that the most crucial stage 
of any foreign investment 
is the consideration given 
to preliminary concerns. 
Potential investors should 
carefutly identify and con- 
sider each of their short- 





sions, many have policies 
against completlnp them. 

Con versions 
o f  Currency 

Any foreign investment 
may requlre that currency 
be converted Into host 
country currency. The con- 
vertibility, valuat~on, and 
stabdity should be analyzed 
prior to concluding any In- 
ternational transaction. 

If host country currency 
is not readily convertible, 
i t  might be convertible 
through barter transactions 
via one or more ~ntermedi- 
ary countries. If a barter 
transaction is to be relied 
upon, the laws of all coun. 
tries involved should be re- 
viewed and any such 
barter opportunities should 
be put into place prior to 
concluding any foreign in- 
vestment. 

Particular attention 
should be given to customs 
and import/export regula- 
tions. 

Insuring Investments 

insurance is often avail- 
able to m i n ~ m ~ z e  the risks 
lnvolved In international 
transactions. Particular at- 
tention should be given to 
the type(s) of coverage, any 
waiting period for payment 
of claims, the length and 
cost of coverage. In addi- 
tion, insurers often require 
significant amounts of In- 
formation concerning the 
proposed investment and 
financial situation of the 
investor prior to issuing 
the coverage. 

Principals may prefer to 
keep such information 
confidential. 

Insurance may be avail- 
able lor confiscation, ex- 
propriation, nationalization . - 

and deprivation, political 

As wlth any international 
investment, proper plan- 
ning requires an analysis 
of tax laws presented by 
the host country, the coun- 
tly of the foreign investor, 
and any intermediary 
countries involved. Any ap- 
pl~cable international tax 
treaty should also be con- 
sidered. 

Tax Exchange of Infor- 
rnatlon Agreements, such 
as the ones recently en- 
tered by the United States 
with Mexlco and many 
Caribbean countries, are 
beconung more and more 
common and cannot be 
overlooked. 

Principals considermg 
intei-nat~onal transactions 

should consider ut~lizing 
host country tax holidays 
and one or more interme- 
dm): countrles in making 
inLestments. For example, 
the use of the ~ntermediaty 

country in the payment ot 
royalties may permit royal- 
ties k o m  a host countty to 
be indirectly repatriated to 
the home country without 
taxation, where a dlrect re- 
patriation would have been 
subject tq tax in one or  
more countries. 

Consideration of tax con- 
sequences should also fo- 
cus upon host country tax 
exemptions (for certain in- 
dustries) and tax holidays. 
These generally require ne- 
gotiation with the appro- 
pnate governmental 
authorities. 

Advice rendered to 
United States investors in a 
foreign enterprise should 
Include a review of prow- 
slons involving controlled 
foreign corporations, for- 
eign personal holding com- 
panies, passive foreign 
investment companies and 
other provisions O F  the 
United States Internal Rev- 
enue Code. 

Counsel should be care- 
ful not to subject princi- 
pals to taxation in other 
countrles as a result of 
their advice unless such 
taxation would result in 
substantial reduction of 
overall tax costs, and care- 
Ful consideration has been 
glven to other intangible 
aspects, such as unwanted 
sclutiny by intermediary 
country tax authorities. 

Personal Concerns 
Principals must be care- 

Ful that Investments will 
not adversely impact their 
peisonal financial situa- 
tions. Fore~gn principals 
are often concerned about 
maintaining their invest- 
ments in confidence. Fear 
of reprisal by governmen- 
tal authorities and others 
are often very real con- 
cet ns and should be cau- 
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M erchandise exports in 
1990 contributed 

about three-fourths of real 
growth in the US. gross 
national product. In recog- 
nition of the importance of 
exports to GNP growth, the 
US. Commerce Depart- 
ment's International Trade 
Administration and other 
Federal agencies have in- 
creased their efforts to as- 
sist U.S. companies of all 
sizes to pursue interna- 
tional markets. 

Consequently, this in- 
crease in participation of 
smaller, more geographi- 
cally diverse companies in 
international commerce 
has afforded practitioners 
In smaller towns and clties 
opportunities to address IS- 
sues which, perhaps, many 
previously thought were 
the exclusive domain of 
large law firms in large 
coastal cities. 

Because the increase in 
international commerce 
and the concomitants of 
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ers in nonadopting states 
by providing an awareness 
of the basic issues involved 
in the enforcement of for- 
eign-nation money-judg- 
ments. 

Purpose and 
History 

Foreign-nation judg- 
ments were enforceable In 
the U.S. long before the 
Act was drafted. The U.S. 
Supreme Court in Hilton I). 

Guyot, 159 U.S. 113 (1895), 
ruled that foreign-nation 
judgments must be given 
the same recognition as 
judgments of sister states, 
provided certain hnda-  
mental standards of fair- 

less are met. Unlike the 
lecision in Hilton v .  Guyo 
lowever, the Act is not 
,ased upon principles of 
:amity. 

As is succinctly ex- 
messed in its prefatory 
lote, 13 U.L.A. 261 (19 
he purpose of the Act 
ncrease the likelihood 
J.S. judgments wdl be 
~gnized in other count 
Because many countries 
-equire reciprocity of rec- 
~gnition of judgments, the 
xistence of a statute 
which clearly states that 
'oreign-nation judgments 
are recognized makes it 
much easier to meet the 
reciprocity requirem 

Withoht such a sta 
U S .  citizen seeking to 
Force a judgment abro 
would have to depend 
upon case law and the 
somewhat amorphous con 
cept of comity in convinc- 
ing the foreign tribunal 
that reciprocity does, in 
k t ,  exist in his o r  her 
state. Most foreign-nation 
tribunals, many of which 
are based upon the civ 
law system are, under- 
standably, much more 
comfortabie with statut 
than statements of gen 
principles of 'law burie 
opinions. 

Another, albeit secon 
ary, purpose of the Act 
to provide uniformity i 
the recognition of fore 
nation money-judgment 
It is important to distin- 
guish between recognitio 
and enforcement of a for 
eign-nation judgment. Rec 
ognition gives that 
judgment res judicata a 
collateral estoppel effect 
the US. forum. Enforce- 
ment is not dictated by t 
Act. 

Enforcement is accom- 
plished in the same man- 



Cher~e W~lson Blackburn 
P.O. Box 1806 
Charleston, SC 29402 

t M a ~ n  Street 

;o that it cannot be en- 
brced in the courts of an- 
xher  state, depends upon 
.he question whether its 
x,~rpose is to punish an of- 
'ense against the public 
ustice of the state, or to af- 
'ord a private remedy to a 
Berson injured by the 
wrongful act." (Id. at 673- 
74, 13 S.Ct. at 229-30.) 

For the practitioner 
seeking to apply the Act to 
a judgment which is subse- 
quently found to be out- 
side the scope of the Act, 
all is not lost. Section 7 of 
the Act is the savings 
clause which provides that 
the "[alct does not prevent 
the recognition of a for- 
eign judgment in situations 
not covered by the Act. 
Therefore, a judgment 
which is considered a mat- 
rimonial matter, for exam- 
ple, and not subject to the 
Act may still be recognized 
by a court as a matter of 
comity."(See Wolffv. Wolff, 
Md. App. - , 389 A.2d 
413 (1978).) 

Defenses to 
Recognition 

Section 2 states that the 
"[ajct applies to any for- 
eign judgment that is final 
and conclusive and en- 
forceable where rendered 
even . . . though an appeal 
therefrom is pending or it 
is subject to appeal." 

Mandatory 
Nonrecognition 
Grounds 

Section 4 provides that 
certain defects or  charac- 
teristics will render the 
judgment "not conclusive' 
and, therefore, not subject 
to recognltlon under the 
Act. These defects or char- 
acteristics can be: 



contact requirement of 
due process. 

Tourist Traps 

This possibility of recog- 
nitlon of judgments based 
upon such liberal methods 
for obtaining personal ju- 
risdiction arguably raises 
the specter of default judg- 
ment "tourist traps." 

The New York Supreme 
Court, Appellate Term, 
grappled with thls problem 
in Siedler v. lacobson, 86 
Misc. 2d 1010, 583 N.Y.S. 
2d 833 ( 1976) First Depart- 
ment. 

While on holiday in Vi- 
:nna, the defendant pur- 
:hased From the pla~ntiff, 
pn antiques dealer, a por- 
zelain figure. Beheving its 
age and value had been 
misrepresented, the defen- 
dant refused to pay. Two 
years later the plaintiff 
sued in the Austrian court 
under a long-arm statute. 
The defendant was served 
with process in New York. 

The New York court 
ruled that it was not the in- 
tention of the legislature to 
adopt as a basis for recog- 
nition of a foreign-nation 
judgment a ground for per- 
sonal jurisd~ction as liberal 
as "transacting any busi- 
ness" applicable under the 
New York long-arm stat- 
ute. The New York court 
recognized that the holding 
could result in the adverse 
treatment of New York 
judgments abroad for lack 
of reciprocity; however, 
the court maintained that 
the defendant's contact in 
this case "was so  casual 
and incidental to the for- 
eign Forum that it could 
not possibly serve as a ju- 
risdictional predicate suFfi- 
cient to grant conclusive 
effect to the default judg- 
ment sued upon. . . ." 

In another more recent 
New York case, however, 
the Fourth Department of 
the Appellate Division in 
Porsini v .  Petricca, 90 A D.  
2d 949, 456 N.Y. S.2d 888 
(A.D. 1982), ruled that rec- 
ognition should be extend- 
ed to any jurisdictional ba- 
sls it recognizes in its 
internal law. 

Insufficient process may 
result in a Finding of a lack 
of personal jurisdiction. 
The California Court of Ap- 
peal found in lulen v .  Lar- 
ton, 25 Cal. App. 3d 325, 
101 Cal Rptr. 796 (1972), 
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increasing efforts in the 
planning, training, and ed- 
ucation area; and ensuring 
Improved understanding of 
the border environment. 

The plan has been used 
by the two governments to 
answer criticism in each 
country that environmen- 
tal issues are not being ad- 
equately addressed In the 
NAFTA. 

As of spring 1992, other 
developments w h ~ c h  have 
taken place outside of the 
NAFTA negotiat~ons have 
helped strengthen U.S.- 
Mexlcan commitment to a 
better environment. In 
early 1992, Mexico com- 
mitted substantial Funding, 
In the amount of $147 m ~ l -  
lion, for border ~nfrastruc- 
ture projects and 
environmental enforce- 
ment. Also, the US. and 
Mexico have had substan- 
tlve discussions on how to 
tackle polluters on both 
sldes of the border through 
joint enforcement actlons. 
and on proposals to ad- 
dress increas~ng pollution 
problems in Mexico City. 

Trade Issues 
in the NAFTA 

Environmental issues are 
being addressed in the 
NAFTA chapters on invest- 
ment, standards, and dis- 
pute resolution, but they 
are clearly subservient to 
trade matters. For in- 
stance, environmental 
sues relating to pestici 
or other environmental 
standards are bemg 
with in the context 
free trade agreement o 
if they are perceived t 
have a direct bearing o 
trade. 

There has been an 
ing effort in the nego 
tions'to seek harmoniza- 
tion of regulations and 

Regardless of which po- 
sition is correct, though 
NAFTA will certainly fall 
short of dealing with envi- 
ronmental issues in the 
manner proposed by most 
environmental groups, the 
Bush administration is 
being forced to focus more 
attention on environmental 
concerns In the KAFTA 
then it had desired. 

With rising publ~c expec- 
tations, the issues of trade 
and environment may end 
up on a collision course 
which could derail the en- 
tire agreement. 

NAFTA is leading to sig 
nificant changes in how 
trade negotiators approach 
a free trade agreement. 
Trade policymakers have 
struggled to address the 
concerns of the envlron- 
mentalists wlthout turning 
the NAFTA into a trade 
and environmental agree- 
ment. 

Given the growing pub- 
lic concern about the ef- 
f e c t  of trade on the 
envlronment, this 1s not an 
easy task and has added to 
the complexlt~es of negoti- 
ating a free trade agree- 
ment wlth countries that 
have vastly d~fferent capa- 
bilities in coplng uith envl- 
ronmental Issues. 
Nevertheless, it  1s falrly 
clear that free trade and 
the protection of the envi- 
ronment are no longer 
mutually exclusive 
objectives. rn 


