
ARTICLES rJ k r c  

A REVISIONIST VIEW O F  CUSTOMARY 
INTERNATIONAL LAW 
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In the popular view international law is a charade-gov- 
ernments obey it only if convenient to do so and disregard it 
whenever a contrary interest appears.' Thus the New York 
Times recently asserted that "observing [international] law is 
~oluntary."~ "[TI here being no world government, there's 
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1. This judgment as to the common perception of international law is widel) 
shared among international lawyers and across disciplines. SPP J. BRIERI-Y. THE 
LAW OF NATIONS 68, 71-72, 75-76 (H. Waldock ed. 1936); L. HENKIN, HOW N.\- 
TIONS BEHAVE 25-26 (2d ed. 1979): J. JACKSON, WORLD TRADE A N D  THE I,;\\V 01: 
GATT 14 (1969); H. Mol~<;~;.~Trrnr~. I'OLITICS AMONG N.ZTIONS 275 (3d ed. 1964): 
Fried, I ~ O U J  E@CIPIII ~ I ~ ~ ~ I I I N / I O / I ( I /  LOU#!, in I'HE RELEVANCE OF INTERNATION.\I. L\\v 
93-132 (K. Deutsch & S. Hofflniin cds. 1968) [hereinafter cited a$ RELEV.~NCE 01: 

INTERNATIONAL LAIV]; Ni111et/. II'C~/)P(/ Ilbjid I,~il l .  N.Y.  Times, Apr. 19, 1984, at 19. 

In this Articlc I makc a modest attempt to respond to I'rofessor 1,evi's criti- 
please cite the U C L l  L n i ~  Reuiew as 33 UCLA L. REV. - (1986). cism that "international la~vycl-s hiikc treated their sul~ject in sovereign indcpen- 
please address to Chief Article Editor, UCLA Law Re A dence from others." N'. I,EVI, I..\Iv .\XI) I'OI,II'ICS I N  THE IN.I.EHNA~-ION.\L. SOCIKIJ 7 
view, 405 Hilgard Ave., Los Angeles, CA 90024. Manuscripts will not '(1976). His complaint i \  basecl 011 the tendency of nianv international 1;1\t\ers to  
be returned unless postage is provided. NO responsibility will be as* t conceive of scholars hi^^ a\ the ~ncclia~lical application of rules to abstractl! d l - a ~ ~ n  

sumed for lost Manuscripts not accepted for publicatio a fact situations, without terer-cncc. to ~ h c  political, cultural, social, o r  economic en\ i- 

will not be retained. rorlments that deterniillc tlic Incanlng ;ind rclc\*ancc of' those 1-ules. SPP 130) Ic, 77111 
I ~ T ~ I ~ T J O I I C ~  of I I I ~ P T I I < I ~ I O I I [ I /  I,(~i[l: TI//' .SC/I /~I / /  I ~ C / : ~ ~ P P I I  I I I ~ O I  I / o / / o I I ~ , /  1.(1i[# 011d IIIICI I ! O / I O I / U /  

The Review has requested contributing authors to disclose any eco P O ~ I ~ I C S ,  10 CAL. W .  INI  'I. I,.] 103 ( I!)XO). 1'0 hricigc the disciplinarl gap, or '11 Ic,l\l 
nomic interests affiliations which may have influenced the posi to look across it. I drat\ oil rhc i n \ ~ g h ~ \  01' ])oIir~caI scicntis~\, eociologists, I1isto1.i- 
tions they have taken in leading articles. Pertinent information will b a15 11 ho ha \c  1cl1c.r tc*cl o n  lllc I - I I I V  01' I.r\\. 111 11ic \\.orld o f  ~ n ~ c r i i , ~ -  
found in the author's hotnote. 
Citations conform generally to . I  i '~?l /o).~)~ S ~ r t ~ r n  OJ C;f~flo)l (13th ed 
1981). 
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no such thing as world law."" More knowledgeable and so- 
phisticated observers, including some of America's most dis- 
tinguished diplomats, have expressed similar sentiments. 
John Foster Dulles observed that "a stable world order de- 
pends most of all upon the existence of an adequate body of 
international law," and he lamented that "there is no such 
body of law today."d Dean Acheson disparaged international 
law generally, viewing it as an "academic" program about 
which working diplomats were "understandably and wisely 
reticent."S With reference to major crises like the Cuban 
missile crisis in which he was consulted, he testified that in- 
ternational law had no place." George Kennan broadly con- 
demned the American penchant for a "legalist-moralist 
approach to world problems" because of its unrealistic as- 
sumptions about the real world of international relations.' 

3. Id. 
4. J. DULLES, WAR OR PEACE 198 (1950) (comments made in a discussion of 

the potential of the United Nations). Secretary of State Dulles sounded the same 
theme. See Dulles, U.S. Constitution and U.N. Charter: An Appraisal, Speech 
before the American Bar Association, Aug. 26. 1953, U.S. Dep't of State Pub. No. 
5 194, r.ep,ul~ed it1 29 DEP'T ST. BL~LL. 307 (1 953). 

5. D. AC~IESON, FRAGMENTS OF MY FLEECE 156 (1971). 
6.  Acheson, Rr~ncr)%.s, Po~lel: Crrbarl Qtrnrnnti~re-Itt~plicntio~~s for //re Fti~rcl-e, 57 

AM. SOC'Y INT'L L. I'ROC. 13, 14 (19G.9). B I ( ~  see A. CHAYES, THE CUBAN MISSILE 
CRISIS (1974). For a critique of Chayes' positions, see Shalom, /nter.~lntio,tnl LQZJJPU 
C3 Ollrer Apologisls, 12 Po1.1-n 83  ( 1979). 

7. Kennan, .\forn/i/j nrrd Fo~ig.11 I ~ o l i c ~ .  64 FOREIGN AFF. 205 (1985). hfr. Ken- 
nan first proposed this theory in AMERICAN DIPLOMACY 1900-1950, at 9!5-101 
(1951). Woodrow Wilson is often identified with the "legalist-moralist approach" 
condemned by Kennan, but M-ilson too \\.as distrustful of laivycrs and particularl!. 
of' the idea of a world court. Yrcsidcnt M'ilson prefe.1-red instead to realize his in- 
ternationalist ideals through an international political organization. Sw IPitterson, .. I ' i d  S t  I h e  0 1  r I I d  o r ,  9 1 POL. SCI. Q. 279 ( 1976). 

For an endorsement of' the opposite approach by another cspel.icnced diplo- 
mat, sce D. MOYNINAN, I,OY:\LTIES (51-96 (1084) (criticizing a diminished commit- 
ment to the "rule of law"). Xchcson and Kennan wcrc reacting to a ino\.cment in 
the wake of World IYar I1 t o  cstahlish the "rule of la\\" (g-cnerally in an .American 
image) throughout the n-odd. Src. f . .  G .  CIARK & L. SOIIN, M'ORI.I) PE;\CE 
7 1 ' ~ ~ ~ ~ ~ 1 1  WORLD I,;\\\. (3d cd. I!)(iG): C.\Z'..IEN(:RS, .~'III.: Cohth to~ l,,\\\' OF ~ ~ . \ N K I N U  
(1958): 0. LISSITLYN. . ~ ' I I E  E : I ~ N \  0 0 1 ( 1 %  1); ~ I c c ~ c ~ .  TIIP 
Kokr o/Ldnzlt irl l l r ~  Polilircrl . f.s/)~r/s o/' l l i ) ) - /d .  rJj?ri,:r. 7 I .  I .  R E .  194 ( 10(i3) (hleckcr 
later becamc Acting 1,cg;ll Advisor to the D e p a r t ~ ~ ~ c n t  of'Sti~tc and iin~bassador to 
Romania). Proposals to ad\.:uic-c tlic I-ule of'1i1n.-n~id the ncgati\.c I-cactio~is-11~1.- 
sist. ($, r.g., A. B C ) ~ E ~ I A K ,  '1.11~ k '[T.~.t l~<~ 01: I..\\V I N  .\ ~II~I:I.I<:[~[:I .[IR.\[ .  \V~UI . I )  
( 197 1); H. COMM:\C;ER, '1'111; A~~I , : I<I~; . \N k11~n  3(i3 ( 19.50) (:4111crici111 r e s ~ ~ c c t  1;1i\- 

''\\.as tr~nsScrrcd. son~e\\.lii~t ~~ i~ ivc l> . ,  t o  ii~tc1-11atio1~:11 l i ~ ~ v . " ) ;  1 .  I ~ : < ~ . ~ S < : I I ,  A N  ~ K I . I R -  

NXTIONAI. RIII.E O F  I.;\\\. (l!)7i):.j. J.\(:KsoN. J. I,c)[~Is & AI. ~ I . \YS~ :S I I I~ I . . ~ .  I ~ ~ I > I . E ~ I I ~ S T -  
IN<; .rIIE .I'OKYO I ( I . I : .  1 :  I I : I  1 . :  ( I  1): R ~ t l ~ i ~ i .  
O ~ ( / P ) .  ( / / / f i  (;/tft().~' TIIP / ~ I I / I ,  I!/. / / I  / ( J I ~ I / ~ / / ~ O I / ~ ~ /  ~ , ( / i i ~  ; / I  ~ ~ J ~ I ' / ~ / /  /'o/I(:Y ( )( )k Rc\.ic.\\.). 7 7 

Political scientists of the "realist school" have expressed sim- 
ilar conclusions: power and national interest, not law, deter- 
mine government conduct.# For the most part, the writings 
of recent Secretaries of State, as well as international rela- 
tions theorists and political scientists, ignore the subject alto- 
gether.!' International law is thus relegated to the dustbin OF 
idealism. 

The international law community has responded to this 
"realist" attack with vigorous and persuasive rebuttal. In 
fact, there is an abundance of international law, and it is reg- 
ularly observed." Like domestic law, it serves many func- 
tions in society beyond the "restraint" function emphasized 
by the realist c r i t ique .~~nte rna t iona l  law embodies basic as- 

MICI~. L. REV. 336 (1979); Trimble, I~ltei- rational Trade arid The "Rule of Lour" (Book 
Review), 83 MICH. L. KEV. 10 16 (1985); Watson, ,-1 Renlis~ic Juvispruderice of 1nfer)tn- 
/jotin/ Loill, I980 Y . B .  WORLD AFF. 265; ste nlso T. FRANCK & E. WEISBAND, FOREIGN 
POLICY BY CONGRESS 155452 ( 1979) (discussing inappropriateness of sub-jecting 
national foreign policy to uniform rules); 'Trimble, Foreig11 Policy Frr~sh-ated, 84 
COLUM. L. REV. 317, 364-66, 373-77 (1984). 

8. H.  ~!OKCI.:N.~HAC~, sllp)r? note 1, at 277-96; Hoffman, It~!gr!!n!+!!n~.n~ nrtd l/w 
Co~l(rol of Forr~,  in RELEVANCE OF INTERNATIONAL I,Aw, s11pvn note 1, at 21-46. Both 
authors focus on the use of force. Although they seem to understand that the law 
dealing witEf"oI.Ce is a small part of international law, they do  not pursue the inipli- 
cations of that understanding. Morgenthau generalizes: "Governments . . . arc 
always anxious to shake ofI'thc I-csrraining influence . . . that might be harmfill to 
them." H. ~ ~ O K G E N T H A I I ,  ~ r r p ~ . n  note 1, at 28 1 .  And Hoffman states flatly that "cal- 
culations of powcr and comlnands or la\\. . . . lend to live on separate planes." 
Hoffman, .rlr/)l.n, at 26. S/r g.~,rrt~/l(y Bo)~le, .c/i/)rn note 1. at 194-98. 

9. The  memoirs of Sccrctnr.ics \'ancc and Iiissinger do not seem to reSer ro 
the subject at all. Current international relations theorists and political scientists 
are similarly indiiircrcnt. S I ~ )  IZoyle, .cti/1171 note 1 ,  ar 204-06. 

10. Srr, p.g.., A. C;II.~YES, S I I J ~ I T I  note 6; I , .  HENKIN,  srip)n notc 1; Fricd, J I I ~ I J T I  notc 
1. In this Article I somctin~cs r c f k ~  to the positions of "in~crnational lawyers" or oL' 
"realists." Ofcoursc, thcrc arc nlan!. important dilI'ci-e11ces ;Inlong the colnlncnta- 
tors I have grouped into thcsc t\co categories. l 'hc conlrnon Scaturcs of the vari- 
ous positions on the points tn;~tcrial li)r m y  discussion, ho\vevcr, are suflicielltly 
broad to justify the rcfcrcnccs. 

1 1 1.. H I ,  I l o t  I ,  ar -4(L-10. 320. 
12. S I I  I i t  I -  'I'hc realists i~nagillc 1;1r\ primal-il!. as a s!,srem 01' 

restraint, an invisible Sorcc th:~t stops all actor fi-0111 cloing something i t  is doitlg or  
wants to do, or  at Ic;\st inllucnccs its hchavior indcpendcntl!. of' other causes. In  
this view, criminal la\,. clctcrs peol'le Li.om c-olnmirtiilg c-rin~es: conrract la\\ rlc1c.j-s 
people ti-om hi-caching c.ontl.;Ic,ts: and rort I : I \ ~  dc~cl-s pcol~lc fi-om acting ncgli- 
gently. lhrl intcrn;llio~~;~l la\\.. ;IS tlicsc c.l.ilic.s scc i t ,  clot's t ~o l  (a11cl shor~ltl 1101) 

deter a go\rcrnmcn~ li-oil1 cloing ;~n!.~hi~rg. 
Although i~~tcr~l;l~ioii;hl 1 ~ I I I I I I I I S  I I I ~  o i t c l  0111  111;1t tlic i-o~~(x-pr 

of law call l,c 1ll11c.11 I,t-oi1tlc1. a~lt l  I I I O I V  co111pIrx ~ I I ~ I I I  s ~ ~ g - g c s ~ c ~ l  11:. 1 1 1 ~  " I X I C I I I ~ : I I ~ ~ ~  
assumptions inhcrc~lt in 111c t.calist vie\\.. . S I ~ I , ,  r . ~ . .  I ( / .  a1 13. 111cy too i t i co lpo l - ;~~~  111c 
image of' la\\. :IS ;I rc*stl.;~i~lt illlo ~ h c $ i ~  11nivc.1-sr. "hlost i ~ i t c r ~ ~ ; t t i o ~ ~ i ~ I  l:~\\.yc~.s :IIT 
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sumptions inherent in the organization of international soci- 
ety, such as the formal equality of states.'" It also allocates 
la~v-making authority among states, as through rules regard- 
ing territorial sovereignty and the law of the sea.'-' Interna- 
tional law also provides a process through which inter- 
national relations are c o n d ~ c t e d , ~ V o r  example, through the 
work of international organizations, and it serves as a lan- 
guage of diplomatic conversation. 

I do not propose to revive the general debate over the 
existence, meaning, o r  relevance of international law, a well- 
ploughed field in the legal literature of this century.lY Never- 
theless, the radically different conclusions reached by observ- 
ers of the same international political reality suggest a need 
for some further inquiry. One source of the general confu- 
sion may be found in the tendency of both realists and their 
critics to speak of "international law" as an undifferentiated 
whole. In my view both analyses are deficient because they 
fail to attribute fundamental significance to the differences 

committed to the belief that law, rather than being a mere fig leaf for the raw thrust 
of national power, is an independent variable exerting . . . a certain pressure on 
national decision-makers." Farer, I~?/er t ia t io~~al  Law and Political Bchazrio~ Toward a 
Co:olicrptunl Liasorr, 25 WORLD POL. 430, 430 (1973). The  restraint idea permeates all 
sorts of international law writing. See, ~ . g . ,  hi. KATZ, THE RELEVANCE OF INTERNA- 
TIONAI. ADJCJDICATION 1, 2 (1968): R. KIRGIS, PRIOR CONSULTATION I N  INTERNA- 
TIONAL LAW (1983); 0. LISSITZYN, .srr/)ra note 7, at 3-6; D'Amato, Tiie Relntiorz of 
Tlieories o~jrr~-isprrrde~~ce to Irr/e~.~in/ior~cll Poli~ics ntid Law, 27 WASH. & LEE L. REV. 257 
(1970); Falk, Tlie Rele~~a~rcr  of Pnliticnl C O I I / P S ~  to the .Yolure orld F~rnc/iortnlit~ oJ I~tterrrn- 
tiotrnl Lnw: .411 Ilite).t~iedio/r l'ieilr, in KEI~EVANCE OF INTERNATIONAL LAW, s11pr.o note 1, 
at 147; Friedman, Tlre R r n / i / ~  of I ~ ~ t r ~ ~ r t a l i o ~ ~ ~ i  Lo711--.-l Renf)p~.ni,rnl, 10 COLIIM. J .  
-1-RANSNAT'I. L. 46 (107 1). 

Professor Mc1)ougal and his colleagues, on the other hand. seem to havc 
downplayed the restraint li~nction. Set, p.g., hlcl)ougal, Lass\\-ell & Reisnian, Tlrpo- 
rip.$ :lborr/ /~rfr~.irnliorrnl Z,(~ill: Pj-ologrru In n Co)$g~rt.ntizlr J I I I ~ ~ . F / ) I ~ I I ~ C I I C P ,  )~f ) ) . l r~ trd  irr INTER- 
NATIONAL I,AW ESSAYS 43-60 (hI. hlcDougal & \Ir. Keisman eds. 1981). But their 
virtual equation of law t\.ith \\-hat states actually do  has been criticized asjustil).ing 
any conduct as lawl'ul. Srr Young. ?rrter.~icrlio~rnI Lniil nrrd Socinl Sci~rrc~: T / I P  Co~~/r.i/)ir- 
liotls of .\Iy).es S. .\lfL)orrg(r/. G(i Ahl. .j. IN-I.'L I,. (;O ( 1972). 

13. L. HENKIN, . S I I / ) I ~ I  ~ l o t e  1 ,  at 1.5-1 6. 
14. Id. at 17. 
15. SPP A. CHAYES, .srr/)trr note 6; Mv. (;OI>I.IN, '1.111 FITNC:.I.IONS OF IN-I.ERNAI-IONAI. 

I,AW 152-67 (1966): I<. 1).\&1, .I'III; (;IVl'.l.-I,.-\\\. .\XI) IN~ERN.VI.ION.~I.  EC:ONOMI(: OR- 
C;ANIZA.I.ION 4-5 (1970) (l,a\\. slioiild not he vic\\.cd primarily as rules: "la\\ \.ic\\.cd 
as proccdurcs and process scr\.cs l o  idcntif). the cornnlon interest in coiiiplcs 
situations."). 

1 6 .  \Ir. C o ~ i . 1 ~ .  . \ I I / ) ~ T I  ~ i o t c  15. ;it !(is-9.5: 1'. (;OKI<KI-I.. I..\Iv ,\xi) SOC:IITI,Y I X  IIIIC 

~E~ .AI~ IONS 01: S'1';Yl~E.S ( 1 ): Fi11k. .S t / / ) )T /  I lOIC 12, ill 1 4(&4!). 
17. For a recent revictv ol.tI1c (lclx~ces, scc gciicr-;~lly .1'. X.\KI,IN, I..\\\.. XIOK.\I,- 

ITY A N I )  1.11~ KEI..YI.IONS OF S.I..\.~ES ( 1  984). 
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between treaties and customary international law. This fail- 
ure contributes significantly to the lack of understanding sur- 
rounding much discussion of international law. 

International law is traditionally defined as the body of 
rules governing the relations of nation-states.In Those rules 
are divided into two major categories-treaty law and cus- 
tomary international law. Treaty law consists of expressly 
accepted obligations spelled out in international agreements 
freely adhered to by states. Customary international law con- 
sists of obligations inferred from the general "practice of 
statesv-what is habitually done by most members of the in- 
ternational community out of a sense of legal obligation. 
Customary international law is legally binding regardless of 
whether a state has expressly accepted it. Conventional doc- 
trine regards both types of law as equally a~thoritat ive.~* 

In this Article, 1 argue that it is erroneous to think about 
the two types of international law in the same way. They rest 
on different political foundations and should not be regarded 
as equally authoritative. A key to understanding the differ- 
ence, and to understanding the relevance and true role of 
international law in the world, lies in national political tradi- 
tions and structures that support the domestic implementa- 
tion of the two types of international law. 

I focus on the American courts' application of customary 
international law in order to illustrate the basic difference be- 

18. J. BRIERLY, .rri/)rn notc 1, at 1. 
19. I. UROIVNL.IE, PRINCIPLES OF P11~1.1~ INTERNATIONAL LAW 3-4 (1966). 
20. Akchurst, TIIP Iiiurnre1r.y of / / I F  S011rces OJ Itt/e1~1~0/in11nl Lnzil, 47 BRIT. I'.B. 1N.r'~. 

L. 273 (1974-75) (international larvyer); Gamble, T l ~ e  Tt~rnt~/C~rs/ottr  Diclrotor~r~: .-lu 
Overrlieril, 16 ?'EX. INT'I. I..J. 305 ( 198 1) (political scicncc view). Their equivalence 
is reiterated in the standard, modern casebooks and trcatiscs. Srr, r . g ,  L. HENKIN.  
R. PCTCH, 0. SCIIACIITER 8r H. SMIT, ~NTERN.\TIONAI. LAW-CASES ANI) MATERI.\I.S 
36 (1980); J .  BRIEKLY, . s I I / ) ~ / I  note 1 ,  at 4Ci64; ser nlso KEST,VI.EMENT (KE\.ISED) O F  

FOREIGN KELA- IONS I,AIV OF .IWE UNI-~EI )  S.~AI.ES 5 102 comrncntj, rcportcrs' note 4 
(Tent. llraft No. 1, 1980) (hcrcinalicr ciled as 1980 D K A F ~  RESI-ATE MEN^]. B I I /  $or 
Scott & Carr, Tlte I I I / ~ ~ ~ I ~ I I I O I I ~ I /  C~orrt./ nfJr~s1icr (III(I' /11r Trrn/~/Cr~.s/orrr I ~ i ~ / r o / n t ~ r ~ ,  16 .I>ES, 
INT'L, LJ. 347, 348 (1981). 'I'li(-)se authors are political scientists of the rcalisl 
school and sccm firndarnentally skeptical ahout international la!\.. Srr id. at 357. 
Consequently, like il.lorgcnthau ;lncl HolIinan, they may think tlic clucsrion of'liicr- 
archical rank is not irnl>ortant ci~oirgh to dcscrvc mt~ch attention. 

Sonic coinincntators li:r\.c ai.gucct that cllstonl;lr!. la\\ has hccomc less iiiil)or- 
tant than treaties. Sri, (;. I'.\KKY, '1'111- SOIIK(;~;S A N I )  I';\.II)E:N(;Es 01: IN.I'I-RN.-VI'I~NAI. 
LAW ( 1065). Olher-s sil! that rhc oppos i~c  is hal~pcning. Scr Gaml,lc. srr/)~.r/. a t  3 14: 
W a l d ~ ~ k ,  ( ; P I I P ~ . ~ I /  (~0111:~~~ 0 1 1  1'11bIi~ I I I / c I ~ I I ~ / ~ o ) ~ ( I /  I.(till, lO(j KEC. IIES ( ~ I I R S  1 ,  4 0 4  I 
(1962). 'I'hcv do 1101. ho\\.c\'cr. disagrce as  lo the equal hicr-archicnl status of' the 
two bodies of lati.. 
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tween it and treaty law. In practice, customary international 
law is applied primarily by the political branches, not the ju- 
diciary. But the analysis of the American judicial experience 
illustrates the weak political foundation of customary interna- 
tional law that I believe also undercuts its effectiveness in the 
minds of political branch officials and in other societies. 

In addition, I focus on the domestic law status of custom- 
ary international law, which is theoretically different from its 
status on the international plane. For example, if a state's do- 
mestic law requires conduct that is prohibited by treaty, the 
state is responsible for the violation of international law de- 
spite the binding character for domestic purposes of its do- 
mestic law. Despite this traditional distinction, I believe that 
my analysis demonstrates important lessons about the rele- 
vance and meaning of international law at both the domestic 
and international level. 

Judicial application of customary international law is also 
interesting because of the emphasis both realists and interna- 
tional lawyers place on adjudication as an element of an ef- 
fective legal system. Realists are fond of pointing out the 
absence of effective international institutions for adjudica- 
tion," while some prominent international lawyers have 
pointed with pride to the application of international law by 
domestic courts." In this respect American courts are an 
ideal subject for study because of their traditions of indepen- 
dence and judicial review. The application of international 
law by American courts lends support to the international 
lawyers' response to the realists' attack, and is adduced to 
show that international law is just like any other law. 

The claim has superficial plausibilitv. Article VI of the 
Constitution declares treaties to be the "law of the land." 
They are applied with the same force as an act of Congress.':' 
The  Supreme Court has declared customary international 
law to be judicially applicable." Some courts and commen- 

2 1. H. ~~OK(;KNI.II , \ [~,  . V / I / ) I ~ /  11ote 1 . :I[ 28 1 . 
22. S e p ,  P . S ,  K, I:.\~.ti. '1'11~ Kor.~.: o~ l)ostl;.s-~.~c: <;otlt<-~.s I K  -1.11~ I N - I ~ R N . \ . ~ I ~ N . \ I .  

IXC>AI. O R D K I ~  64-7(i, 123. 137-34 (!!(I cd .  1 !)(i4): I.iiIic11. 7.111, /'~.o/)rt. I {o/r  uf l)or~~(,.v/i, .  
( ~ 0 1 l l ~ t . ~  ill tllf I11/f1~11~///011~// I>(:fy/l Ol . / / ( , l~ ,  I I \'.I. . I .  l~, l . ' l .  I.. 9. 12, 4 7  (l!)70) (c01il.t~ :1rc 
"unoliicial agents o l ' thc  i l l ~ c ' ~ - ~ ~ a t i o ~ ~ ; ~ l  ICX;II 01-dc~."). 

2 3 .  ,yP/' ~ ~ ~ ~ l l / ' l ? / / / ~  I. .   lit:^ ~ 1 % .  ~ O l < l l < ; ~  ;\Fk'.\l lt.5 . \ X I )  '1.1 11,: ( ~ O ~ ~ ' l ' 1 ' 1 ' 1  1 ' 1 ~ 1 0 ~  1 (;:$-(;A 
(1972). 

24. '1.tle l ' i ~ q l ~ c t ~  I I:I~):III:I. 1'73 ( ? . S .  ( i i7 .  700 ( I  900): .\tt(, irr/k(/ 11otc 50 ;111ci ;I(.- 
cort1l)anying text. 

tators have suggested that customary international law is 
equivalent to "constitutional common law,"". applied by 
courts to directly restrain, or to limit the scope of, political 
branch c ~ n d u c t . ~ ' ;  

A closer look at the record, however, shows that the in- 
ternational lawyers' case is hollow. Unlike treaty law, cus- 
tomary international law has not traditionally been applied 
by American courts, nor should it be. There is no basis for 
the notion that it is a kind of constitutional common law, suit- 
able as a doctrinal vehicle for restraining acts of the political 
branches. Although this Article is confined to examining the 
use of customary international law by American courts, my 
analysis suggests the need for a broader revision of the tradi- 
tional status of customary international law. 

In Part I, I explain the traditional doctrinal framework 
and why the application or nonapplication of customary in- 
ternational law by American courts is a significant issue. In 
Part 11, I examine the cases in which American courts are said 
to have applied customary international law. I show that only 
a few of those cases actually involved application of custom- 
ary international law, and those cases can better be under- 
stood as reflections of decisions taken by the political 
branches of government in accordance with their recognized 
law-making authority. Particularly, I attack the use of cus- 
tomary international law-based on the much-celebrated 

-- 

25. By thc a n a l o g ~  to "constitulional cornmon Irtrv" I refer ~ ~ j u d i c i a l  decisiotls 
derivecl frorn iilrltlamental norms binding a government, but which never-theless 
may be modified through the legislative o r  other  political process of' that go\.crn- 
ment. (8 Monaghan, 7.11~ Slrp~.errte Cor ir / .  1 9 7 4  7i.rrrr. I . ~ I Y J ~ ( J O I . ( / :  (.'orrs/i/r~/iotrcil C ~ I I I I I I O I I  
Lam, 89 HAKV. I>. REV. 1 (1975). 

26. SPP i l f i n  notes 28-32 and acconlpanying text: .WP (1/.<0 FIenkin. I I I I ~ ~ I ~ I I ( I / I ~ I I ( I /  
Law cis 1,crzt) irl / / I P  I'llited .S/~/P.\.  82 M ~ o i ,  L. KEE'. 1555, 1564-67. I N ! )  ( I!)X-l) (~11s-  
tomary law supersedes earlier act of  Congress); I'aust, f i ~ r i ~ ~ - t r l J r r r - i . ~ ~ f ~ r / i o r ~  Oir/ 'r  l.\lr.(r- 
/ e v i / u ~ ~ i ~ ~ /  ,4ct.c /$ T~~~ror i s l r r  ( I I I ~ /  . \ ' ~ I I I I I I I I I I I I I ~ / J  ~ I I .  F U I Y > I ~ I I  I ' i o I ~ / / o ~ : ~  u/' ~ I I / ~ I ~ I I ~ I / ~ ~ ~ I ~ I ~  /.(/i~~ 

i'11der t h r  FSIJ   id / I I P  .Art o / S / n / r  Doc.tr.irr~: 23 \' . \ . . I .  INT'I.. I.. 1!)1 (I!)X:l). ;\c.co~.cling 
to Profkssor I'aust. "thc~jutliciary is bound t o  rccogtlizc lit~lits o n  I'.S. .jr~risclic.~ior~ 
imposccl by intcl-national I;trv . . . , 111 this rnanucr, i~ l t c i .na t io~~a l  l i t \ \ . .  ;IS i~~(.ol.j)o- 
rated in the (;onstitution, can aicl i l l  setting lill~its to t\.h;\t is collsti~ritio~i:~ll\ c.scSl,- 
cisablc judicial ar~thority." It/. at 200 11.3 1 ; .wr, nl.ro it/. ; I I  2 17 ( " ~ I I ~ ~ . I - ~ ; I I ~ ~ I I ; I ~  la\\ 
restrains the tSxecutivc . . . thl.otiglr the' ( : o r l s ~ i t t ~ ~ i o ~ ~ " ) .  1'1.oli.ssoi. 1';111s1 is clrii~c. 
cxplici~ 011 this l~oi111, 1>i11 11is I.C~'CI.CIICC 10 " ~ I I I ~ I ~ I I : I I ~ ~ I I : I ~  I;I\\.. :I< i ~ ~ < ~ o ~ . ~ ) o ~ ~ : ~ l c ( l  ~ I I  

the ( ; o ~ i s l i t ~ i t i o ~ ~ "  is l ~ c ~ p l c . x i ~ ~ g .  'l'~x,;~tich ; I I T  ;~ssig~rc.(I . S ~ ; I ~ I I S  i l l  I I I C  ( : ~ I I $ I ~ I ~ I I ~ ~ I I .  
1x1~ custot~l;rry i i ~ t c r r ~ ; t t i o ~ ~ ; ~ l  I;II\. is 1101. St-I, ; ) I / ~ - ( I  IIOICS k2-4!) ; I I I ( I  ;IC(.OIIII):III\ i r ~ g  
text. ILlos~ c . o ~ ~ r l l ~ c ~ ~ t ; ~ t o ~ - s  (10 I I O (  C ~ ; I ~ I I I  I I I ; I I  i ~ ~ ~ c \ ~ . ~ i ; t t i o ~ ~ ; ~ l  1;1\\. s11or11(1 ' i t ~ l ) c * ~ . v - ( l c '  ~ I I c *  
(;onslititt io11. .\'IT i ~ / / i . ( /  note .52. 
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Timberlane case and advanced by the American Law Institute's 
Draft Restatement of Foreign Relations Law-to curtail the extra- 
territorial application of United States law. The case for the 
reality of customary international law has an important em- 
pirical flaw: courts have regularly declined to use customary 
international law as an explanatory doctrine. I note that a 
different judicial attitude is evident in cases involving trea- 
ties. My analysis suggests that the traditional equivalence of 
the two bodies of law is mistaken and that conventional 
thinking should be revised to downgrade the status of cus- 
tomary international law. 

In Part 111, I point out a fundamental institutional weak- 
ness preventing judicial application of customary interna- 
tional law. Courts cannot develop customary international 
law in the same way that they develop common law. The ju- 
dicial commitment to "principled" decision making'? is in- 
compatible with the need to accommodate wholly 
unprincipled change in the development of customary inter- 
national law. American courts are institutionally unequipped 
to elaborate changes in the law because they lack the requi- 
site background and training, they do  not have access to the 
full range of information required, and they normally have 
deferred, for good reason, to the executive branch in matters 
significantly affecting foreign affairs. Their application of 
customary international law in a manner independent of the 
political branches can only stifle appropriate developments 
of the law. In my view, customary international law should 
be applied by the judiciary only when its application can be 
satisfactorily justified on the basis of an independent domes- 
tic source of authority. 

Treaties, on the other hand, do  not require "develop- 
ment," and the courts have regularly (if circumspectly) inter- 
preted and applied their provisions. Treaties are more like 
ordinary laws, written and then promulgated in the Statutes 
at Large, with "legislative histories." Courts can apply their 
provisions more easily and more comfortably within the 
traditional confines of judicial competence. 

In Part IV, I argue that customary international law lacks 

-- 

27. 7'hc notion of"'princip1cd" decision making c:rn of'cot~t.sc I I ~ ~ ; I I I  tliari!. clil- 
fcrcnt things. o r  pertlaps nothing at all. .l'his qucslion is t;~kcll 111) I I I / I ( I  11otcs 
156-60 and acconlpanying tcxt. 

"legitimacy" as a doctrine suitable for judicial application. 
The principal reason is that its formulation cannot be ex- 
plained in a manner consistent with central features of tradi- 
tionally accepted American political philosophy, and thus 
cannot be grounded in social values of the community sub- 
ject to the law. In this regard, customary international law is 
fundamentally different from common law. It is also funda- 
mentally different from the "law of nations" as understood 
when that law was incorporated into American law in the 
eighteenth century, and is fundamentally different from con- 
stitutional law as well. The analysis of the legitimacy of cus- 
tomary international law illuminates the qualitative 
differences between it and treaty law. The  weak political 
foundation of customary international law explains why that 
law is not as effective as treaty law in restraining the political 
branches of government. It illustrates why customary inter- 
national law should be regarded as less authoritative than 
treaty law. 

Finally, in Part V, I outline an alternative approach to 
understanding international law. I suggest that the search 
for an adequate general theory of international law should - 
focus on the processesJhwugh which law is made in national 
political systems rather than on universal principles or the 
1 

misleading concept of an international society. 

The doctrinal status of customary international larv is of 
more than theoretical interest. Commentators, from human 
rights activists to counsel for multinational corporations. 
have sought to use this doctrine as a justification lor re- 
straining or limiting government conduct and author it^.'^ A 
district court enjoined federal government officials Ti-om 

intcl-na- holding a Cuban refugee in violation of customar! ' 

- 

28. Spp, p.g:. Hur.kc*. (;oli\,ct-, dc 1;) \ 'cct K. Koscnl)a~~un. . I / + l i c ~ ~ / t r ~ ~ r  I ) /  ~ I I / I ~ / I I / ~ I ~ o I / ~ / ~  

/ / l i l ~ / / / l /  / ( ; g / l / . ~  1, f l i l l  i l l  SIN//' ( / I / / /  / 'V / / /p l ' / / /  ( ; 010 ' / . \ .  1 H - 1 ' 1 ~ .  1 ~ ' l ' ' l .  1 ..,I. !!!I I ( I ! ) S : o :  1',111\1. 
,y/,/,t,(/ n01c S c t ~ t l c c l ) ~ ~ i t ~ ~ l ,  1 7 1 ~  P : ~ I / ~ I / . ~ ( ~ / I / ) ; / I / J  / I /  ( . ' / I \ / O I / I / I I : Y  . \ ' / I / / / / \  111 1'111111i~ I ~ / / ~ T I I / I -  

/ j ( , l I ( , [  l,(lil,, 8 1 3 ~ 0 0 ~ [ . ) , y . ] .  I K . I . ' I ,  I * .  289 (l!)82): l)isc~tssiot~. I ' I * I . \ / I I * I . / I ~ ~ I ~ \  id11 / < I I / ~ I I ~ I ~ I / I I ~ / I /  

r ! / ' / I l , l l l ( / l t  /,';,)!I//.,, 74 / \ > I .  so(;. I~ . l . . l ,  I , .  l't<o(:. 26,  !!!I. 30 (I!)SO): . Y ~ l l / / l i l . ~ l / r l l l  011 / l l l i ~ l l l l / -  

/ i / , ~ ~ ( / /  / I I o I / / / , /  /<i,c///,i / . / / i ~ ~  I / /  , S / / / / i ,  ( , ' / I / / I . / . \ .  18 I \ ' I " I .  I , . \ I \ , .  551 (I<)H.I): SOIC*. 1 I I I I I ~ / I I ~  7'111 

Sro1,r ,!I Fr~/l,~~~l/,]//l~;.~~i,~~/lo/t [ . l l ( l l ~ / ~  t i l l ,  . l l l l ~ l /  1 ' f l l ~ /  . S / / l / l / / V .  2,4 I..\. . I ,  I x I..!, I .. !) I I . !I I I -  I .-\. 
95(k(i5 (1!)H-l); , J W  U [ \ I I  j ( / .  !)4.3 t1.2? (t . i1111:  ; I I I I ~ ~ ~ I ~ ~ I ~ ( ~ S ) .  
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tional human rights law.") Other courts declined to apply 
federal antitrust and commodities laws to transactions largely 
conducted outside the United States, on the grounds that 
such an assertion of governmental authority can be under- 
stood as violating international law.") Still other tribunals 
have used customary international law to create causes of ac- 
tion against foreign governments and government officials,:l' 
thereby presumably indirectly deterring, if not directly re- 
straining, illegal conduct by those governments. Finally, in 
its proposed revision of the Restatement of Foreign Relations 
Law, the American Law Institute (ALI) equates customary in- 
ternational law with treaties, endorses its applicability in 
American courts, and even elevates its status as domestic 
1aw.32 

As domestic law, customary international law has two 
distinguishable roles. First, i t  may create a cause of action, 

29. Fernandez v. Wilkinson, 505 F. Supp. 787 (D. Kan. 1980), o f 8  O I I  otlrer 
gr-outlds, 654 F.2d 1382 (10th Cir. 1981). 

30. Timberlane Lumber Co. v. Bank of Am., 749 F.2d 13'78 (9th Cir. 1984) 
(antitrust), cw/. denied. 105 S. Ct. 3514 (1985); Motltreal Trading Ltd. v. Amax Inc., 
661 F.2d 864 (10th Cir. 1981) (commodities), cerl. rip~rird, 455 U.S. 1001 (1982). 
Both cases applied the test articulated in an earlier T i t t i b ~ ~ . l o a ~  case, Tiniberlane 
Lumber Co. v. Bank of Am., 549 F.2d 597 (9th Cir. 1976). under which the court 
balanced the various national interests involved. Although the Ninth Circuit did 
not speak squarely in terms of international law, subsequent commentators have 
interpreted the decision as an application of an emerging rule of customary inter- 
national law. See infia note 12 1 .  

31. Filartiga v. Pena-Irala, 577 F. Supp. 860 (E.D.N.Y. 198-1); I.etelier \ .  Chile, 
502 F. Supp. 259 (D.D.C. 1980); .we nlso ,-f~g-er~ti~ro Torlrtr~ I'ir'ti~r~ lli't,.s R ~ t l t m  irr I'.S. 
Coto.t, [>.A. Times, Oct. 20, 1984, at 1 ,  col. I ,  re/>~.iti/ed ijt pot., itr 28 IN-S'I. I'K..\c:. 
NOTEBOOK 4 (Oct. 1984) (discussing Siderman v. Argentina. No. (3' 82-1 77!2-KhI-1' 
(C.D. Cal. Mar. 12, 1984)). Horvever, after intercession b!. the Statc 1)cpartnlcnt. 
the district court reversed itself and held that the collrt had no jt~riscliction oi.cr a 
foreign government under the Alien Tort Claims Act. ,YPP 13:tz:~Ic. l . i f ( ~ o / t t t g  / I / P  111- 
/~rtin/iotrnl Law of ilrtnron Kiglrls irr I ' I ~ I ~ P ~  S/n/es O I :  Sidcrulan v .  ;\t.gcntina. 3 I 
INT'L PRAC. NO-I'EBOOK I (July 1985). 

32. 1080 DRAFT KES.~A.I.EMEN-r, 511/)1n note 20. $ 102 comment j. 3 IS I ,  S 13.5 
reporter's notes 1, 6. Since this Article was written, thc ,AI.I rcpo~.tcrs hn1.e pro- 
cluccd a new tentative draft, revising or re\vording in sonic rcspccts 111c positiol~s 
criticized herein. In the 1985 I),.($ f i ~ ~ . s / n t ~ ~ ~ r ~ ~ r /  the repor-tcrs rc~trc.;rtcd lion1 cs- 
prcssly arguing that customill-): intcrli;llional law st~pcrcccletl an e;u-lict itlcotlsistctit 
statute. Now the reporters incsely state that the q r ~ c s t i o ~ ~  llas 1101 I1cc.11 ;~cIjr\cli- 
c a t ~ ~ l .  .%JP RKST:\.I'~:MEN'I' ( ~ K v ~ s E I ) )  <)I; ]'OKEI<;N ~El..\'1'10~.5 !..\I\' O F  '1.1Ik: [ ' X I  I l:.l> 

S.I.,\-rr:s 3 135 cornmcnt d ( ' l ' c ~ ~ t .  1)1-i11.t No. 0. I!)8.5) I11c.t.cillalic.1. c.itctl ;is I!),Y!i 
1 -  KI.:s.I.I\.~EM~.:N.I.I. ' 1  ~ I ~ \ ~ C I ~ I I I C I ~ S S  ~ I ~ I ~ I I I I I C I  o r  o111. ;tl)p;tt.i~~~tl! wit11 
approval, that the C1rtitccl States has :~cccl,tetl c-c.r~;~in cirston~;~ry i~~tc.r~l;~tiol l ;~l  la\\, 
ol'tlie sea "that ~iioclilics c.;lrlic.r. trc;l~ics ;IS ~t.cll as I1.S. s(;~(r~tcs."  I{/ .  3 135 ( x ) I ~ I -  
tllcnt tl. 

I 

: just as a treaty may provide the basis for an action. Examples 
1 include the cases in which human rights law prohibits tor- 
: ture:$:% or  the law of state responsibility prohibits confiscation 

of alien property without c~mpensation.: '~ Second, custom- 
ary international law may create a defense against an other- 
wise valid cause of action-for example, when the United 
States government attempts to apply antitrust law to conduct 
abroad, and the target of the regulation argues that the appli- 
cation of United States law violates customary international 
law.35 Although the government clearly has the power to vi- 
olate international law,:-"' the courts have nevertheless some- 
times imposed limitations on the extraterritorial application 
of United States law.37 Although the decisions were fre- 
quently couched in terms of congressional intent or comity, 
the authors of the Drafl Restatement have argued that these 
limitations should be understood as limitations imposed by 
customary international law.3* Moreover, the argument 
goes, in the absence of a contrary indication, Congress 
should be presumed to have intended not to violate interna- 
tional law.:+" When actual congressional intent is ambiguous 
or absent, the creation of such a presumption is the same as 
creating a rule that the government regulatory scheme can- 
not violate international law.40 

33. See cases cited ilficl notes 106-07. 
31. SPP cases cited i~rji-a note 11 I .  
35. Sre, P.,c. ,  cases riled i t fro note 128. 
36. United States v. Howard-Arias, 679 F.2d 363, 371-72 ( I  C 1SH2). ct.r./. 

d~nieci. 459 L1.S. 871 (1982) (United States may violate international law ifnccessal.! 
to carry out national policy.). S ~ P  g c i t ~ r ~ ~ i l j  Henkin, \'i~t-.Y(/t~i i11 / / I P  Coiir/.q ~ ~ I I I P  i 'riitcd 
S/o/es: "f 'o/i/ ic{i/ Q I / P . ~ / ~ O I I . ~ ,  ' '  63 A M .  J. INT'I. I.. 281, 286-88 ( 1969): 1983 l>~ ; \~ - . r  RE- 
srxri.:htt:N.s, SII / )I .CI  note 32, $ 135 reporter's note 3. 

37. SPY cases cited itrfi.n notcs 125-27 iind 129. 
38. RF;S.~. . \ -~E?~EN~S (KEVISEI)) OF FOKEIGN KEI .~ \ - I . I~NS I..\\\. 9 403 C O I I I I I I ~ I I ~  ;I 

(Tent. Drafi No. 2, 1981) Ihere i~~af tc r  cited ;IS i!)8l [)K.-\k-(. KES.(..\.I.~:.\II-:~V.I.(. .1.11is 
position is rcallirrncd in thc 1085 l)raf't. SIJO 1985 I)K.\F-I, KI.:s.I..vI.~:MENI: . Y I I / ) I N  11o1c 
32. 8 343 colilmcnr ;I. 

3 .  1985 I S I N I .  I /  11ote 32. 1%. 
1 0 .  'I'hc XI,I tlr-alicrs conccdc that (:ongress c-;111 exel-cisc .j~~risclit ~ i o ~ t  l,c\.o~ltl 

the lin~ils jxr.n~ittetl by intcr-ni~tiol~;rl 1;11\. il' it 1n;tkcs its iutcntio~l (.Ic;II.. SI,I, 1 !)IY I 
RKS~..I,~.E~II;.N.I., . A I / / ) I T I  I I O I C  :3H. $ 103(4) tk comlncnt 1.: 198.5 KF.SI,.VI.E>IKSI.. $ 1 1 / ) t ~ 1  t ~o t c  
32, 403 c.orllnlc.111 g. I 'hc c.;~sc 1;t1\. is clci11 o n  this poilit. SIV* l-ag \,. K o ~ c ~ ~ s .  267 
1;.2(1 (;(;-I (I).(;. (;it.. l9.59), ( . I Y / .  ( I I ~ I I ~ I J ( / .  362 Lv.S .  904 ( I !)(iO): / ( I .  ; I I  (i(i(i 11.8 ( t - i ~  in%- 
r>~ses). (:I. l!)HO I)I<,\I .-I ,  U~:S . I~ . \~ I~~ :~ I IX . I . .  , \ / i / t u /  11o1i. 20. $ l3,5 rc.l)o~.~c~.'s 11otc 5 .  'l'liis 
pl-opositiori scctt~s S O I I I C I \ ~ I ~ : \ I  ;II ( ~ l ( l s  \ci111 1 1 1 ~  t~otiott. s ~ t g ~ c s ~ c ~ l  I ) \ ,  133 rc*- 

o t e l s  1101s I i l l  i 0 1 ! O  t l i  ; 1 1 1 l  \ l l  l c t l l l l c l  1 $ 1:i.s ~ ~ 0 1 1 1 I I 1 t ' I I I  

CI 01- the I !  1 1  1 1  I S I ~ I I I I I  ~ I I I I I I I ~ ~ I I ~  I I s ~ c ~ c l c  t l o  I 01 
Co1lgrc.c~. I ' I ~ ~ s I I I ~ I ; I ~ ~ ~ \ - .  tlic . \ [ , I  cIt.;llic.~..; ;~r-c. ; I S S ~ ~ I I I ~ ~ ~  I ~ ; I I  I I I ( ~  i l t l e t~~ 01'(:011g-1.t~.~\ 
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Although the two types of case normally are not ana- 
lyzed together, they should be.-" Both entail restraint o r  lim- 
itation of political branch action and authority by the 
judiciary, using the explanatory doctrine of customary inter- 
national law. 

A. Background 

The roots of the doctrine of customary international law 
are deeply embedded in the lore of the legal profession. One 
of the first lessons for the beginning student is that interna- 
tional law is also law of the United States,42 and therefore 
must be applied by courts just like any other law. 

The  supremacy clause provides a constitutional basis for 
this doctrine in the case of t r e a t i e ~ . ~ ~  The courts have 
treated treaties as equivalent to acts of Congress." Thus, a 
treaty can create a cause of action permitting an individual to 
enjoin government action."" Similarly, a treaty can be raised 
as a defense to preclude the application of a regulatory 
scheme to a foreign national.46 

may not be clear, so  that the "normal" presumption of consistency between acts of 
Congress and international law would come into play. See 1985 DRAFT KESTATE- 
MENT, sripra note 32, 9 134. Frequently, the intent of Congress will be unclear (es- 
pecially if one  would like to find it unclear) so that the effect of the presumption is 
to elevate the status of customary international law. 

4 1. O f  course, a distinction could be drawn between personal rights and prop- 
erty rights, as some commentators have urged in the area of constitutional law. SPP 
L. HENKIN, szipra note 23, at 2 5 6 5 7 ,  493  n.31. However, the Supreme Court 
seems to have rejected this notion. See Lynch v. Household Finance Corp., 405 
U.S. 538 (1972) (rejecting the distinction for purposes of Civil Rights Act enforcc- 
ment); see also Van Alstyne, The R~cr~desce t~ce  ofPl-o/~erts K i g l ~ t . ~  U S  II IP  Fo~~tt1o.11 P r ) . j ~ l r ~ ~ / r  
of Civil Liherti~s: The Fits/ Decclde of the B ~ I ~ ~ P I .  COIO.~,  4 3  LAW & CONTEMP. I'KOBS. 66 
(Summer 1980). In any event, it seems inappropriate to impute ..\niericali consti- 
tutional doctrine to international law without evidence of support in the ~>ractice of 
states. That  support does not seem to exist. 

42. L. HENKIN, R. PUCH, 0. SCHACI~TEK & H. SMIT. . r r i / m  notc 20, at 1 17-37;J. 
SWEENEY, C. OI,IVER & N. LEECII, 1 ' 1 1 ~  IN'~ERNXI.ION.~I. ~ . E C A I .  SYS.I-~:M--(:.\SES :\N1) 
MATERIALS 4-18 (2d cd. 1981). 

43. U.S. CONKC. art. VI, cl. 2. 
44. See L. HENKIN, S I I / I ~ - ( I  note 23. at 163-64. 
45. Asakul-a v. City of Seattle. 2(i5 L!.S. 332 (1924); J P P  (tl.\.o S ; I ~ ~ ; I I I  1.. I:nitccl 

States Dep't of Interior, 502 k'.t'cl 00. !)(i-!)7 (!It11 (:ir. 1974) (Iit~itccl N;~~io l i s  (:11:1r- 
tcr and ~l'rustccship rlgreemcr~t crc:rtc jurlici*. cr~l i)~-cc;~l) lc  ~.igllrs l o  s ~ o l )  go\.cr.lt- 
men1 nonmilitary construction), c(~)./. t/~,rli(~tl, ,420 (1.S. 1003 ( 1!)i5). 

4(i. (;oak v .  Unitccl States. 288 L1.S. 102 (I!):{:$) ( 1 1 1 ~  ti.cat!. l i t ~ l i t  \\.;IS csl)rcssctl 
in tcrms of'onc ho~t r ' s  sailing :.clist;u~rc: rltc vcsc l  i l l  clttcsiioll c.ottltl tt.;~\eI 110 tuc)t.c 
that] 10 miles pcr hour); slPr ti/.\() I1ni1ecl Stales v.  ' l 'oscat~i t~o.  500 F.2tl 2 ( i i  (2tl (:ir. 
1974) (inclictr~~cnt clismissccl l ~ c c ~ ~ i ~ s c  ~ I ~ L ~ : I ] c I ~ I I I I  \v;ts kic111:1~)~)c(I 111 \.ioI;~t io11 01 
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i i There are, however, limitations to the authority of trea- 
ties. A treaty does not prevail over a subsequent inconsistent 

i act of Congress.47 The courts have been reluctant to enjoin 
i federal executive officials from a treaty violation, holding the 

treaty to be "non-self-executing," o r  using the political ques- 
tion doctrine or another of the "passive ~ i r tues . ""~  These 
limitations, together with the absence of explicit constitu- 
tional reference to the supremacy of customary international 
law,4%ugges t caution in attributing greater o r  even cornpa- 
rable legal significance to customary international law. 

Nevertheless, the conventional wisdom is clear. As 
stated by the Supreme Court in The Paquete flabana case: "In- 
ternational law is part of our law, and must be administered 
by the courts ofjustice of appropriate jurisdiction, as often as 
questions of right depending upon it are duly presented for 
their determination."") Moreover, customary international 
law is considered to be federal common law, so that it would 
supercede an inconsistent state rule." The tentative draft 

O.A.S. Charter); Treasure Salvors, Inc. v. Unidentified Wreck and Abandoned 
Sailing Vessel, .iG!) F.2d 330 (5th Cir. 1978). For the suhsccluent, unrelated his- 
tory of the Tr~nsnre Scrlool-s saga, see Florida Dep't of State v. Treasure Salvors, Inc., 
458 U.S. 670 (1982). Hlit see United States v. Lira, 515 F.2d 68 (2d Cir.) (Tosrntritro 
limited to outrageous conduct by United States government agents), c~t.1. de~r i f~( l~  
423 U.S. 847 ( 1075); United States v. ~ e n g l e r ,  5 10 F.2d 62 (2d Cir.) (Tosrtrl~irro not 
applied when foreign government did not protest violation of' international la~v),  
ceri. denird, 421 U . S .  1001 (1975). 

47. See. e.g.. T h e  Chinese Exclusion Case, 130 U.S. 581 (1889); Whitnc!. \.. 

Robertson, 124 U.S. 190 (1888). 
48. Sep, e.g.. Skir-iotes v. Florida, 313 U.S. 60 (194 1) (American natio~i:~l cannot 

invoke treaty rights of other countries); Terlinden v. Atnes. 184 L1.S. 270 (1!)02) 
(political question); Foster v. Neilson. 27 U.S. (2 Pet.) 253 (1829) (political clues- 
tion; non-self-executing); Dickens v .  Lewis, 750 F.2d 125 1 (5th Cir. 1!)84) (it~di\.itl- 
ual did nor have standing to raise claim under U.N. Charter): Lltiitctl St;ltcs \.. 

Postal, 589 F.2d $62 (5th Cir.) (nori-self-executing). r ~ r t .  c/etrinl. 4-14 L1.S. 832 
(1979); Diggs v. Kichardson, 555 F.2d 848 (D.C. Cir. 1976) (L1.N. Scc.ttrity (:orll~c.il 
Resolution on  Khodcsia non-self.-executing); H o l n ~ e s  v. Laircl. 459 1:.2tl 12 1 1 ( I ) . ( : .  
Cir.) (courrs will 11ot compel United States to perform trca(y o r  clctcrlllil~c il' li)r- 
eign government is in breach), r ~ r t .  rl(vlied, 409 U.S. 869 (1972); Sei Ft!jii \.. S[;~tc.. 
38 Cal. 2d 7 18, 242 1'.2cl (i 17 ( 1  952) (non-self-cxeci~ting). O n  the "lx~ssi\,c vir- 
tues" as applierl in this area, scc gcnct-;~lly A.  13rc:~~r.. 'l'trk: I.I:..\s.I. l) .\sc:~:r:o~~s 
BRANC~I  1 1 1-33. 183-08 (Io(i2). 

49. .['he onl). rcli:rcnce t o  (tic. "la\\. oL' n;ttiol~s" i l l  the (:ol~srirrltiol~ is in ~11.1. 1.  
Q 8, giving Congrcss the 1)otver to "tlcfil~c arid ~)rlnisli . . . of1i~1sc.s ; tg;~i l~st  ( I I ~ .  I .;I\\. 

of Nalioris." 
50. 175 1r.S. 677. 700 (1!)00). 
5 I .  I,. H I Y K I N .  . \ I / / ) v ( /  11otc 2 3 ,  ;I[ 222-23, (7. 13;111co S;I( io11;11 (lc ( ;ttI);~ I . S;II)I>;I- 

tino, 976 I1.S. .'{!I8 (I!)(il) (act 01' sr:tte c l o c ~ r i ~ ~ c ~  is Li~tlcl.;~l ( . O I I I I I I O I I  1;1\\.: ( :ot11.1 s:~i( l  
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Restatement of Foreign Relations Law (Revised) proposes to take 
this doctrine one step further: customary law not only is en- 
titled to supremacy over state law, but also may supercede an 
earlier inconsistent act of Congress. This approach would 
make customary law fully equivalent to a treaty." There is 
virtually no support in case law for the "rules" set forth in 
the proposed Revised R e ~ t a t e m e n t . ~ ~ e v e r t h e l e s s ,  its state- 
ments could well be taken as authoritative" and become self- 
fulfilling prophecies. This already seems to have hap- 
pened." The potential impact of the Draft Restaiement posi- 
tion is thus quite significant. 

13. Efecfs of Elevating Customary 1n.ternational Law Status 

Elevating customary international law to the status of 
treaties entails a significant redistribution of political power 
and law-making authority, both domestically and internation- 
ally. This new status could significantly undermine the sta- 

state law). See getternl(s Hill, Tile Low-il laki~lg Pourer of tite Ftde~.nl Colcrts: Co~~stitritiot~al 
Preenrptiott, 6 7  COLLJM. L. REV. 1024 ( 1967); Note, Federnl Cottrnorl Lour (/,id ,i~.!icle 111: 
.-! Juris~lic/io~ial ,-lppronrh lo Erie, 74 YALE L.J. 325 (1964). 

52. 1980 D R A ~  RESTATEMENT. sI/pr(l note 20, 9 135 reporter's notes 1, 6. 
Although the 1985 Draft retreats o n  this point, it still maintains that the issue has 
not been "authoritatively determined" and offers an  example, presumably with ap- 
proval, when customary international law "modifies" earlier statures and treaties. 
While there is considerable ambiguity about the scope of this principle, s ~ e  srtprn 
note 40, it seems clear that the drafters envision some sitttations in \\.hich a norm 
of customary international law would supercede an act of Congress. SPP Henkin, 
s~cpra note 26, at 1561-66. Another commentaior has even suggested that some 
international law should supercede constitutional law. See I.obel, 7'11~ I.in1it.i of (;OII- 
stit~t/iotrnl POZOPT: C O ~ I / I C I S  Re/ziteetr Foreigtl Poliry otrd I~r/ut.t~o/iotrol I . ( /~o .  7 1 \'.\. I,. REV. 
107 1 (1985). HI/! S P P  Reid v. Covert, 354 U.S. 1 (1957). 

53. See i~rfr-n notes 71-155 and accompanying text; srcl ci/.\.o Golclklirng. Hnc,k 0 1 1  

Bonrd /he Paquete Habana: Rtsolrfirrg. I / I P  Co~rfTicl B~l~ueerr Slnlrrl~.~ cr t l r /  ( . 'II.F/ONINI:~ I I I / ~ I . I I ( I -  
tiot~crl Lau~, 25  VA. J. INT'L L. 143 (1984). Apparently, n o  c-;lse has pl-c.sc~~rcd a clear 
conflict between an old act of  Congrcss and a ncw customary rtrlc. I.. EK.~I)I.:s  X' M'. 
GOLILD, T H E  KEUTION ~ ~ E T \ V E E N  IN~TERNA'TIONAL LA\\. .\N1) \Il'Nl(:ll'.\~. I..\\\. I N  'I.IIE 
NETHEKIANDS A N D  THE UNITED ST:\TES 364 (1961). 

.l' 
54. .The courts frequently rely o n  the AIAI for aiithot-itativc s r a t c m c ~ ~ ~ s  of the 

law. For cases applying # 17 and 5 18 of the l<)(i5 H / > . Y / ~ / P I ~ I ~ I I /  c ! / - F i ~ ~ v t k ~ t  K,,/(I/~oII.F 
Inzil, see .I'ravis v. Anthes Imperial I,td., 473 1;.2d 51.5 (8th (:it-. 1973) ail(! 1,casco 
Data P~.occssing Kqiiip. (;orp. v. hlax\vcll, 468 I;.L'tl 133 ;  (!?(I (:ii-. 1!17!!) (FI-ic.i~tll\. 
J.); and for application of' 3 40, scc llrlitctl S~ii tcs  1.. Field. 531 F.L'tl 404 (.',{I1 (:ir.). 
r ( ~ / .  ~ / r t ~ i ~ ( i ,  429 U .S. <)40 ( 1976). i~ilcl L!ili~cd S I ~ ~ I C S  \.. First &;I{ ' I  (:it!. 13;111k. :{!I(; 
F.2~1 897 (!?(I Cir. 1968). Set ~ ( , ~ I P I U / / ~  U~:SI..VI-KMKNT ( S F : ( : ~ N I ) )  01: l:ou1:.1(;x RE[...\- 
-I.IONS I,.\\v oi.. ~ 1 1 t :  L~NI . I I< I )  S.I.:VI.I<S ( I !)(i.5) $ 3  1 '7. 18. 4 0  1 l ~ c i . c i i ~ : ~ l i c ~ ~  (.ilc.(I :IS I !Mi5 
KJS.~,~.~~I.:MI.:N.I.~. 

55. (;otirts have t-cliccl o n  ~hc,  19% I / ) I T / / /  l ? ( 3 . \ / ( ~ / ~ ~ t t ~ ~ ~ t t / :  .wtP \'c\s1);1 ( > I '  . - \~n. (k)t.p. 1,. 

1%2lji!j '\lltO 1,ltI.. .550 F. Sttpp. 22.4 (&.I). (:ill. 1!182). 

bility of established legal regimes because of the unusual way 
in which customary international law might emerge. 

Customary international law "results from a general and 
consistent prac'tice of states followed by them from a sense of 
legal ~bligation.""~ The state practice involved need only be 
general, not universal.!j7 Moreover, a state's "practice" is not 
limited to its own acts; practice can consist of acquiescence to 
the acts of other states." In theory, a rule might emerge 
when a state acquiesced, for whatever reasons, in the prac- 
tices of other states, so long as there were a sufficient number 
of other states involved to qualify the practices as "general 
practice." While this may be unlikely because the scope of 
treaty law has expanded so much in the last twenty-five years, 
plausible hypotheticals can be imagined-states might be 
bound by customary law of the sea growing out of the United 

56. 1985 DRAFT RESTATEMENT, note 32, 9 102(2). T h e  traditional State- 
ment of  the sources of  international law is found in Article 38 of the Statute of the 
International Court of Justice, which refers to "international custom, as evidence 
of a general practice accepted as law." 59  Stat. 1055, 1060, T.S. No. 993 (1945). 
"[Tlhe order  of the words makes little difference. What is clear is that the tlefini- 
tion of custom comprises two distinct elements: (1) 'general practice' and (2) 'its 
acceptance as law.' " L. HENKIN, R. PUGH, 0. SCHACHIER & H. SMI-T, s14p1.a note 20, 
at 36; see niso L. OPPENI-IEIM, INTERNATION.~L LAW 25-26 (8th ed. 1955); G .  
SCHWARTZENBERGER. A MANUAL OF INTERNATIONAL LAW 27 (4th cd. 1960); Kuntz, 
Tile .\'n/tiw of Qwfotttot~ Inttrt~afiottnl I,ozir. 47 AM. J .  INT'I. 1.. 662 (1953). For back- 
ground of the drafting of Article 38 and a gcneral discussion of the problems of 
customary international law, see I(. WOLFKE, CUSTOM I N  PRESENT INTEKNATION:\L 
LAW (1964). There is a separate category of customary international la\\- known as 

jtis roge~~s-norms that are so fundamental that n o  practice o r  even explicit agree- 
ment can change them. 198.5 D R A F ~  KES~ATEMENT, sli/)?.fl note 32. $ 102 coinnlcnt 
f. However, the concept is fuzzy and the norms are so vague that separate discus- 
sion is not warranted. For a discussion of some of the implications of this vague- 
ness, see Hazard, Jlcs Cogetrs crlrd Sorinli.c./ I~rfrrtro/iortol L ~ i l l ,  72 S. k r ~ .  Q 3 5 1 ( 1973). 

57. J. BRIERLY, s~tprn note 1 .  at 61. 
58. Akehurst, Cristo~tt (is n Sori~re ( ? / I t ~ / e r ~ ~ ( l / i o ~ r n /  I,ni.ll. 47 BRIT. Y.U. INT'L I,. 1 , 10. 

23-24, 38-42 (1974-75); 1)'Xmato. II'1,nf Coritr/s .is Lni[f?, in L.A\\'-~~:\KIN<: I N  TIIE 

GLOBAL COMMUNITY (N. Onuf. cd. 1982); hlacGihhon. Tile Sropc o/ .irq~rir.~r-ic,r~r~, irr 
Itller~tatiottal Lour, 3 1 BRIT. Y.B. INT'I. L. 143, 145, 150-5 1, 182-83 (1954): hlci.jcl.s, 
HOW IS i t r / ~ r t ~ n t i o ~ ~ o /  i-( tz if  .\/(/(IP?'-T/IP .Y/ngt.t (?/(;17)~0/// q f l ~ ~ / r ~ . t t o / i o t i o l  I,(/iij ~ t t d  /I/r l :sr (?f 
Ifs C~rsfoma~? R I ~ ~ P S ,  9 NETII. Y.R. INT'I. I.. 3. 15-16. 18-20 (1!)78); S O ~ I I ,  7'lrr I-nill o/ 

!he Sen: Crtsfonrn~? / ~ 1 1 ~ 1 ~ 1 1 ~ / ~ 0 t ~ ~ ~  I,nir~ I ) / .~~P/o/ )~IIoII / .< ,  34 X h t .  tT.l.. Kt.:\.. 271 (198.5) 
(speech); Sohn, T / I I I I ~ ~ / I I S  0 1 1  ( ; I I , $ / O ~ I I ( I ~ : ~  I ~ I / O ~ . I I ( I I ~ O I I ( I /  /,(/ill, K ~ ~ s K  C K N T F . ~  N~:\\'sI.~:I-I.F:I< 
1 (Jan. 1984); Wrigli~, (;~i.\/ottc U.T (1 11(1.~i.\- / I I / I J I . I ~ ( ~ / ~ ~ I I ( I /  I-(/itl 1'11 / / I / ,  /'o.\/- I 1  211, I I > I . / ( / .  2 
TEX. INT'I* L. F. 147, 153 ( 19(i(;): .\rtJ (rl.~o 1985 1)1<.\11. KF.S-I~.VI.~:,~I~:N.I., . T I I / ) I ~  iiotc 32. 
3 102 comments 11. d: I i .  \VOI.I:KI.:. . ( I I / ) ~ T I  11otc 5(i, at 50. Sol~)ct i t i~cs :I d i s ~ i i i c ~ i o t ~  i~ 
made bctwecn gcnci-al rttslom ailtl sl)c.ci:il cilsroln ( c . ~ . .  \ \ . i t l i i l ~  thc n.csrci-n hci~li- 
sphere): [Or the latter-. a  nor-c 1.igo1.ous s t ; ~ ~ ~ c l i ~ r d  i-c.clr~il.iilg "conscilt" 01' all t l ~ c  
relevant states is s;liti l o  be rccltlirctl. Stv, i)';\tn;~lo. 7 % ~  ( : ( r r r ( ( ' / , l  ,!/ . ' ; l , i~ '~n/  (:rr.\lotrl I I I  

I t l t t l~llf~/iotl~/l  I>(/21l3 . \XI. , I ,  1~.1~'1. I.. 2 I I ( I !Mi!)). 
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Nations Law of the Sea negotiations, and they might be clude treaties made by other states."' Conceivably, a state 
bound by "emerging" human rights law. Although the DraJ could be bound by the norms contained in General Assembly 
Rcstaten~e~~t concedes that a state cannot be bound by a rule if resolutions and in treaties concluded by other states unless 
the state indicates its disagreement when that rule is "still in that state were able to conclude treaties embodying a differ- 
the process of development,"") a state might still be bound ent rule. In this way, the President and Congress might be- 
by a rule it had no direct part in making. come bound by rules of law created wholly outside the 

Some commentators have stretched the limits of custom- domestic political process, and United States courts, follow- 
ary international law even further. They would have votes in ing the Draft Restatement approach, might apply these rules.(j2 
the General Assembly qualify as practice.(jO Others would in- This might be true even without the novel processes of law 

formation advanced by aggressive commentators, although 
59. 1985 IIRAFT KESTATEMENT, srrprn note 32, 5 102 comment d.  the problem, as a practical matter, would be much less exten- 
60. K. E;IRC;IS, s t i p ~ ~  note 12, at 7-8 ("widely acknowledged to  be potential in- sive if the General Assembly were not treated as a law-mak- 

dicators of states practice if not  actual embodiments o f  it") [(citing 0. ASAMOAH, 
THE LEGAL SIGNIFICANCE OF THE DECLARATIONS OF THE GENERAL ASSEMBLY OF THE ing body. 
UNITED NATIONS (1966); J. CASTANEDA, LEGAL EFFECTS OF UNITED NATIONS KESO- The consequences of according legal significance to cus- 
LUTIONS (1969); R. HIGGINS, THE DEVELOPMENT OF ~ N ~ ~ I : R N A T I O N A L  LAW THROUGH 
THE I 'OL~ICAL ORGANS OF THE UNITED NATIONS (1963)l; D'Amato, 011 Co~lser~sus, 8 tomary international law are considerable. At the interna- 
CAN. Y.B. INT'I. I>. 104, 1 13-15 (1970); WiIner, Filartega v. ~ e n a - ~ r a l a :  Cotrrnr~ttts 011 tional level, the Drafl Restatement view would hold that 
Sorrrcrs of Nrtnntl Rig111.s Lnzr~ atld ,\leans of Redressfor I'iolntio~ls ofI-llitnnn R;g.l~ts, 11 GA. emerging customary norms could supercede an earlier 
J. INT'L & COMP. LA. 3 17 (198 1); see (11~0 D'Amato, Ii'lrnt Counts ns Lou), slcprn riote 58, 
at 99-100 ("clarificatory [sic! rules and those which progressively develop the con- t reaty . ( jThe result might create uncertainty about whether 
tent of' international law" can become law through groups like the International any specific treaty remains binding."-' In any case, it would 
Law Commission); Joyner, I!,:,\: Getrernl iissrr116l~ R~solltliotis all(/ I~r/e~~irntiorrnl Law: transfer the authority to modify a treaty from its signatories 
Rrthi17kit1g f11e C ~ I I / ~ I ~ I / I O ~ - ~ I ~  D?ttanics of d\-ortw-Crention, I I CAL. Mr. INT'L I,.J. 445 
(1981) (although votes d o  not  necessarily represent state practice, they may "crys- 
talize . . . customary behavior and general principles into law;" citing a number of INT'I. L. 1 (1977) (criticizing the International Court of'Justice's finding that unilat- 
implausible examples such as resolutions dealing with the status of women and era1 declarations were binding; arguing that this holding will make states evcn 
children). For an  even more extreme view, see Akehurst, . $ I L / I ~ ~  note 58, at 8 (state- more reluctant to accept ICJ jurisdiction). 
ments alone should be authoritative). For specific critiques ol'intcrnational human rights law, see hlurphy, O/!jrrliolr.~ 

This elevation of General Assembly rhetoric seems to enjoy widespread ap- to 1l'e.rtn.rr Col~c~/~tiorts of' II~rtrlntt / / I /  !I l-Io~s-rn,z I , .  REV. 433 (1 98 1); I,anc, .\lnss 
probation among  many commentafors. although to m e  it seelris incl-edible. Gen- KiIlit~g By G O Z ~ P ~ ~ I I ~ I ~ P I I / . T :  I ~ ~ a ! f i / /  it1 //tr I I itt.l(/ I ,~ ,yo /  Ot~/ t~t -? ,  1 2 N.)'. U:J, INT'I- Id. & 1'01.. 
era1 Assembly votes are  taken \\.ithout I-el'crence to actual home government 239 (1979); and I.anc, Il~atrtlrlitrg Ilrotrntr Ri~q11t.s: :I Cltorrg.~~ in tltr I I / /  P I /  ( j  
positions by officials I\-110, in any event, are  freq~lently not authorized to make the HOFSTRA I.. REV. 269 (I  978). .YPP (11.r0 13iIclc1-. Rr/Iri~rki~tg I~r/erttotiorlo/ I I I I I I I ~ I I  I2i,yI//.v: 
declarations that thcv makc on  the subject niatter involved. I t  is true that laws Somi! Bnsir Q~c~.~/iotr.s, l9(j!) \%'IS. I,. Kp.1.. 17 1 ( 1  960) (exposition of' the suhstanti;il 
must be  made i l l  political bodics of\vhich the Gener;il Asselnhly is a good example., limi~ations on  rhc efl'c.c~ivcncss, as opl>oscd lo the csistcnce, o f  human rigills la\\.). 
but that institution is indulging in a dilrerent kind oi'~>olitics. Formcr Secretary of 

61. .rhis is a major theme li)r I'roli~ssor 1)'Am;ito. See cspcciall!. I>'Xmato. TI/(, 
State Rusk has pointed our that votes in the General Xssenibly take illto account 

C O P  o / t / /  l Z / l / / ~  I l t t t t / ~ t / t ~ t ~ t /  I /  8 2  (:oI.~:M. I,. KI-1.. I I I 0  (l<182). atl(I .A. 
that they are  not  intendecl to make la\$-. Rusk, . l  Cotrrtrtrtl/ 0 1 1  I;ilal.tiga v. I'ena-Irala, A A O  I o o s o  1 1 1 ~ , \ 1 1 . \ 1  I 7 1). Srr nl.so K .  
11 GA. J. INT'L. & (:o~II>. I.. 31 1 (1!)81): S P P  nlso Haitian Kefi~gcc Center, Inc. \.. KIRGIS, . ~ I I / I , T I  note 12, at 8: K. \.I.~I.I:KI:.. ~ I I / ) I ~ I  note 56, at !)6-1 14: r\kchirrst. sr//)~.ct 
Gracey, 600 F. Supp. 1 ( 1 . 1 .  15185) itinivcl-sal l ) e c l a ~ x t i o ~ ~  of Human Rights 

note 58, at 44-52 ( I - i l l  I I I  I 1 1  CVCII looser I)I-occss of  la\\. ~ O I - I I ~ I I ~ ; L -  
not  intended to he legally I~inding); occo1.d 111 I F  Alicll C:hildl-en I.:duc. 1,itig.. 501 F. tion); Gamble, .TI / / )WI  11ote 20. at :'I 13: l\'riglit, (;II. \ /OIII (1.7 (1 / ~ ( I . S / S  f i ) ~ .  / I I / ~ ~ ~ - I ~ ( I / ~ O I ~ ( I /  /,(/ill / I /  
Supp. 544 (S.D. -1'ex. I<)80): .lo)-ncr-, . ~ I I / I I . N ,  ; I  0 -  I (vor cs d o  not ~lcccssar i l~.  rep- P ~ . ~ t - r i h ~  I I ~ V I ( / ,  2 . I .LX.  1 ~ 1 . ~ 1 ,  I ..I;. I 47 ( I WG). 
resent "genuine opinions" 01' rlic state): Kohlik, I.'i/rt-/ign il. I ' O I I ~ ~ - ~ I T I / ~ ~ :  I t t / ~ t . t r ~ t i ~ t ~ ( t l  

Jll.r/icr it/ 011 .\lodrt.tt . I I I I I J I ~ ~ ~ ( I I I  (;ott~./?, I I G.1. -1. INT'~. & (;o~vII>, I.. 32.5 (1981); S~II\\T- 62. O n  the divcrsc sor~rccs of'c~11~10111;1ri i~l~crl l ;~t iol la l  1;1tv, SCT H;ISLCI-. . \ l t t / / i /(~/-  

bel, 7'111. EJ~cts o/IZ/~.~olri/iott.\ O/ /llr lV..\: ( ; ( J I I ( J ~ ~ I /  .l.s.sott/I)/~ ott ( ; I I . < / O I I / ~ ~ I : ~  /~l/ i~t. t t( t t iot~(~/ 1.0i11. ~ ~ 7 1  T I F O / ~ P S  (1.7 L i ~ i ( l ~ t 1 ~ ~  01 ( ; / / \ / O I I / / I I : S  I ~ I / / ~ I ~ ~ ~ ~ / / I o ~ I ~ / /  l , ( / i / ~ .  4 I I<I<II.. J. . l<.  JN-I.'I. 1.. 27.5 

7 3  AM. SW'Y IN-r '~ ,  I,. i ' ~ o ( ; .  30 I ( 1!)79). (1965-Mi). 

For an excellent criticluc of' tllc tcntlcnc!. I,y sonic (.ouris 10 look to dccl:ua- 63. 1980 I~U.\I?I. ~<I,S~I. .VI~F.LI~:K.I~.  , \ I I / ) I ~ I  liote 20. 5 I02 ~ O I I ~ I I ~ C I I ~  .I. 3 135. '1'11c1.c 
tions as "practice," scc N(>te. Ctr.\/otrr ( / / I / /  G I J I I ~ ~ I . ~ I /  l't.i~t(.i/)ll:~ N.! Sotrt.(~~.\ O / / I I I I ~ I ~ ~ I N ~ ~ ~ I ~ ( / /  is a s o t  r t i  i I I 1 1 i i o 1 1  o ~ i ~ c ~ ~ t i .  .SIY. 1'.,y.. 1i11111~. . \ I / / ) I .u  

I i t  I I I / /  I o /  8 I .  I,. R 7 I ( 1 2 )  I hcrcill;~licr cited as note 56, ; i t  (iG(i. 

Columbia Note!; .sr(, ( 1 1 . ~ 1  Kotc. 71tr l?o/(, O/ ' I I I / O ( /  .\'o/io~l.\ ( ; P I I O I ~ ( I / .  ~ . ~ . \ I , ~ I I / ) / ~  / ? ( ! \ ~ I / I I / ~ ~ I I . S  1 1 1  64. 'I'hc 1080 l) t . (~/i  /~r\/( / t~tt tott /  is c o ~ i s i s t c ~ i ~  \t i111 r l ~ c  l)osifio~l c s ~ > ~ ~ c s s c ( l  111 1.. 
l )~I~rr~t i~l i t rg  I'I .~IIc~/)/~J.\  o/' / tr/( , t . t /f / / i~~tt(/ /  l , ~ / i ~ ~  it/ ( ' I I I ~ ~ Y I  . S / ( I / ~ ~ . Y  ( ; O I I I . / , ~ .  H:$ 1 1 1 1 ~ ~  I,..]. A & . I .  s t /  r o c  5 ,  I 3 .  I;or ;I c.l.i~ic.isni ol' this ; I ~ ~ C C I  01' the 
(1983); (/.' Kubin, 7 1 1 ~  I I ~ / o P - I I ~ ~ / I ~ ~ I ( I /  l . ~ y ( l l  lflilc/,\ o/ ( ' t ~ i / ( / / r ~ ~ ( t /  I ~ ( , ( ~ / ( ~ I ~ ( I / ~ O I I . \ .  7 I . h l .  1.  I)r?/i / Z P . S / ~ I / O ~ I I P I I I .  scc (;IIC.SSIII;III, 0 1 1  I ' I . ~ Y I / I ~ ~ . \  1111~1  ( : I I . \ / O I I I .  1 X IN.I. 'I. I..\\\.. 42 I ( 198-1). 

.- 



682 I:CLA LA I t '  RE I/IE It' [Vol. 33:665 

to an amorphous group of states whose practice could pre- 
scribe customary international law. 

According legal significance to customary international 
law might produce a similar redistribution of effective power, 
with similar uncertainties, in the domestic sphere. The law- 
making power of Congress might shift to the President, in 
light of the Executive's primacy in foreign affairs,""r to the 
judiciary, armed with the power to declare customary inter- 
national law.(;(; Legislative power could even pass completely 
out of the government structure. The United States could be 
bound by a rule formed by the general practice of other 
states."' For example, assume that in 1970 Congress passed 
a law criminalizing possession of certain drugs on board for- 
eign-flag, but United States-owned, vessels on the high seas. 
In the next ten years a number of international conferences 
are held on the subject of national jurisdiction on the high 
seas. On the basis of positions expressed at those confer- 
ences, municipal laws adopted by a large number of other 
states, and a draft treaty approved by consensus, a rule of 
customary law emerges that only the flag state can exercise 
jurisdiction over its vessels on the high seas. The President 
issues a proclamation declaring that the United States ac- 
cepts the relevant provisions as customary international law 
but declines to sign the treat). for unrelated reasons.(jH 

65. See Gottlieb, Globnl Bargrritlitrg: 7-11? Lrgol ntrd Diplottrnlic Frn~rr~wo~.k, in LAW- 
MAKI~IG  IN THE GLOBAL COMMIJNI-r~  109, 121 (N. Onuf'ed. 1982) (noting that infor- 
mal agreements and a fortiori customarv law result in the loss of congressional 
control); Sohn, Tlrorcgli/s On Cwtorrinl> Ititn-tici!iorrrrl Loill. .rri/)~.n note 58 (the President 
can accept important obligations "by the stroke of a pen": citing la\\. of treaties and 
law of the sea). Although it may seem anomalous to speak of the "law-making" 
authority of the President, it is clear that the President does in fact "make" law 
with domestic effect pursuant to his foreign affairs powers conferred by the Consti- 
tution. See L. HENKIN, sii/~r.n note 23, at 56-65. I'residential proclamations of cus- 
tomary international law form onc part of this law-making authority. Id. at 5G-GO. 

66. .See O'Connell, 7'111. Ir'rlntiorr ljrliof~tr Itt~rt-tirrlior~(~l Lnzcl 011d ,llroliripal Loill, 48 
GEO. L. REV. 43 1, 444-50 ( 1960) (arguing that courts apply international law, but 
have difficulty justifving application ol' alien systems; suggests that judges should 
"harmonize" municipal and international la$\- hy choosing ~\.hichcvel- rulc seems 
"appropriate"). 

67. For a skeptical rcactioli t o  those potential dcvclop1n~11rs. see I.i~idc. (:orrr- 
ttr~rtls, Ssttipo.~i~ittr otl I t i~~r~~ro/Ior~~t/  I~I I~I I ( I I I  I?;~y/rt.\ III SIOIP (:OIIF/S, I8 INT'I. I . ~ t v .  77, 
79-80 (1984). On  the other h:~nd. :~no t l~c r  roinine~lta~oi-  coi~ilts tlle al>scncc o f  
political rcvicw and accou~~t;lhility as a11 adv;rntagc of thc [Isc o l ' cu s~o~~ ia r ? ,  i111cl.lia- 
tional law. Meijcrs, 771~ .Y/o,q(,.\, ? / ( ; I~O~~~/ / I  ~ I / ' I I I / , ~ I ~ I I ( ~ I I ~ I I ~ I /  I,(/i,l (/I/(/ //1r 1 '.\(, I / .< (~'IIS/O/I/(II:~ 

I?rt/rs, 9 NETH. Y.13. INI.'I. I,. 3 (1978). 
68. The cx;l~nl)lc is Ilor c.litircly Ii).l)o~lietic-al. I X I'.S.C:. 4 5 (]!)Hz) clclines 11ic. 

Under the Draft Restatement view, this hypothetical rule of 
customary international law could take precedence over the 
hypothetical act of Congress (particularly in view of the Pres- 
idential proclamation). Of course, Congress could repass the 
criminal law. The courts, and even the Draft Restatement, 
would then apply the repassed rule."!) We may only be wor- 

"spccial maritime and territorial jurisdiction of the United States" to include "any 
vcsscl belonging in whole or  in part to the United States, or  any citizen thereof 
. . . ." regardless of the vessel's flag when that vessel is on the high seas. Article 6 
of the Convention on the High Seas of April 29, 1958, 13 U.S.T. 2312, provides 
that flag state jurisdiction is exclusive on  the high seas. For crimes then covered by 
5 7, the 1958 Convention would arguably prevail because it was later in time. Sef 
Cook v. United States, 288 U.S. 102 (1933). 

However, assume that in 1970 Congress adopted a new drug law, making pos- 
session of certain drugs a crime "when committed within the special maritime ju- 
risdiction of thc United States." That law, in turn, would probably supercede the 
treaty. Thereafter, in my hypothetical, when the rule of customary law (first em- 
bodied in the 1958 Convention) subsequently congealed in the draft U.N. Conven- 
tion, and when President Reagan announced in 1984 that the United States would 
accept that norm, a new rule of customary international law arguably emerged, 
superceding the 1970 act of Congress. (On the process of congealing rules of 
customary law, see T. FRANCK & hi. MUNANSANCU, THE NEW INTI:RNATIONAI.. ECO- 
NOMIC ORDER: INTERNAT~ONAL LAW I N  TIIE MAKING? (1982)). 

The  actual events pose a slightly different question. In 1980, Congress made 
possession of certain drugs with intent to distribute (not necessarily in the United 
States) a crime when committed on board a "vessel subject to the jurisdiction of 
the United States." 21 U.S.C. (i 955~3, 94 Stat. 1159 (1982). If '2urisdiction of thc 
United States" had referred to 8 7, my hypothetical would be real. However, a 
special definition of "vessel subject to the jurisdiction of the United States" was 
adopted, referring in a ttotrinclusive way to the 1958 Convention. 21 U.S.C. 
O 955(d), 94 Stat. 1160 (1982). The  reported decisions have for the most part 
involved stateless vessels or  foreign flag vcssels for which the foreign state has 
consented to a United States search. A United States-owned, foreign flag vcsscl 
under the 1958 Convention could not be searched without consent. However. in 
view of the noninclusive languagc of 3 95511(d), a court could still hold a United 
States-owned, foreign flag vessel to be within 3 9!55b(d), and one court in fact 
came very close to doing so. SPP United States v .  Marino-Garcia, 679 F.2d 1373 
(1 lth Cir. 1982), rrrl. d~rri~d,  459 L1.S. 11 1-1 (1983). Such a result would violate the 
1958 Convention, and would also violate the new United Nations Law of the Sca 
Convention that President Keagan has said the United States will observe. Qucr:. 
whether a rule of customary intcrnational law has now reemerged so as co invali- 
date that application of the 1!)80 act of Congress. For a discussion of the problem 
of asserting United Statesjurisdictio~i over United States-o~\.ned vessels. regardless 
of flag, on the high scas, sec Sohn, Irr/r~.(iir/iorr rf I'Ps.scl.~ 01, /hr I-Iigl~ Srns, 18 IN-~ ' I .  
LAW. 41 1 (1984). 0 1 1  cxtrate~-ritorial narcotics control. sec gcncrally Norc, ~.~YII(/.V 
b IV.S.  E.~trcrtpt~i/o,ld .\jlr~~~/ir.s C~IIIIIIDI: Slutritt~i~ifi. tlrr Slnblr Door. :IJlrr IIIP Ilot:\.~~ llo.\ 
Bolted, 16 N.Y.U. J .  INT'I.  I.. & 1'01.. 353 (1 98-4). 

69. The  courts have I~ccn rlcar o n  this point. E.,q.. 'rag v. Kogcrs, 267 I;.L'tl 
664, 666 n.8 (1l.C. (;i~..) r(v.1. (?~IIIIY/, 3 i 2  L7.S. !I04 ( l!)5!)). (7; 1985 ~ IKAFI .  KISI..YII.:- 
MENT (i 135, srr/)~.cr n o ~ c  32 .  reportc.rs' note 5 (c\.cn if' 1'1-csidc~i~ial c s c c u t i \ ~  ag1.c.c.- 
mcnt supcrccdcs ;In inconsistc~it act ol' (:o~ig~.css, "(:o~ig~.css coiilcl pr.oc-cccl to 

rcenacl the statutc alitl ~llc.~.cl)\. sul>c.~.c.etlc the i~~lc~ .vc i i i~ ig  ccsccl~ti\.c ; i g ~ - c c n i c ~ ~ ~  ;IS 




















































