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A REVISIONIST VIEW OF CUSTOMARY
INTERNATIONAL LAW

Phillip R. Trimble*

In the popular view international law is a charade—gov-
ernments obey it only if convenient to do so and disregard it
whenever a contrary interest appears.! Thus the New York
Times recently asserted that “observing [international] law is
voluntary.”? “[T]here being no world government, there’s
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sharing some of the ideas expressed herein.

1. This judgment as 1o the common perception of international law is widely
- shared among international lawyers and across disciplines. See J. BrierLy. THE
Law oF NaTions 68, 71-72, 75-76 (H. Waldock ed. 1936); L. Henkin, How Na-
TIONS BEHAVE 25-26 (2d ed. 1979): J. JACKSON, WORLD TRADE AND THE Law or
-GATT 14 (1969); H. MorGENTHAU. PoLITICS AMONG NATIONS 275 (3d ed. 1964):
' Fried, How Efficient is Iniernational Law?. in THE RELEVANCE OF INTERNATIONAL Law
93-132 (K. Deutsch & S. Hoflman eds. 1968) [hereinafter cited as RELEVANCE oF
. INTERNATIONAL Law]; Nimetz. Respect 1World Lawe. N.Y. Times, Apr. 19, 1984, at 19,
ol. 2.

In this Article I make a modest attempt to respond to Professor Levi's criti-
ism that “international lawyers have treated their subject in sovereign indepen-
dence from others.” W. Levi, Law AND POLITICS IN THE INTERNATIONAL SOCIETY 7
1976). His complaint is based on the tendency of many international lawvers to
onceive of scholarship as the mechanical application of rules 1o abstractly drawn
act situations, without reference to the political, cultural, social, or cconomic envi-
onments that determince the meaning and velevance of those rules. See Bovle, The
melevance of International Lazw: The Schism Between International Law and International
Politics, 10 Car. W. InT'L L], 193 (1980). T'o bridge the disciplinary gap, or at lcast
o look across it, I draw on the insights of political scientists, sociologists, histori-
ns, and diplomats who have reflected on the rule of law in the world of interna-
ional politics.

2. Scorning the World Court, N.Y. I'imes, Jan. 20, 1985, at E22, col. 1 (cditorial).
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no such thing as world law.”®* More knowledgeable and so-
phisticated observers, including some of America’s most dis-
tinguished diplomats, have expressed similar sentiments.
John Foster Dulles observed that “a stable world order de-
pends most of all upon the existence of an adequate body of
international law,” and he lamented that “there is no such
body of law today.””* Dean Acheson disparaged international
law generally, viewing it as an “academic” program about
which working diplomats were “understandably and wisely
reticent.”> With reference to major crises like the Cuban
missile crisis in which he was consulted, he testified that in-
ternational law had no place.® George Kennan broadly con-
demned the American penchant for a “legalist-moralist
approach to world problems” because of its unrealistic as-
sumptions about the real world of international relations.”

3. 1d

4. J. DuLLES, WAR oR PEacE 198 (1950) (comments made in a discussion of
the potential of the United Nations). Secretary of State Dulles sounded the same
theme. See Dulles, U.S. Constitution and U.N. Charter: An Appraisal, Speech
before the American Bar Association, Aug. 26, 1953, U.S. Dep't of State Pub. No.
5194, reprinted in 29 Dep'T ST. BuLL. 307 (1953).

5. D. AcHESON, FRAGMENTS OF My FLeEece 156 (1971).

6. Acheson, Remarks, Panel: Cuban Quarantine—Implications for the Future, 57
AM. Soc’y INT'L L. Proc. 13, 14 (1963). But see A. CHaYES, THE CuBAN MISSILE
Crisis (1974). For a critique of Chayes’ positions, see Shalom, International Lawyers
& Other Apologists, 12 Povrry 83 (1979). ’

7. Kennan, Morality and Foreign Policy. 64 FOREIGN AFr. 205 (1985). Mr. Ken-
nan first proposed this theory in AMERICAN DipLomacy 1900-1950, at 95-101
(1951). Woodrow Wilson is often identified with the “legalist-moralist approach”
condemned by Kennan, but Wilson too was distrustful of lawvers and particularly
of the idea of a world court. President Wilson preferred instead to realize his in-
ternationalist ideals through an international political organization. See Patterson,
The United States and the Origins of the World Cowrt, 91 Pov. Sci. Q. 279 (1976).

For an endorsement of the opposite approach by another experienced diplo-
mat, see D. MoyNiuaN, LovaLties 61-96 (1984) (criticizing a diminished commit-
ment to the “rule of law”). Acheson and Kennan were reacting to a movement in
the wake of World War II to establish the “*rule of law” (generally in an American
image) throughout the world. See. eg, G. CLark & L. Soun, WORLD PEACE
ThurouGH WoRLD Law (3d cd. 1966): C.W. Jencks, TieE CoMMON Law OF MANKIND
(1958); O. LissiTzyN, Tue INTERNATIONAL CoURT OF Justice (1951); Mccker, The
Role of Law in the Political Aspects of World Affans, 27 Aus. L. Rev. 194 (1963) (Mecker
later became Acting Legal Advisor to the Department of State and Ambassador to
Romania). Proposals to advance the rule of law—and the negative reactions—per-
sist. G, eg. A, Bozeman, Tne Furvre ov Law N a Muuricvrrorat. WorLn
(1971); H. CoMMAGER, T AMERICAN Minp 363 (1950) (American respect for law
“was transferred. somewhat naively, to internatonal aw.”); . Devrscn, AN INTER-
NATIONAL RULE OF Law (1977); . [ackson, |. Louts & M. Marsusirra, IMPLEMENT-
ING THE Tokyo Rounn (1984): J. Prrrins, 1T1e Prubent Peack (1981); Rubin,
Order and Chaos: The Role of International Law in Foreign Policy (Book Review). 77
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Political scientists of the “realist school” have expressed sim-

ilar conclusions: power and national interest, not law, deter-
mine government conduct.® For the most part, the writings
of recent Secretaries of State, as well as international rela-
tions theorists and political scientists, ignore the subject alto-
gether.” International law is thus relegated to the dustbin of
idealism.

The international law community has responded to this
“realist” attack with vigorous and persuasive rebuttal.’® In
fact, there is an abundance of international law, and it is reg-
ularly observed.!! Like domestic law, it serves many func-
tions in society beyond the “restraint” function emphasized
by the realist critique.'? International law embodies basic as-

Mich. L. Rev. 336 (1979); Trimble, International Trade and The **Rule of Law ™" (Book
Review), 83 Micu. L. REv. 1016 (1985); Watson, A Realistic Jurisprudence of Interna-
tional Law, 1980 Y.B. WORLD AFF. 265; see also T. FRANCK & E. WEIsBAND, FOREIGN
Poricy By ConGress 155-62 (1979) (discussing inappropriateness of subjecting
national foreign policy to uniform rules); Trimble, Foreign Policy Frustrated, 84
CoLum. L. Rev. 317, 364-66, 373-77 (1984).

8. H. MORGENTHAU, supra note 1, at 277-96; Hoffman, International Law and the
Control of Force, in RELEVANCE OF INTERNATIONAL Law, supra note 1, at 21-46. Both
authors focus on the use of force. Although they seem to understand that the law
dealing with force s a small part of international law, they do not pursue the impli-
cations of that understanding. Morgenthau generalizes: “Governments . . . are
always anxious to shake off the restraining influence . . . that might be harmful to
them.” H. MORGENTHAU, supra note 1, at 281. And Hoffman states flatly that “cal-
culations of power and commands of law . . . tend to live on separate planes.”
Hoffman, supra, at 26. See generally Boyle, supra note 1, at 194-98.

9. The memoirs of Secrctaries Vance and Kissinger do not seem to refer to
the subject at all. Current international relations theorists and political scientists
are similarly indifferent. See Bovle, supra note 1, at 204-06.

10. See, £.g., A. Cuaves, supra note 6; L. HENKIN, supra note 1; Fried, supra note
1. In this Article I sometimes refer to the positions of “international lawvers™ or ol
“realists.” Of course, there are many important differences among the commenta-
tors I have grouped into these two categories. The common features of the vari-
ous positions on the points material for my discussion, however. are sufliciendy
broad to justify the references.

11. L. HENKIN, supra note 1, at 4649, 320.

12. See generally id. at 18=22. T'he realists imagine law primarily as a system of
restraint, an invisible force that stops an actor from doing something it is doing or
wants to do, or at least influences its behavior independently of other causes. In
this view, criminal law dcters people from committing crimes; contract law deters
people from breaching contracts: and tort law deters people [rom acting negli-
gently. But international faw, as these crities see it does not (and should not)
deter a government from doing anything.

Although international law commentators have pointed out that the coneept
of law can be much broader and more complex than suggested by the “hadman™
assumptions inherent in the vealist view, see, ... idat 13, they too incorporate the
image of law as a restraint into their universe. “Most international lawyers are
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sumptions inherent in the organization of international soci-
etv, such as the formal equality of states.® It also allocates
law-making authority among states, as through rules regard-
ing territorial sovereignty and the law of the sea.'* Interna-
tional law also provides a process through which inter-
national relations are conducted,!> for example, through the
work of international organizations, and it serves as a lan-
guage of diplomatic conversation.!¢

I do not propose to revive the general debate over the
existence, meaning, or relevance of international law, a well-
ploughed field in the legal literature of this century.!” Never-
theless, the radically different conclusions reached by observ-
ers of the same international political reality suggest a need
for some further inquiry. One source of the general confu-
sion may be found in the tendency of both realists and their
critics to speak of “international law” as an undifferentiated
whole. In my view both analyses are deficient because they
fail to attribute fundamental significance to the differences

committed to the belief that law, rather than being a mere fig leaf for the raw thrust
of national power, is an independent variable exerting . . . a certain pressure on
national decision-makers.” Farer, International Law and Political Behavior: Toward a
Conceptual Liason, 25 WorLD Por. 430, 430 (1973). The restraint idea permeates all
sorts of international law writing. See, ¢.g., M. KaTz, THE RELEVANCE OF INTERNA-
TIONAL ApjupicaTioN 1, 2 (1968): R. Kircis, PRIOR CONSULTATION IN INTERNA-
TIONAL Law (1983); O. LissiTzyN, supra note 7, at 3-6; D’Amato, The Relation of
Theories of Jurisprudence to International Politics and Law, 27 WasH. & LEe L. Rev. 257
(1970); Falk, The Relevance of Political Context to the Nature and Functionalily of Interna-
tional Law: An Intermediate I'iew, in RELEVANCE OF INTERNATIONAL Law, supra note 1,
at 147: Friedman, The Reality of International Law—d Reappraisal, 10 CorLum. J.
TransnAT'L L. 46 (1971).

Professor McDougal and his colleagues, on the other hand. seem to have
downplayed the restraint function. See, ¢.g., McDougal, Lasswell & Reisman, Theo-
ries About International Law: Prologue to a Configurative Jurisprudence, veprinted in INTER-
NATIONAL Law Essays 43-60 (M. McDougal & W. Reisman eds. 1981). But their
virtual equation of law with what states actually do has been criticized as justifying
any conduct as lawful. Ser Young, luternational Law and Social Science: The Contribu-
tions of Myres S. McDougal. 66 AM. J. INT'L L. 60 (1972).

13. L. HENKIN, supra note 1, at 15-16.

14. Id at 17,

15. See A. CHAYES, supra note 6; W. CopLIN, THE FUNCTIONS OF INTERNATIONAL
Law 152-67 (1966); K. Dam, Tt GAT T—Law anD INTERNATIONAL EcoNoMic Or-
GANIZATION 4=5 (1970) (Law should not be viewed primarily as rules: “law viewed
as procedures and process serves to identify the common interest in complex
situations.™).

16. W. CopLIN. supra note 15, at 168-95: P. CORBETT, Law AND SOCIETY IN THE
RevaTions or States (1931): Falk, supra note 12, at 14649,

17. For a recent review of the debates, sce generally T Narpin, Law, Morat-
ITY AND THE RELATIONS OF STAaTES (1984).
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between treaties and customary international law. This fail-
ure contributes significantly to the lack of understanding sur-
rounding much discussion of international law.

International law is traditionally defined as the body of
rules governing the relations of nation-states.'* Those rules
are divided into two major categories—treaty law and cus-
tomary international law.'? Treaty law consists of expressly
accepted obligations spelled out in international agreements
freely adhered to by states. Customary international law con-
sists of obligations inferred from the general “practice of
states”’—what is habitually done by most members of the in-
ternational community out of a sense of legal obligation.
Customary international law is legally binding regardless of
whether a state has expressly accepted it. Conventional doc-
trine regards both types of law as equally authoritative.?®

In this Article, I argue that it is erroneous to think about
the two types of international law in the same way. They rest
on different political foundations and should not be regarded
as equally authoritative. A key to understanding the differ-
ence, and to understanding the relevance and true role of
international law in the world, lies in national political tradi-
tions and structures that support the domestic implementa-
tion of the two types of international law.

I focus on the American courts’ application of customary
international law in order to illustrate the basic difference be-

18. J. BrIERLY, supra note 1, at 1.

19. I. BROWNLIE, PRINGIPLES OF PUBLIC INTERNATIONAL Law 34 (1966).

20. Akchurst, The Hierarchy of the Sources of International Law, 47 BRIT. Y.B. INT'L.
L. 273 (1974-75) (international lawver); Gamble, The Treaty/Custom Dichotomy: An
Overview, 16 Tex. INT'L L.J. 305 (1981) (political science view). Their equivalence
is reiterated in the standard, modern casebooks and treatises. See, e.g., L. HENKIN.
R. PuGH, O. ScHaCHTER & H. SMIT, INTERNATIONAL LAw—CASES AND MATERIALS
36 (1980); J. BrIERLY, supra note 1, at 46-64; see also RESTATEMENT (REVISED) OF
Fore1GN RELATIONS Law oF THE UNrTED STATES § 102 comment j, reporters’ note 4
(Tent. Draft No. 1, 1980) |hercinafter cited as 1980 DrAFT RESTATEMENT). But see
Scott & Carr, The International Court of Justice and the Treaty/Custom Dichotomy, 16 TEX.
InT'L LJ. 347, 348 (1981). Those authors are political scientists of the realist
school and scem fundamentally skeptical about international law. See id. at 357.
Consequently, like Morgenthau and Hoffman, they may think the question of hier-
archical rank is not important cnough to deserve much auention.

Some commentators have argued that customary law has become less impor-
tant than treatics. See C. PARRY, THE SOURCES AND EVIDENCES OF INTERNATIONAL
Law (1965). Others say that the opposite is happening. See Gamble. supra, at 314:
Waldock, General Cowrse on Public International Law, 106 Rec. pEs Cours 1, 40—41
(1962). They do not. however, disagree as 1o the equal hicrarchical status of the
two bodies of law.
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tween it and treaty law. In practice, customary international
law is applied primarily by the political branches, not the ju-
diciary. But the analysis of the American judicial experience
illustrates the weak political foundation of customary interna-
tional law that I believe also undercuts its effectiveness in the
minds of political branch officials and in other societies.

In addition, I focus on the domestic law status of custom-
ary international law, which is theoretically different from its
status on the international plane. For example, if a state’s do-
mestic law requires conduct that is prohibited by treaty, the
state is responsible for the violation of international law de-
spite the binding character for domestic purposes of its do-
mestic law. Despite this traditional distinction, I believe that
my analysis demonstrates important lessons about the rele-
vance and meaning of international law at both the domestic
and international level.

Judicial application of customary international law is also
interesting because of the emphasis both realists and interna-
tional lawyers place on adjudication as an element of an ef-
fective legal system. Realists are fond of pointing out the
absence of effective international institutions for adjudica-
tion,2! while some prominent international lawyers have
pointed with pride to the application of international law by
domestic courts.?? In this respect American courts are an
ideal subject for study because of their traditions of indepen-
dence and judicial review. The application of international
law by American courts lends support to the international
lawyers’ response to the realists’ attack, and is adduced to
show that international law is just like any other law.

The claim has superficial plausibility. Article VI of the
Constitution declares treaties to be the “law of the land.”
They are applied with the same force as an act of Congress.?
The Supreme Court has declared customary international
law to be judicially applicable.?* Some courts and commen-

21. H. MORGENTHAU, supra note 1, at 281.

22. See, e.g., R, Fark, Tie Rovk oF DOMESTIC COURTS IN THE INTERNATIONAL
LeEcaL Orber 64-76, 123, 137-38 (2d cd. 1964); Lillich. The Proper Role of Dowestic
Couwrts in the International Legal Order, 11 Va. JLINT'L L9012, 47 (1970) (courts are
“unolhicial agents of the international legal order™).

23. See generally 1. HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 163-64
(1972).

24. The Paquete Habana, 175 U.S. 677, 700 (1900): see infra note 50 and ac-
companying text.
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tators have suggested that customary international law is
equivalent to “constitutional common law,”?> applied by
courts to directly restrain, or to limit the scope of, political
branch conduct.?®

A closer look at the record, however, shows that the in-
ternational lawyers’ case is hollow. Unlike treaty law, cus-
tomary international law has not traditionally been applied
by American courts, nor should it be. There is no basis for
the notion that it is a kind of constitutional common law, suit-
able as a doctrinal vehicle for restraining acts of the political
branches. Although this Article is confined to examining the
use of customary international law by American courts, my
analysis suggests the need for a broader revision of the tradi-
tional status of customary international law.

In Part I, I explain the traditional doctrinal framework
and why the application or nonapplication of customary in-
ternational law by American courts is a significant issue. In
Part I1, I examine the cases in which American courts are said
to have applied customary international law. I show that only
a few of those cases actually involved application of custom-
ary international law, and those cases can better be under-
stood as reflections of decisions taken by the political
branches of government in accordance with their recognized
law-making authority. Particularly, I attack the use of cus-
tomary international law—based on the much-celebrated

25. By the analogy to “constitutional common law™ I refer to judicial decisions
derived from fundamental norms binding a government, but which nevertheless
may be modified through the legislative or other political process of that govern-
ment. Cf. Monaghan, The Supreme Court, 1974 Term, Foreword: Constitutional Common
Law, 89 Harv. L. Rev. 1 (1975).

26. See infra notes 28-32 and accompanying text: see also Henkin, International
Law as Law in the United States, 82 MicH, L. Rev, 1555, 1564-67. 1569 (1984) (cus-
tomary law superscdes carlier act of Congress): Paust, Federal Jurisdiction Qver Extra-
tervitovial Acts of Tevrovism and Nonimmunity for Foreign Tiolators of International Laiw
Under the FSIA and the Act of State Doctrine, 23 Va. J. InT'L. L. 191 (1983). According
to Professor Paust. “the judiciary is bound to recognize limits on U.S. jurisdiction
imposcd by international Taw . ... In this manuer, international law. as incorpo-
rated in the Constitution, can aid in sctting limits to what is constitutionally exer-
cisable judicial authority.” Id. at 200 n.31; see also id. at 207 (Cinternational faw
restrains the Executive . . . through the Constitution™). Professor Paust is quite
explicit on this point, but his reference 1o “international liw. as incorporvated in
the Constitution™ is perplexing. “Treaties are assigned status in the Constitution.
but customary international law is not. See infra notes 42—49 and accompanving
text. Most commentators do not claim (hat international L should supersede the
Constitution. See infra note 52,
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Timberlane case and advanced by the American Law Institute’s
Draft Restatement of Foreign Relations Law—to curtail the extra-
territorial application of United States law. The case for the
reality of customary international law has an important em-
pirical flaw: courts have regularly declined to use customary
international law as an explanatory doctrine. I note that a
different judicial attitude is evident in cases involving trea-
ties. My analysis suggests that the traditional equivalence of
the two bodies of law is mistaken and that conventional
thinking should be revised to downgrade the status of cus-
tomary international law.

In Part III, I point out a fundamental institutional weak-
ness preventing judicial application of customary interna-
tional law. Courts cannot develop customary international
law in the same way that they develop common law. The Jju-
dicial commitment to “principled” decision making?’ is in-
compatible with the need to accommodate wholly
unprincipled change in the development of customary inter-
national law. American courts are institutionally unequipped
to elaborate changes in the law because they lack the requi-
site background and training, they do not have access to the
full range of information required, and they normally have
deferred, for good reason, to the executive branch in matters

significantly affecting foreign affairs. Their application of -

customary international law in a manner independent of the
political branches can only stifle appropriate developments
of the law. In my view, customary international law should
be applied by the judiciary only when its application can be
satisfactorily justified on the basis of an independent domes-
tic source of authority.

Treaties, on the other hand, do not require “‘develop-
ment,” and the courts have regularly (if circumspectly) inter-
preted and applied their provisions. Treaties are more like
ordinary laws, written and then promulgated in the Statutes
at Large, with “legislative histories.” Courts can apply their
provisions more easily and more comfortably within the
traditional confines of judicial competence.

In Part 1V, I argue that customary international law lacks

27. The notion of “principled” decision making can of course mean many dif-
ferent things. or perhaps nothing at all. This question is taken up infra notes
156-60 and accompanying text.
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“legitimacy” as a doctrine suitable for judicial application.

" The principal reason is that its formulation cannot be ex-

plained in a manner consistent with central features of tradi-
tionally accepted American political philosophy, and thus
cannot be grounded in social values of the community sul?—
ject to the law. In this regard, customary international law 1s
fundamentally different from common I_aw. It is also funda-
mentally different from the “law of natlons”’ as under‘stood
when that law was incorporated into American law in the
eighteenth century, and is fundamentally dlﬂ”ereint from con-
stitutional law as well. The analysis of the legitimacy qf cus-
tomary international law illuminates the qualitative
differences between it and treaty law. The weak political
foundation of customary international law explains why that
law is not as effective as treaty law in restraining the political
branches of government. It illustrates why customary inter-
national law.should be regarded as less authoritative than
treaty law. .

Finally, in Part V, I outline an alternative approach to
understanding international law. I suggest that the search
for an adequate general theory of interngnonal law shpuld
focus on _the processe ugh which law is made in national
political systems rather than on \‘miversal.prinmples or the
misleading concept of an international society.

1. CONTEMPORARY SIGNIFICANCE OF CUSTOMARY
INTERNATIONAL Law

The doctrinal status of customary international law is of
more than theoretical interest. Commentators, from human
rights activists to counsel for multinational corporations,
have sought to use this doctrine as a Justlﬁcanon'[oxj’ re-
straining or limiting government conduct and aut‘hc?rlty.-‘x A
district court enjoined federal government officials from
holding a Cuban refugee in violation of customary interna-

28, See, r.p.. Burke, Coliver, de la Vega & Rosenbauw, Application of Iniermational

Human Rights Law in State and Frderal C‘”””fg 18 'l'r:,x. INT'1. ]'}]' 201 (l}t)h}:&.): ]’;fl'ml
supra note 26; Schnecbaum, The Enforceability (;( (,mlr{umr_\' Normy of lr//;,f, Intrrna-
tional Law, 8 BROOKLYN J. INT'L L. 289 (1982); Discussion. {’/»;:\/:(':'/1;'4-\ on Lnforcenenl
of Hhoman Rights, 74 Am. Soc. It L. Proc. 96, 20,30 (1080 Svwpiostaenr o Tidevin-

tional Human Rights Lawe in Stale Conrts. 18 INTL Law. 59 (198:1): :\'()102 I/m/;/iuy 'I‘/_u
Scope of Fedrral Juvisdiction Under the e Tort Statulr. ‘_"«{'\ A ISR OO O =D,
956-65 (1984); see alo id. at 45 0,23 (citing authorities).
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tional human rights law.2? Other courts declined to apply
federal antitrust and commodities laws to transactions largely
conducted outside the United States, on the grounds that
such an assertion of governmental authority can be under-
stood as violating international law.3¢ Still other tribunals
have used customary international law to create causes of ac-
tion against foreign governments and government officials,?!
thereby presumably indirectly deterring, if not directly re-
straining, illegal conduct by those governments. Finally, in
its proposed revision of the Restatement of Foreign Relations
Law, the American Law Institute (ALI) equates customary in-
ternational law with treaties, endorses its applicability in
American courts, and even elevates its status as domestic
law.32

As domestic law, customary international law has two
distinguishable roles. First, it may create a cause of action,

29. Fernandez v. Wilkinson, 505 F. Supp. 787 (D. Kan. 1980), af 'd on other
grounds, 654 F.2d 1382 (10th Cir. 1981).

30. Timberlane Lumber Co. v. Bank of Am., 749 F.2d 1378 (9th Cir. 1984)
(antitrust), cert. denied, 105 S. Ct. 3514 (1985); Montreal Trading Ltd. v. Amax Inc.,
661 F.2d 864 (10th Cir. 1981) (commodities), cert. denied, 455 U.S. 1001 (1982).
Both cases applied the test articulated in an earlier Timberlane case, Timberlane
Lumber Co. v. Bank of Am., 549 F.2d 597 (9th Cir, 1976), under which the court
balanced the various national interests involved. Although the Ninth Circuit did
not speak squarely in terms of international law, subsequent commentators have
interpreted the decision as an application of an emerging rule of customary inter-
national law. See infra note 121.

31. Filartiga v. Pena-Irala, 577 F. Supp. 860 (E.D.N.Y. 1984): Letelier v. Chile,
502 F. Supp. 259 (D.D.C. 1980); see also Argentina Torture Victim Wins Redress in U.S.
Court, 1..A. Times, Oct. 20, 1984, at 1, col. 1, reprinted in part in 28 INT'L PrAC.
NoTteBook 4 (Oct. 1984) (discussing Siderman v. Argentina. No. CV 82-1772-RMT
(C.D. Cal. Mar. 12, 1984)). However, after intercession by the State Department.
the district court reversed itself and held that the court had no jurisdiction over a
foreign government under the Alien Tort Claims Act. See Bazvle, Litigating the In-
ternational Law of Fluman Rights in United States Cowrts: Siderman v. Argentina, 31
INT'L Prac. NoTEBOOK | (July 1985).

32. 1980 DRAFT RESTATEMENT, supra note 20, § 102 comment j, § 131, § 135
reporter’s notes 1, 6. Since this Article was written, the ALI reporters have pro-
duced a new tentative dralt. revising or rewording in some respects the positions
criticized herein. In the 1985 Draft Restatement the veporters retreated from ex-
pressly arguing that customary international law superceded an carlier inconsistent
statute. Now the reporters merely state that the question has not been adjudi-
cated. Ser RESTATEMENT (REVISED) OF FOREIGN RELATIONS Law or tog UNivep
StaTeEs § 135 comment d (T'ent. Dralt No. 6. 1985) [hereinalter cited as 1985
Drarr REstaTEMENT|. They nevertheless immediately point out. apparenth with
approval, that the United States has accepted certain customary international law
of the sea “that modifies carlier treaties as well as ULS. statutes.™ fd. § 135 com-
ment d.
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just as a treaty may provide the basis for an action. Examples
include the cases in which human rights law prohibits tor-
ture®3 or the law of state responsibility prohibits confiscation
of alien property without compensation.** Second, custom-
ary international law may create a defense against an other-
wise valid cause of action—for example, when the United
States government attempts to apply antitrust law to conduct
abroad, and the target of the regulation argues that the appli-
cation of United States law violates customary international
law.3% Although the government clearly has the power to vi-
olate international law,%6 the courts have nevertheless some-
times imposed limitations on the extraterritorial application
of United States law.3” Although the decisions were fre-
quently couched in terms of congressional intent or comity,
the authors of the Draft Restatement have argued that these
limitations should be understood as limitations imposed by
customary International law.?® Moreover, the argument
goes, in the absence of a contrary indication, Congress
should be presumed to have intended not to violate interna-
tional law.?® When actual congressional intent is ambiguous
or absent, the creation of such a presumption is the same as
creating a rule that the government regulatory scheme can-
not violate international law.+¢

33. See cases cited infra notes 106-07.

34. See cases cited infra note 111.

35. See, e.g., cases cited infra note 128.

36. United States v. Howard-Arias, 679 F.2d 363, 371-72 (4th Cir. 1982), cort.
denied, 459 U.S. 874 (1982) (United States may violate international law if necessary
to carry out national policy). See generally Henkin, iet-Nam in the Cowts of the United
States: *'Political Questions,” 63 Am. J. INT'L L. 284, 286-88 (1969); 1985 DrarT RE-
STATEMENT, supra note 32, § 135 reporter’s note 3.

37. See cases cited infra notes 125-27 and 129.

38. RESTATEMENT (REVISED) OF FOREIGN RELATIONS Law § 403 comment a
(Tent. Draft No. 2, 1981) [hereinafter cited as 1981 Drart Restaresent]. This
position is reaffirmed in the 1985 Draft. See 1985 DRAFT RESTATEMENT, sufra note
32, § 443 comment a.

39. 1985 DraFr RESTATEMENT, supra note 32, § 134,

40. The ALI drafters concede that Congress can exercise jurisdiction bevond
the limits permitted by international law il it makes its intention clear. See 1981
RESTATEMENT, supra note 38, § 403(¢H & comment {2 1985 RESTATEMENT, supra note
32, § 403 comment g. The case law is clear on this point. See Tag v. Rogers, 267
F.2d 664 (D.C. Civ. 1959). cert. demied. 362 U.S. 904 (1960): /. ar 666 1.8 (citing
cases). Cf 1980 DRt RESTATEMENT, supra note 200§ 135 reporter’s note 5. This
proposition scems somewhat at odds with the noton. suggested by § 135 ve-
porter’s notes | and 6 ol the 1980 Dralt and weakh perpetuated in § 135 comment
d of the 1985 Draft, that customary international liw may supercede a prior act ol
Congress. Presumably, the ALL draliers are assaming that the intent ol Congress
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Although the two types of case normally are not ana-
lyzed together, they should be.*! Both entail restraint or lim-
itation of political branch action and authority by the
Jjudiciary, using the explanatory doctrine of customary inter-
national law.

A. Background

The roots of the doctrine of customary international law
are deeply embedded in the lore of the legal profession. One
of the first lessons for the beginning student is that interna-
tional law is also law of the United States,*? and therefore
must be applied by courts just like any other law.

The supremacy clause provides a constitutional basis for
this doctrine in the case of treaties.*> The courts have
treated treaties as equivalent to acts of Congress.** Thus, a
treaty can create a cause of action permitting an individual to
enjoin government action.*> Similarly, a treaty can be raised
as a defense to preclude the application of a regulatory
scheme to a foreign national.¢

may not be clear, so that the “normal’” presumption of consistency between acts of
Congress and international law would come into play. See 1985 DRAFT RESTATE-
MENT, supra note 32, § 134. Frequently, the intent of Congress will be unclear (es-
pecially if one would like to find it unclear) so that the effect of the presumption is
to elevate the status of customary international law.

41. Of course, a distinction could be drawn between personal rights and prop-
erty rights, as some commentators have urged in the area of constitutional law. See
L. HENKIN, supra note 23, at 256-57, 493 n.31. However, the Supreme Court
seems to have rejected this notion. See Lynch v. Household Finance Corp., 405
U.S. 538 (1972) (rejecting the distinction for purposes of Civil Rights Act enforce-
ment); see also Van Alstyne, The Recrudescence of Property Rights as the Foremost Principle
of Civil Liberties: The First Decade of the Burger Court, 43 Law & CoNTEMP. Pross. 66
(Summer 1980). In any event, it seems inappropriate to impute American consti-
tutional doctrine to international law without evidence of support in the practice of
states. That support does not seem to exist.

42. L. HENkIN, R. PuGH, O. ScHacHTER & H. SMIT. supra note 20, at 117-37; ].
SweeNEey, C. Ouiver & N. LEEcH, THE INTERNATIONAL LEGAL SysTEM—CASES AND
MATERIALS 4-18 (2d ed. 1981).

43. U.S. ConsT. art. VI, cl. 2.

44. See L. HENKIN, supra note 23, at 163-64.

45. Asakura v. City of Seattle, 265 U8, 332 (1924 see also Saipan v. United
States Dep’t of Interior, 502 F.2d 90, 96-97 (9th Cir. 1974) (United Nations Char-
ter and Trusteeship Agreement create judicially enforceable rights to stop govern-
ment nonmilitary construction), cext. denied. 420 U.S. 1003 (1975).

46. Cook v. United States, 288 U.S. 102 (1933) (the treaty limit was expressed
in terms of one hour’s sailing distance: the vessel in question could travel no more
than 10 miles per hour); see also United States v, Toscanino, 500 F.2d 267 (2d Cir.
1974) (indictment dismissed because defendant was kidnapped in violation ol
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There are, however, limitations to the authority of trea-
ties. A treaty does not prevail over a subsequent inconsistent
act of Congress.*? The courts have been reluctant to enjoin
federal executive officials from a treaty violation, holding the
treaty to be “non-self-executing,” or using the political ques-
tion doctrine or another of the “passive virtues.”*# These
limitations, together with the absence of explicit constitu-
tional reference to the supremacy of customary international
law,*? suggest caution in attributing greater or even compa-
rable legal significance to customary international law.

Nevertheless, the conventional wisdom is clear. As
stated by the Supreme Court in The Paquete Habana case: “In-
ternational law is part of our law, and must be administered
by the courts of justice of appropriate jurisdiction, as often as
questions of right depending upon it are duly presented for
their determination.”>® Moreover, customary international
law is considered to be federal common law, so that it would
supercede an inconsistent state rule.! The tentative draft

0.A.S. Charter); Treasure Salvors, Inc. v. Unidentified Wreck and Abandoned
Sailing Vessel, 569 F.2d 330 (5th Cir. 1978). For the subsequent, unrelated his-
tory of the Treasure Salvors saga, see Florida Dep't of State v. Treasure Salvors, Inc.,
458 U.S. 670 (1982). But see United States v. Lira, 515 F.2d 68 (2d Cir.) (Toscanino
limited to outrageous conduct by United States government agents), cert. denied,
423 U.S. 847 (1975); United States v. Gehgler, 510 F.2d 62 (2d Cir.) (Toscanino not
applied when foreign government did not protest violation of international law),
cerl. dented, 421 U.S. 1001 (1975).

47. See, e.g.. The Chinese Exclusion Case, 130 U.S. 581 (1889); Whitneyv v.
Robertson, 124 U.S. 190 (1888).

48. See, e.g., Skiriotes v. Florida, 313 U.S. 69 (1941) (American national cannot
invoke treaty rights of other countries); Terlinden v. Ames, 184 U.S. 270 (1902)
(political question); Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829) (political ques-
tion; non-self-executing); Dickens v. Lewis, 750 F.2d 1251 (5th Cir. 1984) (individ-
ual did not have standing to raisc claim under U.N. Charter): United States v.
Postal, 589 F.2d 862 (5th Cir.) (non-self-executing), cert. denicd. 444 U.S. 832
(1979); Diggs v. Richardson, 555 F.2d 848 (D.C. Cir. 1976) (U.N. Sccurity Council
Resolution on Rhodesia non-self-executing); Holmes v. Laird, 459 F.2d 1211 (D.C.
Cir.) {courts will not compel United States to perform treaty or determine if for-
eign government is in breach), cert. denied, 409 U.S. 869 (1972); Sei Fujii v. State,
38 Cal. 2d 718, 242 P.2d 617 (1952) (non-self-exccuting). On the “passive vir-
tues” as applied in this arca, sce generally A Breker, Tue Least Dancrrovs
Brancu 111-33. 183-98 (1962).

49. The only reference o the “law ol natons™ in the Constitution is in art. 1
§ 8, giving Congress the power to “define and punish ... offenses against the Law
of Nations.”

50. 175 ULS. 677, 700 (1900).

51. L. HENKIN, supra note 23, a0 222-23. (/. Banco Nacional de Cuba v, Sabba-
tno, 376 U.S. 308 (1964) (act of state doctrine is [ederal common law: Court said
rules of international law should not be matters of divergentand perhaps parochial
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Restatement of Foreign Relations Law (Revised) proposes to take
this doctrine one step further: customary law not only is en-
titled to supremacy over state law, but also may supercede an
earlier inconsistent act of Congress. This approach would
make customary law fully equivalent to a treaty.”? There is
virtually no support in case law for the “rules” set forth in
the proposed Revised Restatement.>® Nevertheless, its state-
ments could well be taken as authoritative®* and become self-
fulfilling prophecies. This already seems to have hap-
pened.*> The potential impact of the Draft Restatement posi-
tion is thus quite significant.

B. Effects of Elevating Customary International Law Status

Elevating customary international law to the status of
treaties entails a significant redistribution of political power
and law-making authority, both domestically and internation-
ally. This new status could significantly undermine the sta-

state law). See generally Hill, The Law-Making Power of the Federal Courts: Constitutional
Preemption, 67 CoLum. L. REv. 1024 (1967); Note, Federal Common Law and Article 111
A Jurisdictional Approach to Erie, 74 YALE LJ. 325 (1964).

52. 1980 DRAFT RESTATEMENT, supra note 20, § 135 reporter’s notes 1, 6.
Although the 1985 Draft retreats on this point, it still maintains that the issue has
not been “‘authoritatively determined’” and offers an example, presumably with ap-
proval, when customary international law “‘modifies™ earlier statutes and treaties.
While there is considerable ambiguity about the scope of this principle, see supra
note 40, it seems clear that the drafters envision some situations in which a norm
of customary international law would supercede an act of Congress. See Henkin,
supra note 26, at 1561-66. Another commentator has even suggested that some
international law should supercede constitutional law. See Lobel, The Limits of Con-
stitutional Power: Conflicts Between Foreign Policy and International Law. 71 Va. L. REv,
1071 (1985). But see Reid v. Covert, 354 U.S. 1 (1957).

53. See infra notes 71-155 and accompanying text; see also Goldklang. Back on
Board the Paquete Habana: Resolving the Conflict Between Statutes and Customary Interna-
tional Law, 25 Va. J. INT'L L. 143 (1984). Apparently, no case has presented a clear
conflict between an old act of Congress and a new customary rule. L. ERapEs & W.
GouLp, THE RELATION BETWEEN INTERNATIONAL LAaw AND MUNtGiran Law N THe
NETHERLANDS AND THE UNITED STATES 364 (1961).

54. The courts frequently rely on the ALI for authoritative statements of the
law. For cases applying § 17 and § 18 of the 1965 Restatement of Foreign Relations
Law, see Travis v. Anthes Imperial Ltd., 473 F.2d 515 (8th Cir. 1973) and Leasco
Data Processing Equip. Corp. v. Maxwell, 468 F.2d 1326 (2d Cir. 1972) (Friendly,

J-); and for application of § 40, sce United States v. Field, 532 F.2d 404 (5th Cir),

cert. denied, 429 U.S. 940 (1976). and United States v. First Na'l Gitv Bank, 396
F.2d 897 (2d Cir. 1968). See genevaily RESTATEMENT (SECOND) OF FOore1GN Repa-
TIONS Law oF e UNrtep Srares (1965) §§ 17, 18, 40 [hercinalter cited as 1965
RESTATEMENT].

55. Courts have relied on the V981 Draft Restatement: see Nespa of Am. Corp. v,
Bajaj Auto Ltd., 550 F. Supp. 224 (N.I). Cal. 1982).
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bility of established legal regimes because of the unusual way
in which customary international law might emerge.
Customary international law “results from a general and
consistent practice of states followed by them from a sense of
legal obligation.”?¢ The state practice involved need only be
general, not universal.>” Moreover, a state’s “‘practice’” is not
limited to its own acts; practice can consist of acquiescence to
the acts of other states.”® In theory, a rule might emerge
when a state acquiesced, for whatever reasons, in the prac-
tices of other states, so long as there were a sufficient number
of other states involved to qualify the practices as ‘‘general
practice.” While this may be unlikely because the scope of
treaty law has expanded so much in the last twenty-five years,
plausible hypotheticals can be imagined—states might be
bound by customary law of the sea growing out of the United

56. 1985 DraFT RESTATEMENT, supra note 32, § 102(2). The traditional state-
ment of the sources of international law is found in Article 38 of the Statute of the
International Court of Justice, which refers to “international custom, as evidence
of a general practice accepted as law.” 59 Stat. 1055, 1060, T.S. No. 993 (1945).
“[T]he order of the words makes little difference. What is clear is that the defini-
tion of custom comprises two distinct elements: (1) ‘general practice’ and (2) ‘its
acceptance as law.” ” L. HENKIN, R. PUGH, O. ScHACHTER & H. SMIT, supra note 20,
at 86; see also L. OpPENHEIM, INTERNATIONAL Law 25-26 (8th ed. 1955); G.
SCHWARTZENBERGER, A MaNuaL OF INTERNATIONAL Law 27 (4th ed. 1960); Kuntz,
The Nature of Customary International Law. 47 Am. J. INT'L L. 662 (1953). For back-
ground of the drafting of Article 38 and a general discussion of the problems of
customary international law, see K. WoLFKE, CUSTOM IN PRESENT INTERNATIONAL
Law (1964). There is a separatc category of customary international law known as
jus cogens—norms that are so fundamental that no practice or even cxplicit agree-
ment can change them. 1985 DRAFT RESTATEMENT, supra note 32, § 102 comment
f. However, the concept is fuzzy and the norms are so vague that separate discus-
sion is not warranted. For a discussion of some of the implications of this vague-
ness, see Hazard, Jus Cogens and Socialist International Law, 72 S. AtL. Q, 351 (1973).

57. J. BRIERLY, supra note 1, at 61.

58. Akehurst, Custom as a Source of International Law. 47 Bri. Y.B. InT'L L. 1, 10,
23-24, 38—42 (1974-75); D’'Amato. 1What Counts As Law? in LAW-MAKING IN THE
GrLosaL CoMMUNITY (N. Onuf. ed. 1982); MacGibbon, The Scope of Acquiescionce in
International Law, 31 BriT. Y.B. INT'. L. 143, 145, 150-51, 182-83 (1954): Mcijers,
How Is International Lew Made?—The Stages of Growth of International Law and the Use of
Its Customary Rules, 9 NETH. Y.B. IN1'1 L. 3, 15-16, 18-20 (1978); Sohn, The Law of
the Sea: Customary International Law Developments, 34 Am. U.L. Rev. 271 (1985)
(speech); Sohn, Thoughts on Customary Iiternational Law, RUSK CENTER NEWSLETTER
1 (Jan. 1984); Wright, Custom as a Basis for International Law in the Post-1ar World. 2
Tex. INT'L L. F. 147, 153 (1960): ser also 1985 DrAFT RESTATEMENT, sufra note 32,
§ 102 comments b, d: K. Worrke. supra note 56, at 50. Somctimes a distinction is
made between general custom and special custom (e.g.. within the western hemi-
sphere); for the latter. a more vigorous standard requiring “consent™ ol all the
relevant states is said 1o be required. See D' Amato, The Concept of Special Crston i
International Law, 63 A [ Inv'e L. 211 (1969).
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Nations Law of the Sea negotiations, and they might be
bound by “emerging” human rights law. Although the Draft
Restatement concedes that a state cannot be bound by a rule if
the state indicates its disagreement when that rule is “still in
the process of development,” a state might still be bound
by a rule it had no direct part in making.

Some commentators have stretched the limits of custom-
ary international law even further. They would have votes in
the General Assembly qualify as practice.%® Others would in-

59. 1985 DRAFT RESTATEMENT, supra note 32, § 102 comment d.

60. R. Kircis, supra note 12, at 7-8 (“widely acknowledged to be potential in-
dicators of states practice if not actual embodiments of it”) [(citing O. AsaMoaH,
THE LEGAL SIGNIFICANCE OF THE DECLARATIONS OF THE GENERAL ASSEMBLY OF THE
UNITED NaTions (1966); J. CasTaNEDA, LEGAL EFFECTS oF UNITED NaTIONS RESO-
Lutions (1969); R. HicGins, THE DEVELOPMENT OF INTERNATIONAL LAw THROUGH
THE PorrticaL ORGANS oF THE UNITED NaTions (1963)]; D’Amato, On Consensus, 8
Can. Y.B. INT'L L. 104, 113-15 (1970); Wilner, Filartega v. Pena-Irala: Comments on
Sources of Human Rights Law and Means of Redress for 1iolations of Human Rights, 11 Ga.
J. INT'L & Comp. L. 317 (1981); see also D'Amato, IWhat Counts as Law, supra note 58,
at 99-100 (“clarificatory [sic] rules and those which progressively develop the con-
tent of international law” can become law through groups like the International
Law Commission); Jovner, U.N. General Assembly Resolutions and International Law:
Rethinking the Contemporary Dynamics of Norm-Creation, 11 CaL. W. INT'L L.J. 445
(1981) (although votes do not necessarily represent state practice, they may “crys-
talize . . . customary behavior and general principles into law;” citing a number of
implausible examples such as resolutions dealing with the status of women and
children). For an even more extreme view, see Akehurst, supra note 58, at 8 (state-
ments alone should be authoritative).

This clevation of General Assembly rhetoric seems to enjoy widespread ap-
probation among many commentators, although to me 1t seems incredible. Gen-
cral Assembly votes are taken without reference to actual home government
positions by officials who, in any event, are frequently not authorized to make the
declarations that they make on the subject matter involved. It is true that laws
must be made in political bodics of which the General Assembly is a good example,

but that institution is indulging in a different kind of politics. Former Sceretary of

State Rusk has pointed out that votes in the General Assembly take into account
that they are not intended to make law. Rusk, .4 Camment on Filartiga v. Pena-Irala,
11 Ga. J. INT'L & Comp. L. 311 (1981): see also Haitian Refugee Center, Inc. v.
Gracey, 600 F. Supp. 1396 (D.D.C. 1985) (Universal Declaration of Human Rights
not intended to be legally binding); accord Di ve Alien Children Educ. Litig., 501 F.
Supp. 544 (S.D. Tex. 1980): Joyner, supra, at 460-61 (votes do not necessarily rep-
resent “‘genuine opinions’ of the state): Rohlik, Filartiga v. Pena-Irala: International
Justice in.an Modern Amevican Court?, 11 Ga. J. INT'L & Comp. L. 325 (1981); Schwe-
bel, The Effects of Resolutions of the UN. General Assembly on Cusiomany International Law.
73 Am. Soc’y Int’L L. Proc. 301 (1979).

For an excellent critique of the tendency by some courts 10 look to declara-
tions as “practice,” sce Note. Custon and Geneval Principles as Sources of International
Law in American Fedeval Courts, 82 Coruem. L. Rev. 751 (1982) |heremalter cited as
Columbia Notel; see also Note, The Role of United Nations Generval Lssembly Resolutions in
Determining Principles of International Law in United States Courts. 83 Duke L.]. 876
(1983); ¢/ Rubin, The International Legal Effects of Unilateral Declarations, 71 A ]
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clude treaties made by other states.®’ Conceivably, a state
could be bound by the norms contained in General Assembly
resolutions and in treaties concluded by other states unless
that state were able to conclude treaties embodying a differ-
ent rule. In this way, the President and Congress might be-
come bound by rules of law created wholly outside the
domestic political process, and United States courts, follow-
ing the Draft Restatement approach, might apply these rules.5
This might be true even without the novel processes of law
formation advanced by aggressive commentators, although
the problem, as a practical matter, would be much less exten-
sive if the General Assembly were not treated as a law-mak-
ing body.

The consequences of according legal significance to cus-
tomary international law are considerable. At the interna-
tional level, the Draft Restatement view would hold that
emerging customary norms could supercede an earlier
treaty.5® The result might create uncertainty about whether
any specific treaty remains binding.%* In any case, it would
transfer the authority to modify a treaty from its signatories

Int's. L. 1 (1977) (criticizing the International Court of Justice’s finding that unilat-
eral declarations were binding; arguing that this holding will make states even
more reluctant to accept 1G] jurisdiction).

For specific critiques of international human rights law, see Murphy, Objections
to Western Conceptions of Human Rights. 9 Horstra L. Rev. 433 (1981); Lane, Mass
Killing By Governments: Lawful in the World Legal Order?, 12 N.Y.U.J. INT'L L. & Por..
239 (1979); and Lanc, Demanding Fluman Rights: A Change in the 1World Legal Order, 6
HorsTrA L. REV. 269 (1978). Ser also Bilder, Rethinking International Human Rights:
Some Basic Questions, 1969 Wis. L. Rev. 171 (1969) (exposition of the substanual
limitations on the effectiveness, as opposed to the existence, of human rights law).

61. This is a major theme for Professor IPAmato. Sce especially D*Amato. The
Concept of Human Rights in International Law, 82 Corum. L. REv. 1110 (1982), and A.
D’Amato, Tue Concerr or Custom IN INTERNATIONAL Law (1971). See also R.
KIRGIS, supra note 12, at 8; K. WOLFKE, supra note 56, at 96-114; Akehurst. supra
note 58, at 44-52 (gencrally arguing [or an cven looser process of law formula-
tion); Gamble, supra note 20, at 313: Wright, Custow as a Basis for International Laze in
the Post-TVar 1World, 2 Tex. INT'L LLF. 147 (1966).

62. On the diverse sources ol customary international law, see Baxter, Multilat-
eral Treaties as Evidence of Cistomary Intevaational Law, 41 Brivo Y.B. Int'n Lo 275
(1965-66).

63. 1980 DraAFr RESTATEMENT. supra note 200§ 102 comment j. § 135, There
is also support [or this view in the taditional commentary. See, e.g.. Kuniz, sufra
note 56, at 666.

64. The 1980 Draft Restatement is consistent with the postton expressed in L.
ERADES & W. Gouvrp, supra note 53, at 366. For a criticism ol this aspect ol the
Draft Restatement. sce Chessman, On Treaties and Custom, 18 Inn7r Law, 421 (1984).
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to an amorphous group of states whose practice could pre-
scribe customary international law.

According legal significance to customary international
law might produce a similar redistribution of effective power,
with similar uncertainties, in the domestic sphere. The law-
making power of Congress might shift to the President, in
light of the Executive’s primacy in foreign affairs,% or to the
judiciary, armed with the power to declare customary inter-
national law.%¢ Legislative power could even pass completely
out of the government structure. The United States could be
bound by a rule formed by the general practice of other
states.57 For example, assume that in 1970 Congress passed
a law criminalizing possession of certain drugs on board for-
eign-flag, but United States-owned, vessels on the high seas.
In the next ten years a number of international conferences
are held on the subject of national jurisdiction on the high
seas. On the basis of positions expressed at those confer-
ences, municipal laws adopted by a large number of other
states, and a draft treaty approved by consensus, a rule of
customary law emerges that only the flag state can exercise
jurisdiction over its vessels on the high seas. The President
issues a proclamation declaring that the United States ac-
cepts the relevant provisions as customary international law
but declines to sign the treaty for unrelated reasons.®

65. See Gottlieb, Globa! Bargaining: The Legal and Diplomatic Framework, in Law-
MakInG IN THE GLosaL Communtry 109, 121 (N. Onuf ed. 1982) (noting that infor-
mal agreements and a fortiori customary law result in the loss of congressional
control); Sohn, Thoughts On Customary International Law, supra note 58 (the President
can accept important obligations “by the stroke of a pen’"; citing law of treaties and
law of the sea). Although it may seem anomalous to speak of the “law-making”
authority of the President, it is clear that the President does in fact “make’ law
with domestic effect pursuant to his foreign affairs powers conferred by the Consti-
tution. See L. HENKIN, supra note 23, at 56-65. Presidential proclamations of cus-
tomary international law form one part of this law-making authority. /d. at 56-60.

66. See O’Connell, The Relation Between International Law and Municipal Law, 48
Geo. L. Rev. 431, 444-50 (1960) (arguing that courts apply international law, but
have difficulty justifving application of alicn systems; suggests that judges should
“harmonize” municipal and international law by choosing whichever rule seems
“appropriate”).

67. For a skeptical reaction to those potental developments, see Linde, Com-
ments, Symposium on International Human Rights in State Courts, 18 InT'1. Law. 77,
79-80 (1984). On the other hand. another commentator counts the absence of
political review and accountability as an advantage of the use of customary interna-
tonal law. Meijers, The Stages of Growth of International Law and the Use of its Customary
Rules, 9 NETH. Y.B. Int'1. L. 3 (1978).

68. The example is not entirely hypothetical. 18 US.C. § 7 (1982) defines the
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Under the Draft Restatement view, this hypothetical rule of
customary international law could take precedence over the
hypothetical act of Congress (particularly in view of the Pres-
idential proclamation). Of course, Congress could repass the
criminal law. The courts, and even the Draft Restatement,

~ would then apply the repassed rule.®® We may only be wor-

“special maritime and territorial jurisdiction of the United States™ to include “‘any
vessel belonging in whole or in part to the United States, or any citizen thereof

."" regardless of the vessel's flag when that vessel is on the high seas. Article 6
of the Convention on the High Seas of April 29, 1958, 13 U.S.T. 2312, provides
that flag state jurisdiction is exclusive on the high seas. For crimes then covered by
§ 7, the 1958 Convention would arguably prevail because it was later in time. See
Cook v. United States, 288 U.S. 102 (1933).

However, assume that in 1970 Congress adopted a new drug law, making pos-
session of certain drugs a crime “when committed within the special maritime ju-
risdiction of the United States.” That law, in turn, would probably supercede the
treaty. Thereafter, in my hypothetical, when the rule of customary law (first em-
bodied in the 1958 Convention) subsequently congealed in the draft U.N. Conven-
tion, and when President Reagan announced in 1984 that the United States would
accept that norm, a new rule of customary international law arguably emerged,
superceding the 1970 act of Congress. (On the process of congealing rules of
customary law, see T. FRaNck & M. MunaNsaNcu, THE NEw INTERNATIONAL Eco-
NOMIC ORDER: INTERNATIONAL LAw IN THE MAKING? (1982)).

The actual events pose a slightly different question. In 1980, Congress made

_ possession of certain drugs with intent to distribute (not necessarily in the United

States) a crime when committed on board a ““vessel subject to the jurisdiction of
the United States.” 21 U.S.C. § 955a, 94 Stat. 1159 (1982). If “jurisdiction of the
United States” had referred to § 7, my hypothetical would be real. However, a
special definition of “‘vessel subject to the jurisdiction of the United States’ was
adopted, referring in a noninclusive way to the 1958 Convention. 21 US.C.
§ 955(d), 94 Stat. 1160 (1982). The reported decisions have for the most part
involved stateless vessels or foreign flag vessels for which the foreign state has
consented to a United States search. A United States-owned, foreign flag vessel
under the 1958 Convention could not be searched without consent. However, in
view of the noninclusive language of § 955b(d), a court could still hold a United
States-owned, foreign flag vessel to be within § 955b(d), and one court in fact
came very close to doing so. See United States v. Marino-Garcia, 679 F.2d 1373
(11th Cir. 1982), cert. denied, 459 U.S. 1114 (1983). Such a result would violate the
1958 Convention, and would also violate the new United Nations Law of the Sca
Convention that President Reagan has said the United States will observe. Query
whether a rule of customary international law has now reemerged so as to invali-
date that application of the 1980 act of Congress. For a discussion of the problem
of asserting United States jurisdiction over United States-owned vessels, regardless
of flag, on the high scas, sec Sohn, Interdiction of Iessels on the High Seas. 18 INT1.
Law. 411 (1984). On extraterritorial narcotics control, see gencerally Note, Trends
i U.S. Extratervitorial Narcotics Control: Slamming the Stable Door After the Horse Has
Bolted, 16 N.Y.U. J. INT'L L. & Por. 353 (1984).

69. The courts have been clear on this point. Eg.. Tag v. Rogers, 267 I'.2d
664, 666 n.8 (D.C. Cir.) cort. demed, 362 U.S. 904 (1959). ¢ 1985 DraFr RESTATE-
MENT § 135, supra note 32, reporters’ note 5 (even if Presidential executive agree-
ment supercedes an inconsistent act of Congress, “Congress could proceed (o
reenact the statute and thereby supercede the intervening executive agreement as
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The trend is clear. Nineteenth-century references to
customary law were abandoned in favor of constitutional ex-
planation and recognition of presidential law-making author-
ity.88 The other customary law cases do not show such a
clear line of development—in part, I suspect, because so few
such cases reach the courts. Nevertheless, almost all the
cases decided in the past fifty years can be explained as rec-
ognizing political branch law-making authority similar to that
developed in the area of sovereign immunity.

B. Diplomatic and Consular Immunity

Before the Constitution was adopted, assault of a diplo-
mat was punished as a common law crime.#? Common law
crimes were eliminated judicially at the beginning of the
nineteenth century.?® The first Congress codified the rules
dealing with diplomatic immunity.?' Consequently, there has
been little occasion for judicial application of customary in-
ternational law in this area. Moreover, the courts have de-

The Pesaro, 271 U.S. 562 (1926); Dexter & Carpenter, Inc. v. Kunglig Jarnvagss-
tyrelsen, 43 F.2d 705 (2d Cir. 1930) (looked at “practice of nations”), cert. denied,
282 U.S. 896 (1931); Lyders v. Lund, 32 F.2d 308 (N.D. Cal. 1929) (*principles of
comity and general law” applied in case involving consul); French Rep. v. Inland
Navigation Co., 263 F. 410 (E.D. Mo. 1920). See also Loomis v. Rogers, 254 F.2d
941 (D.C. Cir. 1958), cert. denied, 359 U.S. 928 (1959); World Petroleum Arrange-
ments, 13 F.R.D. 280 (D.D.C. 1952).

88. Professor Lillich correctly concludes that the courts have not done a very
good job of applying international law in this area. Ser Lillich, supra note 22. Many
commentators have criticized the deference of the courts to the State Department.
See id.; Moore, supra note 81. In the Foreign Sovereign Immunitics Act of 1976, 28
U.S.C. §§ 1602-1611, Congress provided that “[c]laims of foreign states to immu-
nity should henceforth be decided by courts” rather than by the executive branch.
28 U.S.C. § 1602 (1982). However, it is doubtful that eliminating the previously
recognized law-making authority of the executive branch would be constitutionally
permissible in view of the foreign affairs powers of the President. See Note, The
Iranian Hostage Agreement Under International and United States Law, 81 Coruat. L. Rev.
822, 866-67 (1981). Gf. Rubin, supra note 7 (Hickenlooper amendment barring act
of state doctrine should be declared unconstitutional).

89. Respublica v. De Longchamps, 1 U.S. (1 Dall) 111 (1784).

90. United States v. Hudson & Goodwin, 11 U.S. (7 Cranch) 32 (1812). The
result was reaffirmed in United States v. Coolidge, 14 U.S. (1 Wheat) 415 (1816).
In both cascs, the Jeffersonian Attorney General refused 1o appear to defend pros-
ccutions apparently initiated by federalist prosccutors. For a summary ol the poli-
tics, sce Dickinson, The Law of Nations as Part of the National Law of the United Statrs
(Part 1), 101 U. Pa. L. Rev. 792, 792-95 (1953). The result veached by the
Supreme Court was apparently not that intended by the drafters of the First Judici-
ary Act. See Warren, New Light on the History of the Federal Judiciary et of 1789, 37
Harv. L. Rev. 49, 51, 73 (1923).

91. Punishment of Crimes Act, ¢h. 9, 1 Staw. 117, L8 (1790): 1 Stac. 119,
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ferred to the Executive’s determination of diplomatic
status,?? thereby confirming the deference to political branch
authority.??

A related area is consular immunity. Traditionally, con-
suls were not entitled to immunity for personal acts.** T do
not count those cases as examples of genuine “international
law”” because there is no “application” of international law in
the sense of providing the basis of a cause of action or de-
fense. Of course, one could extract a “rule” of international
law from those cases—consuls are not immune under inter-
national law. Such an analysis, however, would yield an un-
limited number of rules. For example, a rule could be
constructed to the effect that under international law foreign
nationals are not entitled to immunity, nor are law profes-
sors. Instead, I treat a case as a genuine “international law”
case only when international law provides the basis for the
cause of action (or defense), or serves as an integral part of
the chain of reasoning necessary to the decision. For exam-
ple, I would include cases in which international law confers
authority on a consul to represent his nationals, so that he
can properly claim property at issue in the case.®> Immunity
has also been given for certain acts within the scope of a con-
sul’s duties. But in recent cases, the courts have also regu-
larly deferred to State Department positions.?¢ Although

92. Early cases established that only the Executive had the power to determine
the credentials of a diplomat. E.g, United States v. Ortega, 27 F. Cas. 359
(C.C.E.D. Pa. 1825) (No. 15,971). Executive primacy has been consistently fol-
lowed. See In re Baiz, 135 U.S. 403 (1890); Hellenic Lines, Ltd. v. Moore, 345 F.2d
978 (D.C. Cir. 1965); Shaffer v. Singh, 343 F.2d 324 (D.C. Cir. 1965); Carrera v.
Carrera, 174 F.2d 496 (D.C. Cir. 1949); United States of Mexico v. Schmuck, 293
N.Y. 264, 56 N.E.2d 577 (1944).

93. There are, however, three New York cases that squarely applied customary
international law to protect a diplomat in transit: Bergman v. De Sieyes. 170 F.2d
360 (2d Cir. 1948) (Hand, C.J.); Wilson v. Blanco, 56 N.Y. Sup. Ct. 582, 4 N.Y'.§.
714 (1889); Holbrook v. Henderson, 6 N.Y. Sup. Ct. 619, 4 Sandf. 619 (1839).
These cases are an anomaly in the tradition of judicial deference to the executive
branch.

94. United States v. Ravara, 2 U.S. (2 Dall.) 297 (1793) (Jay, C.J.): Common-
wealth v. Kosloff, 5 Serg. & Rawle 545 (1816) (extensive discussion of applicable
law of nations).

95. See, e.g.. The Bello Corrunes, 19 U.S. (6 Wheat.) 152 (1821): /n re Herr-
man’s Estate, 159 Minn. 274, 198 N.W. 1001 (1924); Zolezzi v. Tarantola, 138 N J.
Eq. 579, 49 A.2d 482 (1946): In re Bedo, 207 Misc. 85, 136 N.Y.5.2d 407 (Bronx
Co. Sur. Ct. 1955).

96. See, e.g., Sarclas v. Rocanas, 811 F.2d 36 (7th Cir. 1962). cert. denied. 373
U.S. 949 (1963); Walticr v. Thomson, 189 F. Supp. 319 (§.D.N.Y. 1960). For a


































































