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I. INTRODUCTION

Judicial opinions receive a lot of attention from American legal scholars.
Nearly all the commentary, however, takes for granted that an opinion should

. be a discursive narrative, consisting of a candid and reasoned explanation of
the court’s holding. To American lawyers, judges, and mainstream scholars,
the judicial opinion is a valuable legal institution in its own right. American
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Cappraisal of judicial opinions should focus more on the formal and substanti
merits of the legal doctrine that they expound, and less on the su iciency and
qm '
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Jurists think that, independent of the result in the case, the opinion should be
evaluated on its own terms, for it is more than a vehicle for expressing a
ruling on the discrete dispute before the court, An opinion is an instrument for E-
achieving systemic goals: providing guidance to lawyers and lower courts, 3
persuading readers of the rightness of the decision, constraining arbitrary
action on the part of judges, and legitimati i orts. Americans think
that a judge’s failure to pursue dr.achieve these goals is ground for serious
criticism of the judge’s work, whatever the substantive merit of the court’s
rulings.

In this Article, I examine the foundations of American judicial form, in
particular the proposition that powerful instrumental considerations support the
issuance of reasoned opinions. This project proceeds from the belief that the
form of judicial opinions deserves serious scholarly attention despite the broad
consensus about its value, because it frames the terms of debate on every
issue courts confront,’ My analysis is built on the view that critical insights
into the nature of one’s own legal system can be gleaned only by "under-
stand[ing] what [one’s] system is not," a task that requires putting aside the
internal perspective of a participant and adopting instead the detached pose of
a student of legal systems.?

Accordingly, my methodology compares the mode of decisionmaking
employed by American judges to the radically different approach taken by
judges in France. This comparative analysis is designed to introduce the
distinctively terse and syllogistic opinion form used in France, to illuminate
commonly shared assumptions about our own system, and to call into question
some normative propositions about judicial opinions that Americans take for
granted. [ argue that French judicial form provides a powerful counterexample
to the American view that opinions should contain reasoned and candid
explanations in the pursuit of instrumental ends. My analysis suggests that
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the reasoning they contain.

The arguments offered here hardly compel the conclusion that the
traditional understanding of American judicial opinions is unfounded.
Comparisons with another legal culture can rarely prove anything about the
nature of one’s own institutions, for differences will often be explicable on
several grounds.> My more modest aim is to sow doubt in the minds of :

1. See BERNHARD GROSSFELD, THE STRENGT!
("Often the thing that *goes without saying,
than what we call law.").

2, P.S. ATIYAH & ROBERT S. SUMMERS, FORM AND SUBSTANCE IN ANGLO-AMERICAN Law 418
(1987). e
3. See GROSSFELD, skpra note 1, at 72 (*The dilemma is this: b

the more we try to catch the foreign
law in all its individuality, as we must, the more we appreciate its cultural and societal context, the less

H AND WEAKNESS OF COMPARATIVE LAw 9 (1990)
* that remains unspoken, never questioned, has a greater impact
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. .. the
ders who might, absent their encounter with the French oput;:ox;i( ;altciz e
e dard account of judicial opinions for granted. For exa.n'.xple, e " ;S)mdies
) al reasoning reflected in legal realist and Cn_uc‘al Leg s
th l?frship as well as in law-and-economics scholarship,® may :lee:; “:m r®
S : ing that France gets alo
i to a reader who, upon learning .
I:lausfll?xf:tional" opinions, for the first time takes a ha.rd look at‘ the neg:s:)lntz
?y:easoned decisionmaking and the extent to which t.;‘mencan opi
. i cribes to them.
rve the functions our legal culture as )
acm%ue};‘o?e making these arguments, it will be helpful to set fox;tlh’f 1;1 mgegleor::
i i ith French practice can info :
how I believe comparisons wi : -
terﬁ;nems. Anyone who works within a culture necessarily ad;ptsﬁtjxeel minei é
;re%d conventions of other participants in orc.ler to take part.e ::am SZhOIarS
activities. Accordingly, American lawyers, Judge;, and ::a:;sh S
1 ini i holarship as tho
fs, opinions, and doctrinal sc 0 sone
D oaric bl’le‘ fon i indi ble institution. Yet, playing by the rules o
American opinion is an indispensa e ole. By
i inki rules are the only ones po:
e differs from thinking that these S ; 4
tfi?l'gmio examine one’s own culture with critical dlstz.mce from the' ﬁ;u::ay
s:;g\ptions one risks making grave error.’ As we w1ll' see, Americ ool
aSling to the ,reasoned opinion, because, living i.n a soc1ety. whe;leeponeed Y
fmaccountable judges play a prominent role in lawmakm:(;d e)}"erdse ©
believe that adjudication is something more than the n e e
wer.® We may, accordingly, flee from 'even aslcm; ; omforu»le
pﬁestio:xs, such as whether reason is really as unportant.as' ;ualgse purpo
?o be and whether very many opinions actually meetf tl;lexé tl eom.- customary
i tures of habit.

Alternatively, we may merely be creatures of ha ’
perspective on fundamental legal institutions like Judnc‘l;l forfm 1; rt;r:tr:d d;z
insi i bout them, but take them for .
inside. We rarely think much a , but O B aching

ithi i i ine of judging, lawyering,

tures within which the daily routine o _
Z:fu:lds 7 Comparisons with other legal cultures enable us to step outfjll:vt: (;1::
system and glean insights into features of the legal landscape

ible i it with others.").
possible it seems to compare it wil . 250
1 t accom ing nates 276 to 280. o s
;‘ i':: uef:l ‘gAtmnE L?al(n:osnen. Amomu?cyz CULTURE rA'nER:::d & m}::ocusmy 06:60—64n reiode
94 (Piarcour't lbﬁé) (1923) (describing haw cultural beliefs are so deeply mgt'.an e e o bashe set of
rational consideration of alternative courses of action that do not figure i
. ; PHILGSO! ing that,
mg‘ m‘z;‘”}'-l L.A. HART, ESSAYS IN JURISPRUDENCE AND e PHY IBMngB!::‘)alsa;ilgl .
s of America ice of judicial review of legis! mericans worry 0 'dabou' ”
l.ie&uu oflfAmenauJ\ pmtlce;‘d, search for jurisprudential theories that ldm:%E?O?RT’:I‘: ju u:l:l "
~Ag LIz
Activiam and iﬁggitimm judicial act.ivi;r;g? En;lhp;m; »:} mcs;k;l“;m Cms; u:,o DeocRATIC nmom
- 3); G. Edward ite, oned Elab Ny Erudzm' e
gr%ﬁl?‘s‘ng?d.ogoc(z.lciange, 59 Va. L. REV, 279, 282-83, 285-36 (1’973)1[ cin camewm |m=’ o
ing that, faced with example of totalitarianism in Europe, American lawy oy
(v:gum:s the; sought to show that American law was not merely naked exems;n | :c:) W) LITY 6546,
u‘? See PETER L. BERGER & THOMAS LUCKMANN, THE SoCIAL Commmgor O o o acruatly
8&8§ (1966) (discussing tendency to take social institutions for granted g

made and maintained by human beings).
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otherwise obs iliari )
ifferent, wemrl;:()j' béu?jur familiarity with them. Confronted with somethin
understood now need that aspects of our world that we thought .
helps U to nF to be reconsidered. Lea[lling ab0ut the French g . we
perceive that common understandi . Opinion
mayl?e more problematic than we ordinarﬂ;c::xnpg;o:: the American opinion
art II of this Article di :
American judicial fAm cle ¢.hscu§ses a group of widely held beliefs regardin
of the ideil Am form. It identifies reason and candor as the central tg :
desirable ends of;ilg:;:ﬁzpuuqn and describes how those features seﬁ:lztxe:
process, constaining fu dggisuxd;nce. persuading other participants in the legal
i 0 i ;
judicial creativity. m abusing their power, and legitimating
Part I sk
in the highest :;Cul:: t:;le f;atures of the standard French opinion. Especiall
few hundred words ,th e French opinion is an_uninformative syllogism of Z
statutory provision. F at purports to deduce the hiolding from a cod
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also Suggests that t-hreahze the goals Americans consider important. Part IItI3
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felt o COmpulsi’on toe Penod before the French Revolution, French courts
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French fi . gues that the very survival i
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American form — in : y think. The supposed benefi
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[1. ForM AND FUNCTION IN THE AMERICAN OPINION

When American lawyers evaluate judicial opinions, they ordinarily
distinguish between two very different kinds of inquiries. On the one hand,
they may focus on the substantive outcome of a case, asking whether the court
announced a good rule, or correctly applied the rule to the facts, or simply
reached the result that best serves justice, liberty, or social utility. Most
American lawyers, however, evaluate opinions by another criterion as well.
Quite separate from the merits, they maintain that the opinion handed down
by the court deserves scrutiny, for it is more than a device for communicating
the outcome of a case. In their view, a good opinion is a candid and rigorous
exercise in legal reasoning.® The reasoned opinion is itself a judicial
institution serving important social values, and we can evaluate it in terms of
how well it realizes those values.

The consensus on this proposition is evident from the most common

features of our practice. When lawyers and judges say that they agree with the
outcome reached by the majority, but prefer the opinion written by a
dissenting judge, they affirm awareness of this distinction between the merits

and the opinion.’ Similarly, efforts by concurring judges to compose a more
persuasive document in support of a conclusion already agreed to, and
criticism directed by lawyers and law professors at the reasoning rather than
the outcome of a case'® start from the premise that the opinion has value
independent of the result. Lawyers learn this distinction early in their careers.
Much of the discussion in law school classrooms is aimed not at the merits
and demerits of the rules announced by courts, but at identifying strengths and
weaknesses in the reasoning judges set forth to support those outcomes.

In elaborating these views throughout Part 1, I do not intend to endorse
them. On the contrary, I argue that the validity of this account of judicial
opinions is open to question. I discuss them at length in order to set up 2

target for attack later in the discussion.

R

1 (1990) (“[Tlhe quality of judging depends on
is reasoned choice, candidly explained.”); David L.
731, 737 (1987) (arguing that "reasoned
ial] process,” and “candor is the sine qua

8. See, c.g., ROBERT E. KEETON, JUDGING

i 0 method. Judicial choice, at its best,
Shapiro, In Defense of Judicial Candor, 100 HARV. L. REV.
response to reasoned argument is an essential aspect of [the judici
non of all other restraints on abuse of judicial power”).

Throughout this Article the term “legal reasoning” is used as a shorthand for the traditional
techniques of judicial justification, such as relying upon or distinguishing prior cases, interpreting statutes,
pursuing the general good, invoking widely held ethical principles, and striving to avoid arbitrary
distinctions and achieve doctrinal coherence.

9. See, e.3., IAMES B, WHITE, JUSTICE AS TRANSLATION 175 (1990) [hereinafier WHITE, JUSTICE

AS TRANSLATION].
10. See. e.g., Robert F. Nagel, The Formulaic Constitution, 34 MICH. L. REV. 165, 190 (1985).
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A. Aims of the Reasoned Opinion

o Scholarly commentary on the American opinion attem
it is important to write a reasoned justification of the outc
opinion should display candor by the court. What one fin

(2) persuading their audience of Jjudges, othe;
court has arrived at the proper answer, (3) constrainin
and (4) legitimating appropriate exercises in Jjudici
enough that reasons be given afterwards, in law review articles a
.'Iudges must supply them. By their terms, the last two aims can o
if the judges themselves give reasons. Moreover Jjudges
authoritative guidance, and judges typically will t;e the m
champions of their own views. Each of these functions
elaboration.

1. Guidance

Opini‘ons a{e forward-lf)oking documents, composed to guide lawyers who'
must advise c}xen:s and Jt{dges who must adjudicate disputes. As Karl
Llewellyn put it, "[T]he opinion has as one if not its major office to show-

how like cases are properly to be decided in the future. " A naked statemen

of the law, unaccompanied by reasons, provides little useful information to

ciding court will’
. narrow decision
based on the particular facts of the case at hand to a fundamental change in

direction in the area of law under consideration. Lawyers and judges need to

this group of readers, for it gives no indication of what the de
consider to be a "like case." It could signify anything from a

know fhe scope of the holding and the purposes behind it in order to
d?termme whether anfi how it may bear on other, arguably analogous
disputes, and- whether it foreshadows expansion or retrenchment of existing

principles. A full opinion gives lawyers and j
‘ ) Jjudges the nuance and te
they need in order to predict the future course of the law. e

11, This list may not exhaust the functions performed by opini
explain the decigion to the parties, especiaily the loser. See, . i y 2
. . See, e.g., Lord Devlin Lawmake,
2:9 Mop. L. REV. 1, 34 (1976); Robe_n A. Leflar, Some Ob.refmn'w ConZelrv;r{gldJﬁ:ald Opinions, ’;i
¢ ':L:.rr. [;. RB;I;J:“), 811 g1961). '1:hu aim may have independent significance, or it may be reduceii to
Fremhm ore o meglcfa:s gx:cu.ued in the text. In any event, for purposes of comparing American and
P , ist o considered in the text seems sufficiently compr. i
. o . em
a us'eful analysis. As will become apparent in Part {ll, French opinions do n:( expll:in m?:):etc‘: genel::
paruezs any more than they realize the aims discussed in the text. e
e ml'y ‘MmHan NJr LLEWEFo mt:[: Tnl-f ;MMC;:;;A;’ Tmh: ITION: DECIDING APPRALS 26 (1960); see also
y M. , Jr., 5 the Justices, 7 y
{heveinafter Hart, Time Charts]; Leflar, supra note 11, at Bll.a 3 Haxy. L. Rev. 84, 96, 99 @

13. See Hart, Time Charts, supra note 12, at 96, 99. Apart from giving directions to other
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pts to explain why 3
ome, and why the-

n. displa ds in the literatu
on opinion writing is not a debate over competing models of the judaici;l“*

opinion, but the presentation of an array of functions that opinions should" 3
serve. They include (1) providing guidance to participants in the legal process:: : "
r officials, and citizens that the;' 3
g judicial arbitrariness, 3§
al creativity.!! It is not -
nd treatises,
nly be served. -
alone provide 3
ost persuasive 3
requires some 3

For ! inions serve to
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By providing an explanation, the reasoned opinion aids lawyers and lower
court judges in their daily work. Lawyers who can predict how later cases
will be decided can better steer their clients away from unnecessary .and costly
"~ Jegal battles with potentially disastrous consequences.’ When .dxsputes do
arise, lower courts can decide more of them correctly in the first instance apd
thus lighten the load of appellate courts and free them to direct their energies
to new problems rather than constantly revisiting old ones.'* In this way,
opinions that provide effective guidance can facilitate social and commercial
=" |ife by minimizing uncertainty about the content of legal rules.

2. Persuasion

Judges address opinions not only to lower courts and lawyers seeking
understanding and guidance, but also to other members of the panel, other
judges of equal rank, higher courts, judges in other jurisdictions, legislative
ahd executive officials, scholars, and the community at large. This audience
is interested not solely in obtaining guidance for the future, but also in finding
B the best answers to legal questions. Accordingly, another aim of opinions,

~especially in novel and important cases, is to persuade some or all of these
 readers that the deciding court has reached the right result for the right
reasons.!® Judge Posner goes so far as to suggest that rhetorical power may
be a more important attribute of judicial excellence than analytical power."’
. Quite apart from persuading others of the rightness of the outcome, the
£ 1ask of composing an opinion obliges the judge who prepares it to think hard
¥ Jbout the outcome and the rationale for the decision.'® He may find that his

P

separates the greatest judges from the merely competent ones is the ability to reach beyond the qarticulars
of the case before them, relate it to larger themes, and express the
i in a memorable and striking way. In this way the judge outtoab di of lawyers and
& even laypersons, offering guidance and understanding of the whole fabric of the law. See RICHARD A
" POSNER, CARDOZO: A STUDY IN REPUTATION 55 (1590) [hereinafter POSNER, REPUTATION]. Judicial
greatness is characterized by “[t]he power of vivid statement”, which “lifts an opinion by a Cardozo, 2
Holmes, a Learned Hand cut of the swarm of humdrum, often bing, judicial opini rivets attention,
crystallizes relevant concerns and considerations, provokes thought.” Id. at 136.
14. See Leflar, supra note 11, at 811 (on importance of predictability); HENRY M. HART, JR. &
: ALBERT M, SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE MAXING AND APPLICATION OF LAW
132-33 (tentative ed. 1958) (on importance of se}}application of 1aw); H.L.A. HART, THE CONCEPT OF
~ LW 39 (1961) (suggesting that *principal functidns of the law as a means of social control are . .. t0 be
seen in the diverse ways in which law is used to control, to guide, and to plan life out of court®).
15. See William J. Palmer, Appellate Jurisprudence as Seen by a Trial Judge, 49 AB.A. J. 882,
_ 883 (1963).
16. See LLEWELLYN, supra note 12, at 132; see also JOYCE J. GEORGE, JUDICIAL OPINION WRITING
HANDBOOK 3, 29, 76 (2d ed. 1986); Geoffrey C. Hazard, Jr., Rising Above Principle, 135 U. PA. L.
REV. 153, 189 (1986); Benjamin Kaplan, Encownrers with 0.W. Hoimes, Jr., 96 HARV. L. REV. 1828,
1849 (1983); Patricia M. Wald, Some Thoughzs on Judging as Gleaned from One Hundred Years of the
Harvard Law Review and Other Grear Books, 100 HARV. L. REV. 887, 904-05 (1987).

17. POSNER, REPUTATION, supra note 13, at 136, 143,

18. See, e.g., Leflar, supra note 11, at 810; Roger J. Traynor, Some Open Questions on the Work
of State Appellate Courts, 24 U. CHI. L. REV. 211, 218 (1957).
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likely to survive review by higher courts if the judge must expose his
reasoning to scrutiny. Since most American judges are not required by statute
1o justify their actions in this way,? characterizing the opinion as a con-
 gtraint may be technically inaccurate. Even so, this theme appears as often as
“ any other in the commentary on opinion writing,* and the custom of writing
opinions is sufficiently well entrenched that flagrant departures from it are
rare. The constraining role of opinions, like their persuasive function, is
‘ also served by the custom of writing concurring and dissenting opinions. The
opportunity to write a dissent or offer an alternative ground for the outcome
provides the minority on a court with an opportunity to administer a public
- rebuke to a wayward majority, and the threat of public exposure doubtlessly
deters some judges from doing what they please when their preferences

conflict with established law.?

mr'ultions about the proper disposition of the case, formed upon readin
bn‘et"s an"d hearing })ral argument, were incorrect or insufficiently preciseg’IEE‘ :
opinion wc?n't write" when it comes time to prepare a reasoned argumen.t ind:
find authorlfy for the legal propositions on which he had planned to o
Althgu.gh this function of the opinion may be thought of as a disci l'rel
one, . it seems equally apt to characterize it as an aspect of the per:)ulm‘n' X
fgnchn: It is the' honest judge’s effort to persuade himself of the rightnezs o
his original intuition, one that he may ultimately discard in favor fs9 ‘
argument that he finds more convincing. °
Some scholars maintain that opinions should be persuasive for a

fundamf:ntal reason. A recent book by James Boyd White provides a 200
illugtration of this theme. White, a member of the law and literag .

t ; E
o show respect for the human beings affected by the rules and to encourag : 4. Legitimacy

Judicial "legitimacy” presents a related but more subtle problem. The
concern here is not to stop judges from departing from established law.
* Sometimes no rule speaks directly to the case at hand, or the legal materials
*point in more than one direction. Instead, the concern is how authority is
* divided between judges and other governmental institations: when should
judges go beyond the routine application of black-letter rules and exercise a
creative role in making new law? Fundamental values are in conflict and must
' somehow be accommodated. On one side of the issue, democracy is a central
political value. Accordingly, governmental decisions, like legislative and
executive initiatives that are subject to citizen control at the ballot box, should
“be made through processes that permit and encourage broad participation on
“the part of citizens. At the same time, substantive. considerations like fairness
and efficiency in the development and application of law may be ill served if
the judiciary waits for the legislature or executive to address a problem or
passively accepts an old, ambiguous, or hasty solution by the other govern-
mental branches.

rul.in.gs Fhemselves.”’ In White’s view, the key question to ask abo
opinion is whether it is "an authoritarian text, one that demands sim 1‘.It
to!:al obed.ience of its reader,” or whether it "definefs] the reader as ap e
with a mind, with a heart — as a free agent — who in reading the pt:r:
t:ncou@ged to activate those capacities in certain ways."* For White xt
essential to any legal system worthy of respect” that judicial o inions, seek
to persuadf: rather than demand obedience from their readerls:22 Whité’
nightmare is a society in which people do not feel committed to e;n judicial
prono.ur‘lcement, because they had no role in making it. WithoutyoJ inion ‘
f:ontalmng persuasive reasons, we risk losing shared purpose and comlr)n i
involvement and fostering widespread cynicism about legal instituti ia
outright disrespect for the law. o

3. Judicial Accountability

Judges are government officials wielding power over the lives and
fortunes of citizens. Like anyone else exercising control over others, judgese
may overstep their bounds. Accidentally or on purpose, they r,nja gd~
unjustified harm to the persons affected by their actions. 6ne role o¥ the
reasoixed oPuﬁon is to constrain the potentially misguided or destructive ;
exercise of judicial power, for arbitrary or merely incorrect decisions are lesS

4
23. See Max Radin, The Requirement of Written Opinions, 18 CALIF. L. REV. 486 ( 1930) (discussing
California as an exception to this general rule). Note, however, that the Due Process Clause of the
Fourteenth Amendment may require some tribunals to give reasons for their actions. Cf. Matthews v.
_ Eldridge, 424 U.S. 319, 332-35 (1976) (di ing balancing test for determining procedural guarantees).
24, See, e.g., LLEWELLYN, supra note 12, at 26-27, 27 n.19; RICHARD A. POSNER, THE PROBLEMS
- !1:'; JURISPRUDENCE 132 (1990) [hereinafter POSNER, PROBLEMS OF JURISPRUDENCE]; Ginsburg, supra note

19. SeeR . Gi N , at 143; Shapiro, supra note 8, at 737; Wald, supra note 16, at 904,
. w:ﬂ'r;ﬂ;UBSnGCIEmAb:rg' Remarks on Writing Separately, 65 WasH. L. REV. 133, 139 (1990)... N~ X The custom does not apply to cases regarded as routine by the judges who decide them. Many
2t 812; Nagel :. o oot 10 TRANSLATION, sipra note 9, at 95-96, 102; see also Leflar, supra note 11 of ﬂm judzmen!s are accompanied by cursory unpublished opinions normally available only to the
» Spi » at 170-71. parties. The practice is not without critics. See, ¢.2., Lauren K. Robel, Caseload and Judging: Judi ial

Adaptations to Caseload, 1990 B.Y.U. L. REV. 3, 49-54.

;; Zm JUSTICE AS TRANSLATION, supra note 9, at 10].
. 26. See LLEWELLYN, supra note 12, at 27 & n.18,
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) E Reasoned opinions help ensure the success of this enterprise, for
E [i]ntegrity demands that the public standards of the community be both made
*" and seen, so far as this is possible, to express a single, coherent scheme of
g justice and fairness in the right relation."* Without opinions that articulate
to the present inquiry, beca ‘ the reasons ‘unfierlying fiecisions, readers will l{ave difficulty tracing any
in kind from thzerétiv‘ﬁ use Sfome scholars maintain that adjudication differs thread of pnncx‘ple running through them.* Nor is the problem merely one
sohobas Solve the losi ities of the other braflches of government. These g of appeax:ances in a complex legal system with many judges‘,‘such as our own.
in adjudication Thegr elansac)’ grob'le.m by stressing the process judges employ Even if judges were to strive for coherence without writing opupons, the
croatvity A . oned opinion plays a key role in justifying judicial absence of reasoned argument would almost certain.ly produce? less integrated

In the 1950s. thi " = body of law than that produced by a judicial tradition in which judges must

» this proposition was a central tenet of the "Legal Process”: £ rticulate their reasons and respond to criticisms.

Z;h(:}?: ’I;Teor;sts like Lon Fuller, Henry Hart, and Herbert Wechsler focused
. role o ‘rez?sgns in distinguishing appropriate judicial creativi 4
griizzp&mte .Judlctlhal usurpations 'o.f the legislat.iveJ functio::.;at;:c::y Lf:::;
o somee:;;sytséase: ;::::;e:ooil::lu;n t}-l;lps' to legitimate judicial creativ
of basic princi
merely by applying settled rules mechanically i: :x;:;izl:::i?ﬁzn ‘l)\:; etS°1VCd
that reac'h a;?pellate courts, however, require an extension of basi.c pnrslcxc z;ses”'
:nj ::;g::;::r} :rf tt}l:: :ﬂmg’s }:)la;e within the existing fabric of the lawpandf
pproach chosen. In this way judges demonstr: te, th :
they are not merely enacting their own vi i rating
withip the narrowly circumscribed boundar::;s ol:t:;::aj‘:&i:il; :e (:ipefam{;
function that is different in kind from the work of the other bran l;f -
therefore not usurping powers not delegated to them. )
arguiox::: ?."V::h.n offers another justification for the reasoned opinion. He
! integrity® is a distinct political vi ide-justice
fairness. Integrity requires governmerﬂo "to act iﬁe;rﬁzﬁiﬁi::s: c}? -
manner toward all its citizens."* Accordingly, "judges must conc? ef;:l e
bod'y' of law they administer as a whole rather than as a set of Zl:se X
dec*snons‘that they are free to make or amend one by one."? Th st
fvmd arbitrary distinctions between similar cases, and must se;zrch i Za:‘ : St '
“some col.lerent principle whose influence then extends to the natur:;s limits 0; 2
its authority."* A political society that pursues this ideal thereby "pr. note ‘
its moral authority to assume and deploy a monopoly of coercin fcﬁ'ctn'g‘ms'

As a result, courts and legal phi i 3

ult, philosophers alike struggle with the conflj

behtweep majority rule ax§d judicial activism.” The issue is whether anncfih

yv d?t.:;rcumstances creative decisions by judges are a legitimate exercise of i3

Judicial power, given that political choices in a d 3
v emocrac y

reserved for the legislature and executive. This problem is parl:)ilczlr:rl;ocrr?n?clg

B. A Note on the Importance of Candor

Whether a given opinion achieves the goals of providing guidance,
persuading readers, constraining arbitrariness, and legitimating judicial
invention depends in part on the talent and dedication judges bring to their
work. The measure of success, however, also has an ethical dimension, for
judges must be honest with their readers.®’ Some American scholars maintain
that key ends served by opinion writing cannot be achieved in the absence of
candor. For example, from the perspective of guidance, a decision that gives
false reasons is necessarily an unreliable guide to the future, because the real,
E but concealed, reasons and not the false ones will actually determine the
. resolution of later cases decided by the same judges.’®

In the long run, it is often futile for a judge to try to use false reasons to
persuade others to take his side. Someone might be tricked into accepting an
argument that rests on false reasons, but the success of the deception may not

- endure. Anyone who pays attention to a court’s work over time would
recognize that the argument was not sincere if it is not applied consistently in
similar situations. In addressing the public at large, candor is equally
important, for only by being honest with people do judges treat them with
respect,”® and win respect in return. If a lie is found out, and some lies
surely will be, the aim of achieving greater public acceptance of judicial
decisions is irreparably harmed. Like most victims of deception, citizens who

€S — ang

35. Id at219.
36. Cf, Frederick Schauer, The Jurispruderice of Reasons, 85 MicH. L. REV. 847, 865-66 (1987)

(book review) (describing Dworkin’s approach as "a jurisprudence of reasons,” since *it is the point and
not the cule that constrains”).

37. See Robert A. Leflar, Honest Judicial Opinions, 74 NW. U. L. REV. 721 (1979); Shapiro, supra
note 8, at 731, While there is general agreement on the value of candor in judicial decisionmaking, and
no one enthusiastically promotes judicial lying, some commentators do express reservations about the
viability or wisdom of absolute fidelity to truth. See, e.g., Scott Altman, Beyond Candor, 89 MICH. L.
. REV. 296 (1990), and the sources cited at 297 n.2.
= 33, See Kathleen Waits, Values, Intuirions, and Opinion Writing: The Judicial Process and Siate

27. See HART, supra note 6, at 122-25.
12;. :Sg':e, e.g., WHITE, supra note 9, at 95-96. '
. Se¢e, e.g., Lon L. Fuller, The Forms and Limits of Adjudicari
- , ljudication, 92 R
(Cl'ﬁn:x.; lijAFﬂp.,;:pm noteP;4. at 158-68; Herbert Wechsler Tam:dHuv ;mkr:lv}’f:c;lﬁj o
, in ICIPLES, POLITICS, AND FUNDAMENT. v ‘
196;)8 see also White, Evolution, supra note 6, at 285-91 AL LAY 3, 21 (Herbert Weschslr ed
. See, e.g., J. Harvie Wilkinson T y 2 i
719, 780, 79098 (0 L, The Role of Reason in the Rule of Law, 36 U. CHL L, REV.
31. RONALD DWORKIN, LAW’S EMPIRE 165 (1986).

32. M at167.

33 K oa179. N

3 Id w188, Court Jurisdiction, 1983 U. ILL. L. REV. 917, 934
39. See Shapiro, supra note 8, at 736.
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trusted judges will feel betrayed i i
judgz: ev;n when one offers a);l h:):;‘: ;vrlguu;re:'zaizb;hzefiet:iehkely o frust e
i aarx; g: ﬁgsrwtihe (?plmoﬂ sc?rve its function as a guarantee against the
e rsee inappropriate ex‘ercise of judicial authority. If judges
e e Tsor(l; for their actions, it is harder to determine whether
they are act ,i gvefe; y. One must first ascertain that the grounds offered are
Yield,a hen un conc!us.e true groum.is. Neither of these inquiries is likely to
e e t;,m'l, and bad judges surely succeed sometimes in acting
e o on 5 leir true reasons. While the simple obligation to give
o .cnue with a st.al"tmg point for evaluating a judge’s work
an indep re:;ouuement of judicial candor can better control th ise
o e exercise
As for legitimacy, the judge’s duty is to res
legitin pect the central di
:fht::e;i:giu;l:é\?:‘n i(;;‘l the one hfmd, and legislation or executive :cltfsf ‘:)r: f:;:
O Since th rJeas ic: process differs from other governmental action by its
commitment to iV'cm, again the reasons given must be real ones. Otherwise
-l substmm'Vegdi;egr ereasons becomes.a hollow formality, thus eliminatiné
e ot Jr]lcfj between adjudication and legislation. As David
misstate the reason.; for t;efreic‘:igzsr:ag - tflemselVes o of oxii oy
condemnation that honest disclosure of rtlhz":lric::is':t?:;u;x 22;1;‘1“3?'“ o

II. FRENCH OPINIONS

Style};r::ci}; :;’::;1:,: déi;f:e:lg:fcanﬂy fro(;n the American model, both in
: e. a reasoned and candid es inion i
:l;:s 2;g;hefs:)tr c;:urt;hles ;i;ferse and opaque summary of the s::t,czrrlnzp;r:: ntl::
peasons for di.ffereme ine:hences are not merely stylistic. They reflect a
e it docisin or e way Ffench and American judges conceive of
tor e Sudens v.i H m';my Amencans., the opinion is a vehicle for setting
forth the judges’ Vi ws; llo the §uhstanuve considerations bearing on the
outcon constraim; s as the interplay between policy concerns and such
oy Sitocon precedent .and rules. French judges begin from a
radically & premise. In their view, the role of the opinion is to appl
d law to the facts, or rather, to create the appearance that the court i}sl

merely applying law to fact. French j i
mere Jeduotive logie. judges treat application as a matter of

40. See, e.g., Henry P. Mi i
25 (1979). nry P. Monaghan, Taking Supreme Court Opinions Seriously, 39 M. L. REv. |

:;. Shapiro, supra note 8, at 737,
. See PIERRE MIMIN, LE STYLE DES JUGEMENTS 283-39 (4th ed. 1978).
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A. Characteristics of the F rench Opinion

For purposes of illustration, | first discuss the text of Jand heur v. Les
Galeries Belfortgises,” a famous case in French tort law from the highest
French private law court, the Cour de Cassation. In it, the Court interpreted
Article 1384 of the Civil Code* as imposing liability without fault upon an
actor for injuries caused by an object under the actor's control.*® Although
the case is sixty years old, the court continues to follow the form used in that

case.

THE COURT: — Deciding with all the chambers united; — On the issue raised by the
[appeal]: — See paragraph | of article 1384 of the Civil Code; — Whereas the presumption
of responsibility established by that asticle as to one who has under his guard an inanimate
object that has caused harm to another can be rebutted only by proving an [unforeseen
event], a force majeure, OF a cause etrangere that cannot be imputed to him; as it does not
suffice to prove that he did not commit any fault ot that the cause of the harmful act has not
been ascertained; — Whereas, on April 22, 1925, a truck belonging to the Compagnie Les
Galeries Belfortaises knocked down and injured the minor Lise Jand'heur; as the challenged
decision refused to apply the article cited above on the ground that an accident caused by
an automobile in movement, under the impulsion and direction of an individual, does not
constitute, $o long as it has not been shown that the accident was due W 3 defect in the
automobile, the act of an object that one has under his guard within the meaning of
paragraph 1 of article 1384, and that, in consequence, the victim must, in order to obtain
compensation for the injury, establish a fault imputable 1o the driver; — But whereas the
law does not distinguish, for purposes of application of the presumption that it has
established, whether the object that caused the harm was or was not put in motion by man;
25 it is not necessary that there be a defect in the object capable of causing the damage as
article 1384 attaches the responsibility to the guard of the object, not to the object itself; —
From which it follows that, in ruling as it did, the challenged decision reversed the legal
burden of proof and violated the article of law cited above.

43. Judgment of Feb. 13, 1930, Cass. ch. réun., 1930 S. Jur. I 121, reprinted in 2 F.H. LawsoN
& B.S. MARKESINTS, TORTIOUS LIABILITY FOR UNINTENTIONAL HARM TN THE COMMON LAW AND THE
CIviL LAw 271-72 (1982), and translated in ARTHUR T. YON MEHREN & JAMES R, GORDLEY, THE CIVIL
LAW SYSTEM 631 (2d ed. 1977). Von Mehcen and Gordley’s book contains a large bet of translated
French (and German) opinions, 23 well as other materiale bearing on the French (and German) legal
systems. For moce recent examples, consult any coliection of French opinions from the Cour de Cassation
or the Conseil d'Etat. See, e.g., HENRI CAPITANT, LES GRANDS ARRETS DE LA JURISPRUDENCE CIVILE
(Alex Weill et al. eds., Sth ed. 1984); LES GRANDS ARRETS DE LA JURISPRUDENCE ADMINISTRATIVE

{Marceau Long et al. eds., 8th ed. 1984).
44. From time to time during the course of this article, it will be
provisions of the French Civil Code on tortious responsibility:
Art. 1382: Any act of a person which causes damage to ano!
damage occurred liable to make reparation for the damage.
‘Art. 1383: Everyone i fiable for the damage he causes not only by his acts, but also by his
negligence of imprudence.

Art. 1384: A person is liable not only for the damage
i i f things that he has under his care.

caused by the acts of persons for whom he is responsible of 0
(Othec parts of Article 1384 hold parents liable for damage caused by theic children, employers liable
for damage caused by their employees, and artisans liable for damage caused by their apprentices. Pacents

and artisans escape liability if they “can prove that they could not have prevented the act that gives rise
to this liability."]

Art. 1385: The owner of an animal, or the person using it
dnd:muememimalhmaused, whether it was under his guard
C. av. arts. 1382-85.

45. For carlier doctrinal de lopments, se¢ 2 ity VON MEHREN & GORDLEY, supra note 43, at
594-98.

useful to have at hand the following

ther makes him by whose fault the

he causes by his own act, but alsa for that

during the period of usage, is liable for
or whether it had strayed or escaped.
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— For th
ese reasons, quash . . . (remand] before the Cour d'appel of Dijon.“

QUite unlike its common C te Fre must
aw counterpart, the ini mee
’ 3 nch opinlon mu
a host of formal requirements. As Jand’heur illusu'ates, the French _]UdlClﬁl 1

g: the court applies abstract-3

opmi?n style consists of strict deductive reasonin
rem
premises to the facts of the case at hand, arriving at a conclusion that th

lower court erred (as here) or

. . acted correctly.” In the high 3
major premise of the deductive ar is typi el ot 8
gument is inci :
law referenced to a provision of the Civil %P;Zfliaﬁzﬂlgglchple o
:z:?e;:;e.r’rl;;.reader must consult the Code to learn that Articlemlgur
conce p:e n].;aiselitz tlflc::rdhaecrmisiotr:llonedby an object under the actor’s control Tﬁ: 3
° under review, in this cas i ‘ 3
court that Article 1384 does not im iabili 5 b the lower 3
. pose liability without f; E
Pyd a vehicle under the defendant’s control. The conclusai‘:rtl fizr tl;xarm dOl:e 3
:]1; lgm;nt on “‘rhether the decision is compatible with the Code l-Iere(:hcourt : L"
aCCi(:lenatst ‘3{::11;3 384; a:oe§ ix;:eed impose liability withm;t fault g:?:rt :

. ur was, in Ct, a major step in the dev
general rule of strict liability for harms done by objects :n::(:pgz natcto f’a :
or’s |

control.*

Besides its strictly deductive form, the French opinio, 7
. , n n
ged;:i ;:rﬁajaﬁ}::::@s a.s well. The reasoning ul:lderlyinzrzzni):nglr(t)a:i
o Jand hewr is 'radxcaﬂy comPressed. This is in part a consequence
e i Subject ans ;;swn ‘rx.lust consist of a single sentence, with the court
e oot and :en t:posxt‘lor: of the appeal as its verb. In Jand heur, the
oo 0 nece is qugh" (the decision below). Had the c,ourt
oreal. Oracta e ower cou.rt, it would have used the verb "reject" (the
e e erx;ho‘.‘r-lldverbs include "condemn,” "order,” "declare,” and
sentence, for "[i] jud(i)cin.l :::te:::?;:s?ﬁn tl.[))'the i, on O’f .y
i:g;;g::a,tié?‘ r;gor, correctness, and dignit}?.?":leltz ,aCI:stz’ ;:I:xci;seesne;:sé
corsideratio ur:) l.naa m:‘l:febl; of separa‘te issues, each governed by a different
undue awkwardnesz. In dlatal:?e:t) ?:?:s:u:tf itililn e potence withou
, w s .

two or more parts and compose a separate sentenc:ef%:r:taf:l?‘;si:cgmn e

46, VoON MEHREN & GORDLEY
» Supra note 43,

Lou:ﬂ‘ See, e.g., FRANGOIS-MICHEL SCHROEDER, :tz631

is Goutal, Characteristics of Judicial Style in "
:3 45 (1976). This structure is modeled on the' o

irectives. See Tony Sauvel, Histoire du ji .
s Jugement motivé,

Pox_:x;xouzszu an; ET A L'ETRANGER §, 7-8 (l955v) TR

48, gene d A. Tomlinson, Torr bab i
Jm:;d Lovting. 38 a1 Rev. o0y e, illty in France for the Acts of Things: A Study of

50. MPIEmm EsToug, JUGEMENTS CIVILS 15 (1988). ‘
e umty ; h,:upm 42, at 137. Elsewhere, Prof: Mimin ls, "It i

of each phrase by developing only one idea in it.” Id. at 180. s Yo s

Another consequence of these rules i i i
forbiddn, See ut T i3 that imperative, exclamatory, and interrogatory sentences are

(deletion in original),
quyu STYLE JUDICIAIRE 71 (1978); Jean-
m:z:m the U.S.A., 24 AM. 1. Comp, L.
Yy Roman praetors to hand down legal
EVUE DU DROIT PUBLIC ET DE LA SCIENCE

994]

8

- the reasons
beginnin

" first reading,
. g coherent deductiv
of the result or its justification. The French view th

to a discursive essay
by a result that may depend on all or some of them.
essay, i.e.,
making the prec

which seems odd in light
highly complex sentence. Clarity
judges to employ a direct narrative style,

number of
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- Under France’s new Code of Civil Procedure, courts have an obligation
7"'mou'vate," or explain, their decisions.’! Accordingly, they incorporate
for their holdings into the sentence by subordinate clauses
g with "whereas,” as in Jand'heur.®® By limiting the opinion to 2
fully constructed sentence, French judges hope to avoid ambiguity.
e elements of the court’s reasoning may be hard to sort out on the
rules of grammar assure that all of the clauses are linked into
e argument. Everything in the sentence must be either part
is approach as preferable
setting down a string of sentences or paragraphs followed
53 The writer of such an
an American- or English-style opinion, may too easily avoid
ise logical links that are essential to a well-crafted decision.
Manuals on French opinion writing stress the importance of clarity,™
of the rule that the opinion be compressed into one
might be better served by encouraging
to separate their thoughts into a
sentences, and to elaborate on each, instead of cramming them all
into "whereas" clauses. But this objection misses the point. However desirable
clarity may be, in the hierarchy of opinion-writing virtues, the premier goal
for French judges is that the decision take the form of a deductive argument.
Given that requirement, and the danger of confusion that this style presents,
judges must make the single sentence as lucid as possible.

The French preoccupation with eliminating unnecessary words from the
opinion and with selecting precisely the right word for the occasion seems to
be based largely on this concern. Pierre Mimin’s manual on opinion writing,
Le Style des Jugements, illustrates the French perspective. Professor Mimin
states that the judge should strive for "an elementary nobility of language"*®
and "the maximum of density."* He rails against redundancy,” meta-
phors,** "provincialisms,"” “vulgar decorations,"® and any and all ambi-
guity,* imprecision,* or superfluity®® in the use of words. By contrast,

S1. NOUV. C. PR. CIV. art. 455.
§2. See MIMIN, supra note 42, at 185-87. The Cour de Cassation uses the phrases artendu que and

que ("that”) for shor, the latter after the first subordinate clause. Another high coutt, the Conseil d’Etat,
adjudicates issues arising between the government and the citizen. It follows the same form, but uses the
phrase considerans que 10 introduce subordinate clauses. Both of these terms are usually translated as
*whereas.” See VON MEHREN & GORDLEY, suprd note 43.

§3. See VON MEHREN & GORDLEY, supra note 43 at 87-88, 310; Marcel Waline, La Motivarion des
Décisions de Justice, in 2 MELANGES STRATIS ANDREATTS 545, 550-51 (1973).

$4. See, e.g., ESTOUP, supra note 49, at 31; MIMIN, supra note 42, at 134, 137,

§S. MIMIN, supra note 42, at 82.

56. Id. at99.

§7. Id. at96, 99, 116.

58. Id a22.

59, Id. at 94-95.

60. Id. at112.

61. Id at134.
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the authors of American opinion-writing manuals satisfy themselves with a 3 arguments based on economic, social,'or political consgdergﬁonz ;1&:;1!: l::;;laz‘:
few bromides about writing style.* American judges give lip service, and 3§ e in the opinion.” They are deemed “useless to the ecmlonto schola.rshil.’ ¢
occasionally real respect, to the rules of English composition, but no careful -3 = Nor should the opinion contain citations to earlier ca.;eih or o biness of t.;le
reader of their work would claim that the bulk of it is distinguished for its i e rhetorical turns designed to pers‘_xade the reader o ; 4
stylistic precision and elegance.* 4 = outcome,” or even general discussxc‘mS of legal' concepts. ble to the detailed
From an American perspective, the most striking feature of Jand 'heur 3 As a result, French opini°ns_ evlden'c? nothu‘lg compa.r: y ?) us survey
may be the lack of any discussion of the substantive reasons behind the Cour 3 historical essays found in Amt.:ncan opinions, h.ke the. ha ez;s c.;f_’ doctrine
de Cassation’s move to strict liability.* A roughly analogous American in Fay v. Noia.™ They contain no sweeping discussions o pglause in Sat;
decision is Escola v. Coca Cola Bottling Co.," a California tort case in 3 like the U.S. Supreme Court’s essay on the Equal P’°§f°°°3 o elaborate
which Justice Traynor, in a concurring opinion, proposed a strict liability rule 3 Antonio Independent S chool District v. Rodriguez, h 1?11; t:e opinion in
for defective products. Escola contains a trenchant account of the policy 3 treatments of the policies }mde:}ymg freedom of speee legal concepts as
Justifications for liability without fault. According to Justice Traynor, 3§ New York Times v. Sulthn. Such dxsqulsxn?ns Oln 4 Lone Tsland
“[Plublic policy demands that responsibility be fixed wherever it will most 4 3 Benjamin Cardozo’s meditation on dl_lt)’ of care in P a sgraf :l.ﬂe ing United
effectively reduce the hazards to life and health inherent in defective products R.R* and Learned Hand’s ludtﬂlneatlon of the neglx.genc; o onaion
that reach the market,"® and "where the manufacturer can anticipate some 3 States v. Carroll Towing Co.® would be out of place in a Fr .

American opinions may be written narrowly to decide only the case ?;:
hand, or broadly to influence or even transform a vf/h'ole area of doctrine.
Unlike the American practice, virtually all French opinions focus m%rrowly on
the issue at hand and no other.* Broad principles of law, }1ke the interpreta-
tion of Article 1384 embodied in Jand 'heur, typically are invoked as reasons

hazards and guard against the recurrence of others, as the public cannot."%
Furthermore, "the risk of injury can be insured by the manufacturer and 3
distributed among the public as a cost of doing business. "™ The opinion goes
on to discuss other reasons, such as the Justice of imposing liability on the
manufacturer who is responsible for the dangerous product reaching the

y 4 . ing i 8 h judges are
market, and the manufacturer’s greater access to information about his F 4 for the decision, but never as part of the' holding itself. . Fr::nl; > git:ms 88
products.™ E 4 not permitted to rule on any issue not raised by the parues. 9olg.re;'s atio,n )
2 3 e ; *sueri ions,”” indic
No such policy analysis appears in the French opinion. The judge % 3 displays of indignation or entl}usm§m,” puerdlie rzlt:c:;}m;,e law.% verbs
announces the general principles upon which the decision is based as though ~ § of indecision or doubt,” pontification about the s ’

they were self-evident, and the opinion merely applies those principles to the 3
case at hand: "[T]he language is of assertion, not of argument. But more than i 3

d by one who lent assistance through benevolence”™).

AR . g 3 3 was obliged to comp the damag / ived from the inclusion of the
this, it is existential and descriptive, not normative and prescriptive.”™ One 4 ' Professor Rudden points out that 2 p;)dl-lcyt :%\couﬂzmz rescue can be derive
. . . b 3 . ! " in this phrase. al .
of the premises of the deductive argument may contain a few words that hint A W";‘,.ben;: :Te L:;Mm,l;upm note 42, at 255-56; SCHROEDER, supra note 47, at 66.
at the substantive foundations of the decision,” but full-blown policy 3 3 75. MIMIN, supra note 42, at 255.
9 ; 76. Id ar274.
3 77. Id at192, 207.
62. M. at113, 3 78. Id. at 288.
63. Id. at 99-100, 167-08. § 79. 372 U.S. 391 (1963).
64, _ George underscores the contrast between the approach taken by French and American attitudes: 4 : 80. 411 U.S. 1(1973).
"When it comes to judicial writing style, each writer must develop his own best way to say what has to 3 3 81. 376 U.S. ?95;(;;l 9ys4)f923)
be said.” GEORGE, supra note 16, at 7; see aiso B.E. WITKIN, MANUAL ON APPELLATE COURT OPINIO 5 : 82. 162N.E. -1 y
20506 (1977), s 2 83, 159 F.2d 169 (2d Cir. 1947).

84. Bur see Ashwander v. TVA, 297 U.§, 288, 34647 (1936) (B.rm:lde.is,.J.: :?I\f:urﬁngs)eé.:hem_
Court ilm] developed, for its own governance in the cases confessedly Wllhl'ﬂ ml Jur:dt::::; ;s o aoon
A - . itutional qui
hich it has avoided passing upon a large part of ail the f:onsu ) X
::“f?r l::::l; C . l. The Court will not formulate a rule of constitutional law broader than is required by
ise facts to which it is to be applied.”).
e %rsec See MIMIN, supra note 42, at 337; SCHROEDER, supra note 47, at 64-65.

63. See, e.g., RICHARD A. POSNER, THE FEDERAL COURTS: CRISIS AND REFORM 107-09 (1985)

[hereinafter POSNER, FEDERAL COURTS]).

) 66 Jand'heur is only one of several cases in the development of Article 1384 as a principle of strict
liability. The other cases are no more informative. Some of them are reprinted, along with other materials
bearing on this theme, in VON MEHREN & GORDLEY, supra note 43, at 612-90.

67. 150 P.2d 436 (Cal. 1944),

68. Id. at 440, 86, MIMIN, supra note 42, at 337.
69. Id. 87. Id. at397.
70. Id. at 441, 88. /d. at222.
71, Id. at 44244, 89. Id. at 247.
72. Bernard Rudden, Courts and Codes in England, France, and Sovier Russia, 48 TUL. L. REV. 90. Id. at 208,
1010, 1023 (1974). 91, Id. at 264.
73.  Seeid. at 1021 (citing Cour de Cassation's affirmance of rescuer’s recovery because “the victim 92. Id. at20.
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suggesting the exercise of jud j

symgathy" are all frowned l:poi‘;"efll‘theb{:ort::eeriluﬁiz; a'nd ePreSSionS .

prac}tlxce.s seems to be to maintain the image of the judgey;sn ect
;nnegczn :re)ic:l:l); aeppehe§ existing law to a factual situation, rather thanas a soial

Fronen o :u ;i:se: é:g%::: z:ir:;is la)t'ss down general rules of conduct.
s ; ents or concurring opini

Z:f’i;i, ,:,f a,::g :rc;c;s:o:r drzmams anonymous.* Anon)%mitl; ao:; ’ ct?ig?;
and impartiality.”” In iddifior?s Ee;:sesfs;:;y;a:  lloi e ependonce
woulI(j0 "weaken considerably t,he authorify of at;ealtli:::ilgnd“ls’fendng epinions
Cassaﬁ;er (;:::;’tral(l)puu?n.s .dxf.fer somewhat from those of the Cour de
Cassatio urts Y, civil juries d9 not exist in France, so judges in th

‘ ? must evaluate the evidence and make fipd; :
mt‘er'medlate a'ppellate courts review these findingg : 0 g:‘ o e
git):::iso n:fofmt;ermefhate appellate courts often Coniain faiil; r:;scz:;sit:::
Gcussions of & eth ev;denc;. The Cou‘r de Cassation, by contrast, ordinaril
focs not ule on 0: lacts. B.eca‘use .1ts role in the legal system ;s to nullif;'l
moomrect ruli ogwer caw, ordinarily it e'xamines the facts only to ascertain
o s o gtfn;th properly applied the law to the facts.'® Conge-
Guent f,a oy vl be' Cour de Cassation contain only a sketchy account
‘ ‘ . n, the rief reference in Jand’heur to the i

issue in that case is typical. rord accident ac
) Opinions of the Cour de Cassati

in t_heir tr(f.atmefxt of the law as w:;)lnair :): htﬁ?;a::l: l‘l"‘thl(isc;ew(;f o cours
g;s;fyﬁthelr rulings to the higher courts.'? While iimiting :h:;?e-tlsv e
ded ;1: m;; ttrgsir:;nttsl; low?r c':ourts often set forth elaborate chaix:s (t)ct,'
Esoning to show € reviewing court that they are right. The Cour de
Fassa Ch;racte rr:S " ;hge?eral]y prefe.rs to get right to the heart of the matter

' role in the |
:(t; l-:.ie(::tlnanng results, and perceives no need to persua;eg a;n?:r::mofa Sd? n’e
ectness. The contrast between French and American practice is su-ildne;

93. Id. at 260.
%4. Id. at257.
95. By contrast, such dis judici
: plays of j | i
Wrr;éN. .Tsuepm note 64, at 209-11. e
. e MIMIN, supra note 42, at 370; John inci ethods
F’n;:;c, 6; fl CAL. L v, 177 e (19'33()’, Bell, Principles and M, of Judicial Selection in
. Bell, supma note 96, at 1776; Walj
98. SCHROEDER, supra note 47, at Gaﬁfm' pra note 33, at 351.
99. See id. at67.

100. MARE-N  ARD-B ACHELLIE| Cass,
60-63 (1989). The 42:1!:: ::e thatsthe Cour d:%axs:av'ml BACH'EUJER. e QUE Dcaam o
others, according to “criteria that are not always easy ;t;:g::r::x;: s i corain and not

101, MIMIN, supra note 42, at 216-17. ) a6

102. See SCHROEDER, supra note 47, at 5.

103, MIMIN, supra note 42, at 217,

.
p in American opinions, See
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in America, courts of last resort, and notably the U.S. Supreme Court,
routinely prepare far more elaborate opinions in support of their holdings than

do lower courts.
B. Criticisms of the French Form

Judged by the American standards described in Part II, the French
opinion falls short. This section discusses its weaknesses. It would be a
mistake, however, to conclude from these weaknesses that unreasoned
opinions produce serious adverse consequences for the legal system. Whether
and how much reasoned opinions matter to the success of the legal system is
a separate question. Satisfying American standards may be less vital than
many American judges and theorists suppose. That issue is addressed in Part
v.

If the French Civil Code contained straightforward answers to the legal
issues that make their way to the Cour de Cassation, French judicial form
would be adequate to serve the needs of the legal system. The reader of an
opinion would merely need to refer to the Code or some other relevant statute
cited by the court for the information left out of the opinion. In fact, the
reader’s task is not so easy. Although the form and structure of French
tion, scholars and even some judges

judicial opinions mask judicial inven
openly acknowledge the creative role of courts.'® The French Code is no

more comprehensive, free of ambiguity, or up-to-date than American statutes;
it is often far less so. Judges make much of French law, and the text of the
Code serves as no more than a starting point. i

Jand'heur’s reading of Article 1384 as imposing a kind of strict
liability — a highly improbable interpretation if the framers’ intent is at all
relevant!® — is only one of many examples. Apart from the four Code
provisions noted earlier,'” virtually all of French tort law is based on
judicial decisions and academic writing. Courts also have made significant
contributions to the development of private law on unjust enrichment, specific
performance of contractual obligations, and many other aspects of the law of

104. See, €.8., S. BELIAD, ESSAI SUR LE POUVOIR CREATEUR ET NORMATIF DU JUGE (1974); Alain

Bancaud, Considérations sur une “pieuse Kypocrisie”: la forme des arréts de la Cour de Cassasion, 7
DROIT ET SOCIETE 373, 383-84 (1987) (obsecving that judge imposes his order upon chaos of social life,
while refusing to explain his for doing 30); see also Bell, supm note 96, at 1778 & n.45.

105. See. e.g., JOHN HENRY MERRYMAN, THE CIVIL LAW TRADITION 83 (2d ed. 1985); René

David, Supereminent Principles in French Law, in THE ROLE OF JUDICIAL DECISIONS AND DOCTRINE IN

CIviL LAW AND IX MIXED JURISDICTIONS 119-32 (Joseph Dainow ed., 1974) (hereinafter JUDICIAL DECI-
sioNs]; André Tunc, Merhodology of the Civil Law in France, 50 TUL. L. RBV. 459, 465-66 (1976)
[hereinafter Tune, Meshadologyl; Andeé Tunc, Logique. et Politique dans U'élaboration du droit,
spéclalement en masidre de responsabilité civile, in MELANGES JEAN DABIN 317-39 (1974) [hereinafter
Tunc, Logique et Politiquel.

106. See ALAN WATSON, FAILURES OF THE LEGAL IMAGINATION 1-33 (1988).

107. See supra note 44,
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1 LH
(c:c:)x:jtreact:(t)s. °:1‘Indeed, it would be hard to find a single article of the Civil
resuiCdon\: al:: there 'have not been added depths of meaning and major
otions ub;,xttlmsm.ns that could not have been foreseen in 1804, "%
et Lhepc ! ﬁ;c aw 1s even more a product of judicial action. Relations
Dorween the 1anznszlit:1; s:::, g:rverned in rge United States mainly by
fona afL , are governed in Franc imari

Ztylgt:aotns:tutlonalthadmuustmtive law. Most of this law is mad: bznﬂlﬁeagi));ls:i)l'
cenmr,y 2 oc%u;t ba:j evolved out of the bureaucracy in the early nineteenth
ce ‘udic.i N is body of law began as and has largely remained a product
of j mvl?lntlon, no more based on statute than is English or Ameri
common law.™! Yet the decisions of the Conseil d’Etat are if itz loss
mforVn‘;;uve than those of the Cour de Cassation. 1 anyihing, less
accessw}:: t:mc:)our: goes .beyond. mg mechanical application of a readily
e dingage m' Creative interpretation or sheer invention, all of
Full oxplamations scu§zd m. Part IT for reasoned opinions come into play
o explanator cgruitv{ gu‘ldance for lawyers, persuade other judges an&
s e ihe cour is acn'ng .sensllbly, guard against the danger that the
Sourpation e o .glatiy, and ]usnfy Judicial creativity against the charge of
vepaonof lils ; ve 'prerogan‘ves. The problem is not that French law is
Prench sodicial i Jl;lrlsprudenu.al premises, Rather, the problem is with
French jud style. French law is not as formal as the opinions would hav

s think. rench courts do not even acknowledge their creative role, | .
give l:he reas.on?d opinions that a creative role entails Pley et lore
o ;g::h ;:éhc;)al form does .not I?Ck for critics of its inaccessibility, lack
of Fremh,legal zllit::::;eoi; lf;l:z icrl:scussio'n.“2 The most prominent :1ttack
ju;-i;lts,bAdolphe Touffait and Andréa’;‘lu?:c-:tf“:‘lJe gl)l'et;, ?n:;tt;ni:u;:: dbzenc}l
of the .revity and opacity of French decisions, the case law i i al}se
?;Zﬂi?ﬁeagd se.emlngl.y arbitr‘ary distinctions, outmoded apri;sci;;i: \:1:;
o e:cu‘malthat mthlc(:;cets.:‘ For example, French and foreign ,com-
ey e & Ar:i ourt’s efffms to construct a principle of strict
lebilty er‘ cle .1384, without writing reasoned opinions to set
(o) e relevant policy considerations and explain the Court’s grounds f:r

w lOiit.y o.iza::lni\; {:estlalfdol:gy, supra note 105, at 465; see also R dB it de Py
arran ) in Sale o Goods Under the Perspective of i o La i
(1989) t(;r?s:ub:;‘snl:fﬂﬂ?ls t‘)’n ﬁle' w:th author) (noting ptle\:t 'th: F:em?lnll:\l:c;n ':nd jsmnn:hhil‘aw P
rw:mn:dn. is p y based on judicial precedents,” as are rules on *warran st o d'efe“
ies in case of breach of warranty and warranty beneficiaries”) " dclaimens, available
:(1)3 ;SHN P. DC\\;‘SON, THE ORACLES OF THE LAW 401 (1965)
. e, e.8., L. NEVILLE BrO ARNE] : INISTRA
983y WN&J.F. G R, FRENCH ADM| TIVE LAW 28-31 (3d ed.
111, See David, supra note 105, at 120-21.
:g iee, e.g., SCHROEDER, supra note 47, at 65,
. Adolphe Touffait & André Tunc, Pour une motivasi
er surtous celles de la cour de cassation, n’uwmu:;nm‘:“mﬂm apllrll‘tmda e oy Jusice
ralirar DU DROIT C 487 (1974).
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has resulted in a chaotic body of law.!* One French scholar calls

decision,
nllé

the whole enterprise "an immense waste of intelligence and of time.

John Dawson is equally critical of French form. Bringing the perspective
of a common law scholar to his analysis of the French opinion, Professor
Dawson stresses the breadth of the terse motifs set forth as justifications for
French decisions and the sketchiness with which the Cour de Cassation treats

the facts:

Propositions of law are drafted with utmost care and precision but they hang suspended in
space, for no effort is made to reconcile them with very different propositions asserted in
other, nearly related cases or to explain why they would not apply if the facts of the case

were somewhat different.!”

Because the Court makes no effort to reconcile the sweeping language of its
motifs with arguably conflicting propositions applied in other cases, lower
courts are left with nothing to rely on except the Court’s bare holdings in their
search for guidance on how the high court will decide future cases.!*®

The absence of factual development in the Court’s opinions means that
lower courts lack the means to test the scope of the reasons offered in one
case by debating their applicability to different facts. As a result, the
opportunity to achieve legitimacy through reasoned decisionmaking is
lost.'"® French judges appear to be powerless technicians mechanically
applying the law. In reality, at least in the highest French courts, the judges’
failure to undertake a serious effort to provide reasoned justifications for their
decisions gives them much greater power to exercise unfettered discretion than.
American judges possess.'® _

The root of the problem is the lack of honesty in French opinions. French
disregard for judicial frankness diverges sharply from the American view that
candor is at the very least an important criterion for judging judicial

ance, and perhaps even an essential requisite of the judicial function

perform
121 French manuals on opinion writing disparage

in all but exceptional cases.

whether a given fact pattern is governed by Article 1384 or by some other body
cult to determine. In one case a customer at a supermarket picked up 2 battle and
the check-out counter. Arguably, the bottle was under
Court of Cassation rejected the
the victim could only be

115. For example,
of law is often quite diffi
was injured when it exploded before she reached
the store’s control and Article 1384 should have governed. Yet the
application of Article 1384 with one phrase: "The liability of [the defendant] to
contractual.” See Rudden, supra note 72, at 1022,

Similarly, in spite of the strict liability fle of Jand
unforeseeable conditions played a major role in bringing abou
foresee rocks on the roadway, he would not be liable when his wheel throws up a rock that shatters the

plaintiff’s windshietd. See vON MEHREN & GORDLEY, supra note 43, at 646-47. If a road suddenly and
unforeseeably becomes icy, the defendant is not liable for harm done by his car in a skid. /d. at 650.
Whatever the merits of these decisions, they are hard to square with the principle of strict liability.

116. Touffait & Tunc, supra note 113, at 496 (quoting Carbonnier, 4 DRotT CIVIL no. 109 (7th ed.
1972)).

117. DAWSON, supra note 109, at 414.

118. Id. at 408-10.

119. M. at412-13.

120. Jd. at 411-12, 415.

121. Shapiro, supra note 8.

*heur, defendants may prevail by showing that
¢ the harm. If the defendant driver could not
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ideals, my aim is not to criticize French practice. On the contrary, 1 belabor
the inadequacies of French form only to build a foundation for casting doubt
upon the American standards by which it is judged. In Part IV, I will argue
that the French legal system gets along well enough despite these terse
opinions, thereby raising the question of whether American opinion-writing
ideals are as important as many Americans suppose. Before undertaking that
project, however, it will be useful to examine the history of French judicial
form, in an effort to understand why French judges write such seemingly

curious opinions.
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efforts to state the real grounds of decision behind the isti
i’::lclgzuu;rg Professor Schroeder considers it mor:);l;c;?olf;itfﬁ:f :hzflth 3
seem om mostsicu;f .than that courts be candid.’? He recognizes t:w':
o insmsegth 1s§ues cannot be deduced from the Code or othati
deter,mimms s .at judges leave‘ the social, economic, and politic:— '7
e ants of 4 Isions out of their opinions. Schroeder explains th 4
open debate of thes:ex;:t(t);rps’r:gaurlzthe;? tifc'”- . kmd e ssion, and th::;
resolution more difficult.'* He cla};x.;x;,c:?th?uctlsz;?:ﬁm %h:?dthn;al;e Cass
. rench 3

style "occasions more admiration than disdain on the part of foreign 3
oreign 4

observers, be they Anglo-Saxon or Germanic, *'%5

Professor Mimin is an even more enthusiastic defi

. . . . e :
:g:n:,}, g;p:tiv;tisﬁsom;ume d}shonesty. At every turn in hl;:i;r:;f ltilslte ol;r::lzh
P exa:lg,l e de‘mgrates candor in favor of maintaining appea:
e By rf e, pollé:? argume.nts figure prominently in the adjudica-

fon OF Fren cases Yet Mlmin insists that one should nev
policy considerations behind a decision.' Nor should a judgeer g

use

the term "hereafter” when a i
pplying a new rule, fi implication i
rule used to be otherwise (as indeed it was)."’, I:) s ampncation s that the

tt::t .:1 tji:;]dg? ifnelxer?ising judgment,”! or to include anything "favorabl

the anti e:;i.acm:: \;l/lll::ge n::y use reasons found in scholarship or case l:\:ro
( e their provenance' or admit that th i :
:’hpeh;xs differ from the text of the Code. "™ His examples of oie};?ldll: ey
hions cere n9t alu(ays ﬂlu§uaﬁons of redundancy and verboseneis ?)gf:hey
o dmegs tl;;\}/h;;h the judge has given the reader more useful ir;forman
a , . . e - - B
i reasoning, and disposition than Mimin thinks strictly

Frenc,:dolpl!e Touffait, André Tunc, and John Dawson call for reform of th
[rench i;)lplmon. They Prefer the American model. My goal is rather diffo ;
ing the ways in which the French opinion falls short of Am::if:r;;

122, SCHROEDER, supra note 47
123. I args. el
124, Id. at66. Admittin j
. g that judges resort to such i i
there be any advamans tha ucl considerations, he asks, rhetori "
(25, e ge in explaining oneseif openly in this regard?” Id, hetorically. "But would
gg ;rfmm, Supra note 42, at 246,
. See 2 LAWSON & MARKESINIS
128, MBdv, supra note 4 2”_. Supra note 43, at 45, 50-51, 54, 60-61, 63, 68-69, 153
129. I a220-21, ' - o
130. Id. at 264,
131, Hd. at 260. He uses
ooy as an example the verb estimer.
133. M. at274. Mimin declares that cases
L N do not establish princi i
that i 2 phenomenon tat e g 3 do ish principles of law, but continues, * At |
134, M at 275, proclaim.” . o
135. See id. at 185-86, 330.

doubt or indecision,!® 1 leairaag e o epres
101, or to use a verb that would lead the reader to ?hrmk

C. Understanding the French Opinion

It seems fair, if somewhat harsh, to characterize French judicial form as

a dysfunctional and deceptive fagade, behind which judges exercise a creative
role without offering genuinely reasoned explanations. French opinions give
little guidance and speak with the voice of command rather than persuasion.
Because of the judges’ lack of candor, the opinion cannot serve asa constraint
on judicial power, and the absence of reasoning in the opinions means that
judicial in
did this state of affairs come about, and how can it persis
rebellion against the perverse features of French judicial form?

vention cannot even begin to meet the charge of illegitimacy. How
t? Why is there no

One reason is the need for efficiency in managing litigation. Because the
Cour de Cassation has little power to decline to hear a dispute presented to it,
it must rule on an enormous number of cases.’® Given this workload, the
burden of preparing reasoned opinions in every case would be overwhelming.
This response, however, is hardly satisfactory, since one could remedy the
administrative problems by according the highest courts discretion to deny
review of cases deemed insufficiently important, increasing the number of
judges, or giving judges more assistants to help them handle the work. Full
opinions could be reserved for the most important cases, as they increasingly
are in the United States. In short, something more fundamental than a heavy
docket accounts for the persistence of the French opinion form.

This section argues that the structure of the French opinion is shaped by
two powerful events in French political history: the absolute monarchy and the
Revolution of 1789. If this conclusion is valid, it prompts us to reconsider the
American opinion as well. Part V, will suggest that American judicial form
may be better understood as a product of our political culture and history,
than as an instrument for realizing the goals described in Part II.

136. See Tunc, Methodology, supra note 105, at 467 (noting that in mid-1970s the court, which
of over a hundred judges divided into several chambers, ruled on over six thousand civil cases

a year).
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1. The Revolution and the Judges

Whether America had a true revolution is an issue debated by histo

3 137 3
;1;1;195;94 ButF no one disputes the revolutionary character of the events of
in France. The French people turned their society and government -

upside down in a fierce struggle, vandali i
abqlished an;:it;nt privilegesg,gand clrmlreldzetfl::lsl:::seséfeﬁ;;gz::zdo??hfgé
regime out of the country or sent them to the guillotine. T
ﬂ.:ilcux:lh :::-:l R ;r;le must recognize that the jugdges were :nuglie;Z?izg I;‘::‘:;
. The events of those ye iding impri
f)nly on judges' approach to their wyc;rtsblfft a;!s:)1 eoe: :: du;:)rldm’g et towad
Jjudges and their role in government. P atitudes tovard
exerf;:‘zr;ot.:)he 'I:;vc?el:lmon, a group of high courts in France, the parlements
s o ie dc1 land leglslapve functions, subject to supervision by thc;
crow . 1 eve opeq no viable representative institutions comparabl
to the e ected English Parliament. In this void, the quasi-legislati Y
jl:ldlclal parlements increasingly viewed themse:lves as the dgefen:;:; ;1;1 at;l-
z)g:i r:fthd)e Frlench agamst. royal aggrandizement. They did not, howevere
e Z?:;:;s a?f:i: n\:;tt;a::hz rights of peasants and workers. In the late:
, ed a mountin, isi i
pa;lemems deeme'd worthy of protection werge f:;ga:’::;l:é: eo;'l%:;s xt\g?)tﬂt'he
1':3, er the o-ld rt?g?me,‘” and the intrusions they fought were efforts b t‘ttly
g and his ministers to find resources with which to sta onal
bansapicy o ve off national
When the monarchy collapsed, th i
the parlementaires were executr;d and oihi:;l;;n: nt::e ::::t:; OJI:JS:edal Some’ "
sank to a low point from which it has never fully r vert; e mon i
?ssumt?d power during the Revolution held a highly, positivisti;:
in wh}ch the legislature played the dominant role of lawmfaker '*! They
::lzc:;;?;i t.ha;t thf sovereign power of the state resided in the legis'lature ?‘Yz
and tat lg e of coyrts was merely to carry out the legislature’s directio;ns
ien\Robespierne, one of the revolutionary leaders, declared: "Thc;

word jurisp ning case 1
from our language. " & aw] of the courts . . . must be effaced

137.  For a recent argument that the War fo
r Independe: i i
Wocl)?é Ti'?eR;DICAUSM OF THE AMERICAN REvoLu:gN {r;;;u fdeed 3 revoludon, see GoRoor s.
139: Th;ekl;nelilegn lxﬁﬂ ; gma IDU.DRon'. o s (1930,
e o ple, immunities from taxation, sei ial ri
o mgal;tmcmn-uﬁ?d the exclusive access to high positions in the milims:;g'?:el-ll:llEnRi:uG‘g ooy
Ay Reans: FRancic s&finw 1600-1750, at 16245 (Sewe Cox trans., 1973) CRERT,
: ra te .. . T
ELEMENTAIRE DE DROIT ADMINISTRATIF M-:‘Sp (smn‘:d 41395 ;;)34142 (cling MarceL. WaLnve, ¢
ig. See SCHROEDER, supra note 47, at 85 ' '
42. MERRYMAN, supra note 99 ax'22~ v'
g s + VON MEHREN & iti
J. LAFERRIERE, MANUEL DE DROIT CONSTITUTIONNEL 31112 (Sio :: Lf;d;;pm noe 43 34 248 (itng
143.  DAWSON, supra note 109, at 426, . -
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The revolutionary government kept judges on a short leash. Before the
Revolution, judicial opinions typically did not contain any reasons at all. The
new government insisted on reasons in order to ensure that judges did not
stray from the established law. It forbade judges from issuing general rules,
barred any judicial review of legislation, and instructed judges to “have
recourse to the legislative body whenever they think it necessary, either to
interpret a law or to make a new one."'* Judges were elected by popular

vote for short terms, and were forbidden to interfere with the administration

of government.'*

The revolutionary leaders were reluctant to establish an appellate court,
for fear that it might become a center of political opposition to the regime.
However, the practical difficulties of keeping the lower courts in line without
some reviewing body were too great, so they established a “tribunal of
cassation.” This body wa itted to rule on the meri to
"quash" (casser) erroneous decisions of lower courts and remand the case to
a different lower court for reconsideration. This feature of French procedure
endures to this day.!* Each year the tribunal sent representatives before the
legislature to present a summary of its actions and "the text of the law that led
to cassation."**” The law was codified in 1804 partly to curb judicial power
by assuring that judges had a text to apply rather than authority to make law
on their own.!*

Working under these conditions, French courts quite naturally took pains
to avoid giving the impression that they exercised any kind of creative role.
The austere, syllogistic opinion form, which originated in this period,
represented the judges’ effort to fend off any suggestion of judicial departure
from legislative texts and established law.!*® The impact of the events of the
1790s persisted in France, for the Revolution was not a transitory phenome-
non. Although French government went through many phases before a stable
republic finally was formed in the 1870s, revolutionary attitudes toward the

144, Décret sur 'organisation judiciaire of 16-24 August 1790, tit. 1I, art. 12, quoted in VON
MEHREN & GORDLEY, supra note 43, at 217.

145. DAWSON, supra note 109, at 376. The lesson has not been forgotten. Mimin’s manual on

writing includes warnings agai criticizingﬂwadminismﬁonorthesovereign. See MIMIN, supra

note 42, at 236,
146, See MERRYMAN, supra note 105, at 40; VON MEHREN & GORDLEY, supra note 43, at 104-08.

147. of 179¢tit. 1L, ch. V, art. 22, reprinted in LEs CONSTITUTIONS DE LA FRANCE DEPUIS
1789, at 61 (Jacques chot ed., 1951); see also DAWSON, supra note 109, at 378.
148. See Shae , From Philosophers to Legislators, and Legislators to Gods: The French Civil

Code as Secular Sc %, 1984 U, ILL. L. Rev. 597, 597-98 (noting conscious decision to diminish

judiciary’s power because fevolutionary judges had become allies of nobility).
149. See DAWSON, supra note 109, at 380; see also EVELYNE SERVERIN, DE LA JURISPRUDENCE

EN DROIT PRIVE 71-73 (1985); Paul E. Geller, Siaffing the Judiciary and “Tastes ® in Justice, 61 S. CAL.
L. Rev. 1849, 1859-60 (1988).
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role of judges endured.!%

jUdge;honly oty e o anl;o;e‘r::n:l a]y(:aix;slfrench scholars insisted that
atever the validity of this stance in 1.793 o it qui

o ‘ r 1804, it qui

nmeg:b::;; gl;ir;ct:)courts, like courts everywhere, confronted i(slsu:tltyh;e:::;:

iy e, ydmere reference to a text. They also faced a changi

S e e t:x: old answers' obsolete. Whether they wanted to or ; ntg

Jodges mad o ethon a creative role.””> However, their training r:l)'l(;

e retari);; o : tpopula.r attitude toward them, and the force of habit

o B o rotin t erse, opaque, syllogistic opinion form dating from a

guillotine was a real threat to a judge who stepped out of line.

2. The Legacy of French Absolutism

Although some scholars a
. ccount for the French opini
o ‘ opinion
mef:;n: ;f; el::;olu?opuy .1deas about the role of courts,r‘,” earli:lzlgveals :
ments In Fre p};) 1fr.1cal history also contributed to the form of the modop_
prench m;: (')IE; efore the Rgvolution, French opinions were even 10"1
Humina ogf‘the ey 19cl?ded no justifications at all, but consisted solel o:"SS
P Chanpames arguments and a conclusion.'* On the level ofy le, T
freewr;eeling jUd?:;r\;rrc:lﬂxtabzlthelRevolution were profound, replacingg aa
‘ osely cabined one. In te;
> . . . rms of
tp: ct.lce' c?f courts', the Revolution did nothing more than add P
e traditional opinion. s fow clauses o
Long ago, French kin, i
s gs and their lawyers devi
wrous evised the theory th
crov was an abso!ute ru{er as a part of their persistent campai nrt.())' N t'he
ove l:’egreater :ut;honty against such competitors as the Pope thegHol e;efClse
ror, and the nobles. The monarch i : anco, the
' : y proclaim ithi
?;?nch lcmg .was‘ himself the heir to the zuthorlityegfth;: Roman e, the
: 1s proposition justified denial of the authority of the Po
rI;saiwel'l as refusa] to rfaspect feudal laws and custo
. dntamed that French kings, like the emperors, receiv
0 'a.nd were responsible only to God, not to th; Po,
certainly not to any of their subjects, %5 >
Alth i i
g t:;ixs thft: theory I?Cl.(ed 'umversal acceptance even in its heyday,%
influenced events }-::fg :ﬁ::sttll::),lel oy fof sy, e d’lat
tced . apse of the monarch
it chy. For e
oritarian notion that the ruler cannot be questioned by a:;:gex,nthe

Roman Emperors.
pe and the Emperor,
ms. Royal lawyers
ed their power from
or the Emperor, and

ay,

150. See John H. Merryman, H,
L. REv. 1865, 1865 (1988). » o Ouhers

l151. See DAWSON, supra note 109, at 392.
52, See Merryman, supra note 150, at 1873-74,

153. See, e & Dawson Supra nof 09, at 380; Gou ra 47
» 6.8, » te 1 H
: ' f b tal, supra note 47, at 60.

155. M. at 24; see also OLIVIER- supra note 138 -30, 335-36.
MART]N, at 3

upi 138, at 329. , .

136. See Davip PARKER, THE MAKING OF FRENCH ABSOLUTISM 136 (1983)

Do It: The French and German Judiciaries, 61 S. CaL
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ironically, help to explain the revolutionary view of legislative supremacy.
Napoleon could hardly have made himself emperor in a society where

authoritarianism had no currency. Both the reactionary restoration of the

monarchy after Napoleon's defeat and Louis Napoleon’s 1852 coup d’état
overthrowing another republican government reflect the deep-rooted French
vulnerability to authoritarian rule. More recently, the willingness of many
French to accept the Pétain regime in World War 11 resonates with this same
authoritarian theme.'”’

This political mindset helps explain the form of French opinions. The

parlements themselves were outgrowths of the king’s court.'*® Beginning
with the parlement of Paris, they derived their authority from the king himself
and claimed the same status accorded other royal officers. The French kings
employed them, especially the parlement of Paris, as part of their struggle
against the array of competitors confronting them. Professor Dawson points
out that it was sometimes "more convenient for the French crown if some
contests that were charged with politics but conducted under judicial forms
could be settled without public discussion of the grounds for decision." ™

Perhaps for this reason, a 1344 ordinance forbade judges of the parlement

from disclosing the reasons for decisions.'®® More important for the long

term, the parlement’s historical roots in the king’s court enabled it to assert
successfully that it exercised the king’s authority and had no more obligation

to justify itself than he did.'®' Proceeding from this premise, it asserted the

view that it could decide cases, "not being tied to any rule,” subject only to
the king’s superior authority, and adhered to this position until the Revolu-
tion.'s

Viewed from the perspective of eight hundred years of French political

history, the French high court’s response to Revolution-era notions of
legislative supremacy takes on a somewhat different character. It resembles
less a craven submission to the popular will than a subtle and somewhat
cynical stratagem to maintain and expand judicial power. Since the Revolu-
tion, the court has exercised broad power to make law, unconstrained even by
the duty to give real reasons, under cover of a positivistic legal theory that

157. See ROBERT O. PAXTON, VICHY FRANCE 30-32 (1972); ALEXS DE TOQUBVILLE, THE OLD
REGIME AND THE FRENCH REVOLUTION 7-9 (Stuart Gilbert trans., 1955); THEODORE ZELDIN, FRANCE
1848-1945: POLITICS AND ANGER 29-63 (1979) (discussing persistence of monarchical politics in
nineteenth-cenury France), 140-205 (discussing Bonapartism in ni th y French politics)

158. DAWSON, supra note 109, at 273-74; OLIVIER-MARTIN, Supra note 138, at 537-41.

159. DAWSON, sipra note 109, at 287. Early in the history of the parlements, they gave reasons for
their decisions, mainly in order to “conserve the memory of the solutions adapted.” Sauvel, sipra note
47, at 18. For reasons discussed in the text, the practice ceased in the fourteenth century and was not
revived until the Revolution.

160. See DAWSON, supra note 109, at 287 & n.36.

161. See J. Hilaire & C. Bloch, Connaissance des Décisions de Justice et Origine de la Jurispru-
dence, in JUDICIAL RECORDS, LAW REPORTS, AND THE GROWTH OF CASE LAw 47, 59 (John H. Baker
ed., 1989).

162. Sauvel, supra note 47, at 24.
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ev?n its own members sometimes admit is false. It seems to view itself as th
heir to the prerogatives of the parlement of Paris, standing above the citiz .
on wrll;?sef rights and duties it rules, answerable to no one. 's? -
' he ‘orm of French judgments may be entirely a ro;luct of th
tion, 1ts' impact on popular attitudes, and the triumpa it produceedRaer‘rllcc:lx:l
French judges. Yet the persistence of the syllogistic opinion for two hundreg
years, through vast political and social changes, suggests that something mor:
deeply 'rooted than Robespierre’s positivism is at work. The authofitaria;
theme in French political life, reaching back to the royal absolutism of th
Bourbon monarchs'® and reinforced by the Revolution and its afterm the
seerfx§ to play a central role in French judges’ unwillingness to part withath,
traditional French opinion style. As Professor Mimin puts it, giving a mor:

thorough and candid acco P
prestige."155 ccount of the reasons for decisions would be "sans

IV. THE UNCERTAIN VALUE OF THE REASONED OPINION

French judicial form, however grave its faults m i
c01'm.terpoint from which to examine the American co?:::;t’ig;o:t} ‘:;Z ?ul:isice:f:ll
opinion. Parts IV and V of this Article use the foregoing study of French
judicial form as a tool to explore two widely held beliefs among Americans:
¢))] thaf the goals of teaching, persuading, constraining, and legitimatin aré
f:ssent'Jal .to the vitality of the legal system; and (2) that the American o ignio
Is an indispensable instrument for achieving those aims. % pen

' Pau:t 1 sketched the outlines of the American reasoned opinion as a
dm;urswe, candid essay containing inductive as well as deductive reasonin;
pohcy. argun.xe.m as well as discussions of precedents and statutes Tl%e’
American opinion attempts to furnish guidance to people who use the ln;w to
persuade ot}!ers that courts have reached the best solutions, and to le iﬁn':ate
am.:l ‘constram‘ judicial action. The underlying assumptio,n is that gwitho t
opinions serving these functions the legal system would operate poorly )

163. This elitist attitude is even more characteristi
I cteristic of the Conseil d'Etat, the hi i
:‘:u::‘g; :lmwell;t:e century p:“n;l; :{n a::;;:ﬂta arising between individuals and ulegs’:z?nﬂf\:n;x:::
sl'na.rp' . tween " it administratif, rules directed at the go
:::’ni,f:yﬂuc‘_mung .: ;’ Eic:;o nr::i ; bou:yn mmnisu-.ﬁve law, with little statutory mtgcnv:m::s gpﬁ:r:
o f of the Cour de Cassation. See Bancaud, supra note 104, at
164, See PARKER, supra note 156, at 120-26.
165. MIMIN, supra note 42, at 18S.

166. The di i i i
Opinion wri dllcul:ewfl hfm. a8 in Pan 11, 1akes an instrumental view of American judicial form
n v g may be justified in non-instrumental terms, on the ground that the parties i )
an explanation. See supra note 11. If so, then French form fails to provide an adequate expl::n:;:: ?:d anu;'

case whe ; N P
where something more than deductive reasoning is required to resolve the issues. So do many

American opinions, however. See i i
writing. e infm part V.A (on gap between ideals and reality in American opinion
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Beneath the desire for a healthy legal system lies a more basic concern.
Without reasoned opinions, it is feared, American legal institutions would lose
their effectiveness and ultimately harm the larger society. Lawyers might be
hampered in advising their clients on how to plan their activities so as to stay
within the law. Citizens might have less respect for judicial decisions if judges
were simply to hand down authoritarian pronouncements. Unconstrained
judges might take arbitrary and vindictive actions against innocent citizens.
Tudges could lose all sense of the proper limits of their creative role and usurp
legislative prerogatives. Legislatures might then cabin judges so severely that
they could not maintain a body of living law.

The empirical premise of this argument cannot easily be tested within the
American legal system. No jurisdiction is likely to abandon the reasoned
opinion for curiosity’s sake, especially since the predicted consequences are
so dire. Fortunately, comparative analysis furnishes an alternative to such a
risky experiment. This alternative is imperfect, because in a good experiment
everything except the variable under scrutiny is held constant, and no two
societies are alike. Still, while important differences exist between France and
the United States, they are not so great as to preclude our learning from the
French experience. By demonstrating that a radically different approach to
writing judicial opinions can thrive in a liberal democracy similar to our own,
the French opinion provides a formidable counterexample to the American

view that reasoned opinions are crucial to the proper functioning of the legal
system as a means of preserving liberty and promoting the general welfare.

A. The French Counterexample

French opinions are uninformative, authoritarian, and deceptive. French
form respects none of the values American opinions are designed to serve.
This disparity between the typical French opinion and the American model is
worthy of attention, because American theorists regard the reasoned opinion
as crucial to the success of the whole legal system. If the aims of the reasoned
opinion were prosaic or parochial, the difference between the two systems
would be no more remarkable than the divergences between the laws of New
York and California. Not much turns, for example, on whether a given legal
system employs comparative or contributory negligence, whether or not
newspapers are strictly liable for defamation, whether judges are elected or
appointed, or even, perhaps, whether rights are contained in_a—written—
cmﬁmﬁm&%j@%mws. The various approaches to
such matters have their merits, and there is plenty of room for broad
variations among healthy legal systems.

Judicial reasoning, however, is quite another matter. American theorists
like Lon Fuller and Henry Hart claimed that the reasoned opinion is critical
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to the legitimacy of the development of law by judges.'s” Ronald D;vorki 3
. n -4

;tzll:smth::,m 12t?6g'ng, wlgch requu'.es reasoned decisionmaking, is a crucia]
Judicia -~ James Boyd White holds that a legal system in which
ns are arrived at through authoritarian dictates rather than eff
persuadfe is not "worthy of respect."'® With this in mind on : fOﬂS .
cATl:l:;:;:ns s:em; possible: (a) tl?e French legal system is ’inf::io: todut;:
e (sg;s ;Tfer:;::ebgf\:he: :at:l;r; of F;ench Jjudges to employ reasoned
; (. rench and Ameri
:z;s t}:air:tlauvelyalgreater importax.ace of guidance, pers::s(;;:,sl)c;ztieti!:a:;c::rg
e a:sAgo s of the A.mencan opinion; or (c) these goals are n;)t as
mportant a5 O?;ncan theonst§ proclaim them to be. We need not necessarily
e on mplau;ﬁeexgz?lzu;r;ss?c thc:l exclusion of the others. I argue that
of thIe gap between American ideals a(::i Fa;i::p:}::gceeach "ecount for pan
o ﬂ:tje;; tl;;r:’yp;ﬂ;:ses tha't the French legal system is inferior to our own
The cnsuing oumn o hrench J'udgments pr'oduces unfortunate consequences.
v ot !:rap. $ consider three criteria by which a legal system, or
aspects o Whg;h va}imlght be evaluated: their impact on the larger society',the
by citizens and lawy::: :Slf’:c:rso:li t::ds{"smm i SU'Ch e an e s Leld
\ ; i
law the system generates. Under each of lthis\;”::s tht:;n l,:;l:id l:he o o
to stand up well in comparison with our own.!™ ’ system seems

1. The Larger Society

o thgnlzr ::Z io O:i\;zu:tie tthe merits of a legal system is to look for problems
at may reflect defects in its legal instituti
: gal institutions. F
le-:::lpl'e, vm:ually ever‘yone‘_ would condemn legal regimes that do n:;:
gnize basic hl.xman liberties or that fail to achieve an adequate level of
%c:ir?m}c ;r:;perlty, such as those of Nazi Germany or the former S:vi(;t
n. Judged against such a standard, however, nei
; , , neither the modern F h
system as a whole nor its syllogistic opinion i i adl
: : Hogis pinion in particular fares at all
Despite centuries of cursory judicial opinions, France is a stable mamr:a:lrz;.l

vibrant nation whose residents enjoy a high degree of personal liberty and %

:::g:nic wellt;lbeinﬁ;a':hese observations may seem too obvious to require
n, yet they on a central theme of thi i i

‘ r Is article. Since th
between French and American opinions is not matched by correspoid?:g

167.  See supra text accompanying notes. 29 to 30,
:g xe supra text accompanying notes 3| to 35‘
. HITE, JUSTICE AS TRANSLA’ ’ accom|
e TION, sipra note 9, at 101; see also supra text panying
170. i
No doubt one may advance other plausibie standards for evaluating the worth of a legal system

My intuition is that the French s i
of criteria, ystem will compare reasonably well with our own under any sensible set
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differences in the economic or political life of the two countries, critics of
French form cannot take its inferiority for granted, but must offer more
specific reasons for their criticism. One might argue that the French system
is a priori inferior because of its uninformative judicial opinions, without
regard to any manifest failures in the larger society. Unless the accusation can
be backed up with concrete examples of social dysfunction, however, the
argument seems unpersuasive; it is like arguing that a baseball team with
inexperienced or aging players is a poor one, even though it wins as often as

its supposedly superior competitors. '™
2. The Views of Participants in the System

A second measure of the success of a legal system is the degree of respect
it earns from those who live and work within the system. If the charge of
inferiority were true, one would expect to see signs of dissatisfaction with the
system on the part of lawyers and citizens. French citizens are not uncritical
of their legal system, but neither are Americans entirely satisfied with their
own.'™ Unhappiness with the French legal system, as with the American,
is grounded in the costs and delays of litigation and irritation with lawyers.
However, no stronger connection exists between French frustration with
courts and mistrust of lawyers on the one hand, and the particular features of
French judicial form on the other, than exists between popular dislike of
lawyers and courts in America and the form of American opinions.

French lawyers, who must use opinions in advising clients, grumble about
the absence of reasons in French opinions, but their complaints seem no more
severe than those of American lawyers who dislike the multiplicity of reasons
in American opinions and the ambiguity that results. In her role as an
advocate, the French lawyer manages to use the terse opinions in her dossier
despite the absence of reasons, simply by ascribing to the court the reasons
that support her client’s position and rationalizing or minimizing the
importance of cases that do not fit her thesis.'™ Is her solution very differ-
ent from that of the American lawyer who invents a theory to explain away
judicial language that does not support her cause? Many American lawyers
would admit that, apart from the guidance they may provide, the reasons in

{71. Notice, however, that if the parties are enrirled to an explanation as a matter of right, the
absence of bad consequences does not save the French opinion from condemnation for failure to provide
them with one. See supra notes 11 & 166.

172. See, e.g., Tan Thi Thanh Trai Le, The French Legal Profession: A Prisoner of Its Glorious
Past?, 15 Comell Int't L. J. 63, 63 (1982) (reporting that 1978 survey showed that less than five percent
of French held positive view of the avocar).

173. Cf. CHRISTIAN ATIAS, EPISTEMOLOGIE JURIDIQUE 134-35 (1984) (“{If a lawyer] wants to win
the case, he must not content himself with enumerating references, nor even citing the principal extracts
of decisions. In particular, he must analyze the contrary decisions to show either that their reasoning is
irvelevant to the case at hand, ot that their reasoning leads to resuits much less satisfying, much less just,
than those produced by the decisions favorable to his cause.”).
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opinions serve largely as a sort of stockpile of weapons to be deployed as th
occasion requires. In their absence, however, lawyers would surely find other=%
forms of weaponry, as they do in France. -
In the past thirty years, some objections to the French opinion form have
arisen, and have received the attention of French judges. One concern voiced
was that opinions should be more comprehensible to lawyers, and especially
litigants. Such complaints focused on the lower tiers of the system, where th
opinion contains an elaborate discussion of the facts. As a result of these
complaints, the exorde, which sets forth the facts and claims of the parties, is
now written in narrative form in many lower courts.” However, French
lawyers opposed a proposal to extend the narrative form to the more important :
part of the opinion — the morifs setting forth the reasons for the result — for
fear that the reasoning would become insufficiently rigorous if the syllogism
were abandoned."” Despite Touffait and Tunc’s proposal for more sweeping:.
changes,!™ the reform movement never influenced the three highest courts; -
the Cour de Cassation, the Conseil d’Etat, and the Conseil Constitu
tionnel.*”

3. The Substantive Law Generated By the System

Third, legal systems might be evaluated in terms of the content of th
substantive law they produce. While French and American law diffe
considerably at the conceptual level, there is often a notable convergence of;
practical result.'™ Where differences exist, Americans who study the French
system frequently conclude that it works at least as well as our own.!™ b

The French case law system sometimes produces a body of doctrine that:
is incoherent and unworkable, as illustrated by the rule of strict liability::
articulated in Jand heur. French courts have never arrived at a satisfactory.

174. See ESTOUP, supra note 49, at 13-14; SCHROEDER, supra note 47, at 27.
175. See SCHROEDER, supra note 47, at 53-535. :
176. See supra text accompanying notes 113 to 116,
177. See, e.g., SCHROEDER, supra note 47, at 63-64 (arguing that French judges, unlike Anglo--
American judges, merely apply the law to the facts); see also Tunc, Methodology, supra note 108, at 467 -
(" Unfortonately, the suggestion has thus far met more skepticism or opposition than enthusiasm. ). o
178. See, e.g., 1 LAWSON & MARKESIMIS, supra note 43, at 180; Baguenauit de Puchesse, supra: -
note 108, at 133-34; Edward A. Tomlinson, Performance Obligarions of the Aggrieved Contractant: The
French Experience, 12 LoY. L.A. INT'L. & Comp. L.J. 139, 141, 213-15 (1989). -
179. See, e.g., Richard S, Frase, Comparative Criminal Justice as a Guide to American Law Reform: -
How Do the French Do It, How Can We Find Owt, and Why Should We Care?, 78 CAL. L. REV, 342
(1990) (arguing that French criminal processes are better than our own in important ways); Burt Neuborne, -
Judicial Review and Separation of Powers in France and the United States, 57 N.Y.U. L. REV. 363, 377-
410 (1982) (arguing that French judiciary effectively employs separation of powers review to enforce
substantive values); Vernon V. Palmer, A Comparative Study (From a Common Law Perspective) of the:
French Actlon for Wrongful Interference with Contract, 40 AM. J. COMP. L. 297, 302 (1992); Arsthur T.
von Meh Civil-Law Analogues 1o Considerarion: An Exercise in Comparative Analysis, 72 HARV. L..
REV. 1009, 1074-78 (1959) (arguing that French and German law techniques for determining when a
promise is enforceable are preferable to law pt of deration); ¢/X BROWN & GARNER,
supra note 110, at 172-81 (evaluating French administrative law and finding it not inferioc to English law).

i i in which
- olineation of the circumstances
i:ﬂier, Touffait and Tunc argue that the form

resulted in a more satisfactory doctrine.

without fault in tort. No one would argue that
:;e judicial development of Artic
focus mot on the e Fr
difficulty of organizing a liability sc.hefn'e
liability.'®* More generally, the strict liability
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this rule should apply. As noted
of the French opinion is at least

y to blame for the failure.'® Perhaps reasoned opinions would have

9941

d with the concept of .li.ability
American products liability la‘w
i jon for problems in

i 1% Ap equally plausible explanation IG
e eelopme i le };384 of the French Civil Code m:muld
. . X
ch opinion but rather on the inheren!
for o ey ; around the concept of stnctt
example suggests that Ameri-

can lawyers are in a poor position to argue that reasor}z?d opl.nﬂxlo:s “:\ee:z:s:‘a.:;lz
lead to more coherent bodies of law. As anyone famm:; w:s e 2 cely
can attest, despite the regime of reasoned. opinions, produc s
one of many areas in which incoherence is an endemic pro .

Yet American courts also have struggle

B. Is the Comparison Apr?

If it is true that France has not sgffered undu!y fror: :lhe t:;r‘x“o: p::f‘
wudicial opinions, then either the American system 15 mor epe‘ons e
- idance, persuasion, constraint, and legitimacy in judicial opini oyt
fhue Frem;h system, or else those goals do not.deserve the fun:zr:; i
American theorists accord them. Unlike Am.er}ca.ns ,‘d‘le Fre.n?ons e,
that the guidance function be carried out within judicial opny

. . hat
Erench lawyers have found other means of learning what the law is and wha

judici isi igni e lawyers have submitted their arguments
J'“dlcml deC:S il: nnsxr:leg(;u(f)?/'erAt{:e;nﬂ:)ffic:?called a conseiller-rapporteur, who
B oares 2 report analyzing the issues in the case.'® In many caseds a
o at prt(;cer called an avocat-generale prepares a memox.'an un}
pathein balanced analysis of the issues, including considerations O
o and. socis proposed resolution of the case. This

ic and social policy, and a . f '
:::::n“;:t roughly resembles an amicus brief by the Solicitor General in

5

i 113 to 116. o

‘ 1:?' ﬁ;?’::m;:::mn;ﬁ begun to mave away from strict liability in many areas of
181. N

i i lugion in Products
See James A. Henderson, Jr. & Theodore Eisenberg, The Qul:;o R(elvom) o ttyrng -2
R . Empirical Sty in Legal Change, 31 U.CL.A. L. REV 79, 430 (19) (niting o
I:Jiabi‘ﬁz;\t :xm in the direction of judicial dxisionmking aw:? fron; e;t:ec o::r e mmfm t-rewlated
li:nbility and toward placing significant fimitations on plaintiffs’ cigh product
ey URISP! -28; T. Schwartz,
m)ur;; )- See, e.g., POSNER, PROBLEMS OF J RUDENCE, Supra note 24, 9:;;52;727?.1 0?511981); b
The Vialicy of Negligence and he Eibics of Srics Liabiliy, 15 Ga. L. Rav. 563, 77
o ion and Wrongdoing, 63 O . . , ] ocandun (in
" wlesl’)ng:SeC:mD:ON, supra note 109, at 12123, 402-03. For the rapporteur's mel

N lish translation
French) in Jand’heur, see 2 LAWSON & MARKESINIS, sipra note 43, a1 252-71. An Engl

-31.
of part of it may be found in VON MEREN & GORDLEY, supra note 43, at 629
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American practice. It often illumi
' . uminates the court’s decisi
result is contrary to the recommendation. ! Fesion, even when the
Aft . - . :
e ai:, :ns unpf)t:tant case is fiecm!ed, a law professor, lawyer, or even a
Judge al };h w:l'x S an analysis, similar to an American case comment,
describin g h e doctrinal background and implications of the holding 155
metimes ese artlc.les eéven serve as surrogates for concurring or diss i
(I;plmons, revealing hidden tensions on the Court,'* Apart from case iﬂtmg
f ;::;:h l(;w a;;rzfessors spend much more of their professional lives wr(i)t.iis’
Schoo[il.lmcir _ etr aents t’han do 'American professors at prominent la“gr
ooty o e en;:u;s a highly reputable form of scholarship in
‘ 2 d 3 r lawyers to learn about case law develo
. m
:m::,:; nlz;gef cor.lte;t. The educational function served by disgur::/t:
Lions is thus accomplished i i i
e opinion Eiting e p in France by means entirely outside
Th .
perceiv; a‘.jsserted mOfal‘o.r legal obligation to give reasons rests on the
perceived anger of judicial arbitrariness, abuse, or overreaching. Thi:
concem is quite genera}l across all legal systems (except perhaps th;>se ;
Americaar;;mws)dmd is at. least as important a value in France as it is ?n
Ame jUd. o e ‘xe to keep judges in line is most critical with regard to lower
cou megFr’e ’ ho may act as petty tyrants in the absence of oversight. Here
reas;m o nch seem to succeed tolerably well, despite the absence of
selecﬁe opinions. Ot_her features of the legal system, in particular the judicial
sl or;.zrc;:e?? and its emphasis on strictly professional qualifications rather
jUdiCi:lo ; bcl:l " g:rm;; “t,:ts: erobablynErovide adequate safeguards against
. In France,™ just as the report of th
ger.lerale and f:loctrmal scholarship serve as a sort ol;'osurr - for the
guidance function of opinions. ogess for the
legiti\?r:l;:eirr1l gth:ofgcz;s shlfts frottnh guidance and constraint to the persuasive and
. opinions, the gap between American and i
I French pra
;i l:‘ar l?arder to explain as merely a difference in the means employedpto:r::;
fullxevmg‘ the same end. Persuasion and legitimacy are not aims that may b
ful y rv;‘;lhzed in thg ab§en<{e of reasoned opinions. Law professors and otl);er:
" ¥y olter persuasive justifications for results reached by courts, criticize
cisions they regard as unwise, and show how novel outcomes are ;:onsistent

184.  VoN MEHREN & GORDLEY, supra ARD- LLIER HELL
e 100, at 41 f note 43, at 145; Job, BACHE & BAc] IER, supra
185. See DAWSON, supra note 109
\ i , at 398-99; T i
mcm;.la m:rue I?x:hshe: in collections of French cases. Sz:ﬁ:.l; &C&:;;\;:p’:upzm 1;3‘.‘3& 48 These
. o s -y . nol
aalyses ot ui ' ;:: ‘t;pm}:cns are mhe'r opa'que, even the newspapers sometimes offer }nm retati
T La Julyz ! ”;u: c; S(a;ln:c-u\:clor Gréves: la Cour de Cassation Précise le Por:voir:li::
: , , . ing ne i hamb
de Cassation has begun to establish gradually sinc: 19‘5‘:8;.”e faw on srikes that e re soclal of Coue
{:g See, s, To:_aﬂ%it & Tunc, supra note 113, at 495-96
. For a discussion of the work of French law profeaon ethodo ora
supra note 105, at 468-72. v seo Tonc, M 108y, dipra note
188.  See Bell, supra note 96, at 1778; Geller, supra note 149, at 1861
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with or compelled by existing principles.'® While their work is useful to the
effective functioning of the system, American theorists do not regard it as a
satisfactory substitute for explanations from the judges themselves. The
persuasive and legitimating aims of the reasoned opinion require that the
decisionmakers themselves offer good reasons when they wield governmental
power. James Boyd White insists, for example, that in order to deserve

ges must offer convincing justifications for their holdings, not

respect, jud
problem

hand down authoritarian decrees.'™ Similarly, legitimacy is a
because judges sometimes act inventively. Theorists like Lon Fuller and
Ronald Dworkin view it as a responsibility of the court to demonstrate in its
opinion that such creativity is not based on personal preference but is bounded
by reason.!®

Are the French and American systems sufficiently different that the goals
of persuasion and legitimacy take on less importance in France than in
America? Although three differences between the French and American
systems suggest that they may be, I believe these differences to be insufficient

to explain the radical variation in approaches to opinion writing in the two
systems.

L. Formal and Substantive Reasoning

One characteristic of the French system that may explain its lesser
emphasis upon persuasion and legitimacy isits focus upon "formal” reasoning.
In other words, French judges stress the importance of following existing
rules, while American adjudication emphasizes the choice and implementation
of substantive values and policy.'”” Thus, the argument runs, it is less
important that opinions explain results in France, since the result often turns
on an established rule that can be applied in a straightforward way to the
facts.’® In America, where rules are few and substantive concerns dominate

189. See ATIAS, supra note 173, at 57, 59, 83-86, 127.
190. See supra text accompanying notes 20 to 2.

191. See supra text accompanying notes 29 to 36.
192. For example, in toris cases a judge may instruct the jury to weigh the costs and benefits of
untaken precautions, or to decide whether the defendant was blameworthy. Alternatively, she may tell the
jurors that the violation of 2 statute ts to negli as a matter of law. The former instructions call
for substantive inquiries by the jury. The latter is an if a lation is found,
without regard to any moral, utilitarian, or other substantive inquiry.
For a g | di jon of this disti , sec ATIYAH & SUMMERS, supra note 2, at 5-31. To
summarize, 2] substantive reason may be defined as a moral, ic, political, institutional, or other
social consideration.” Id. at 5. "Formal reasons are different in that they frequently do not bring
substantive reasons directly into play. . . . A rule, for instance, may incorporate subswantive reasons and
yet operate as an independent reason for action even when the substantive reasons do not apply, or even
when thase reasons may point to a contrary conclusion.” Id. at 7; see also Robert S. Summers, Judge

Richard Posner’s Jurisprudence, 89 MICH. L. REV. 1302 (1991) (book review).
193. See FREDERICK SCHAUER, PLAYING BY THE RULES 112-18 (1991) (arguing that a rule is itseif
justification for action, quite independent of reasons behind it); see also ATIYAH & SUMMERS, supra note

2, at 7; Frederick Schauer, Formalism, 97 YALE L.J. 509, 537 (1988).
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judicial decisionmaking, this alternative is less often available. It is therefore
more often crucial that the judge
for substantive reasoning
rule.'™

Since American adjudication is so substantive in its orientation,'™ this
argument for a difference between the two Systems is not entirely without
force. One would be hard-pressed to find any other legal system where
persuasion and legitimacy are quite so necessary as they are in the United
States. The problem with the argument is that, despite the formal fagade of
the French opinion, French law is pot particularly formal.'®* While it is
more rule-oriented than our system, the notion that French ju
deduce results from the Civil Code is a wildly inaccurate caric
actual practice.'”” As noted earlier, judicial invention is a rou
the French system, and the Code is heavily glossed by judic
fact, French administrative law, which governs relations b
and the state, is not based on a code but is made out of

judges of the Conseil d'état, much like
law 1%

Although French courts do not avow substantiy
routinely take them into account in reaching their
Code yields an answer they do not like,
In order to achieve the results they desire,
interpretation of legislative texts,"® and employ such “supereminent
principles” as "fraud spoils everything," “"abuse of right,” and "unjust
enrichment,"*? even when the effect of doing so is to super

explain the outcome, since our predilection
precludes the alternative of simply relying upon a

dges merely
ature of their
tine feature of
ial decisions. In
etween the citizen
whole cloth by the
any area of Anglo-American common

e considerations, they
decisions.'”® When the
they often find a way around it.?®
they resort to "a somewhat forced

sede legisla-

194. Cf. Robert S. S & Michele Taruffo, Interpresation and C nparative Analysis, in
INTERPRETING STATUTES: A COMPARATIVE STUDY 46 i i
Summers eds,, 1991) (hereinafter INTERPRETING STATUTES] (explaining differences in French and
American judicial form largely as implications of contrast between French positivism and American
instrumentalism).

195.  See generally ATIYAH & SUMMERS, supra note 2.

196. One eminent French scholar argues against rigid formal restraints thus:

The law is not an end in itself; it serves the conception that we have of our social life and of

Justice. An attachment to formalism must not legd us 10 sacrifice the means to the end, The

strictness of the law must be relaxed if its strict application violates what we believe justice

requires. The appeal to general legal principles by the administrative courts and the use of
concepts such as equity, public order, and good morals by the regular courts are required by

our very conception of law. The use of these general principles and broad concepts is based

in itself on an awareness that positive law i3 not an end in itself and is not sufficient 10 accom-

plish the final goal of the legal system — justice,”

David, supra note 105, at 132.

197, See, e.g., DAWSON, supra note 109, at 400-01; 2 LAWSON & MARKESINIS, supra note 43, at
43-67; Bancaud, supra note 104, at 373; Tunc, Logique et Politique, supra note 105, at 317-39,

198.  See supra text accompanying notes 110 to 111,

199.  See, e.g., SCHROEDER, supra note 47, at 85-124. For some examples,
see 2 LAWSON & MARKESINES, supra note 43, at 45, 50-51, 34, 60-61, 63,

200. See Michel Troper et
note 194, at 171-73, 189-90.

mainly from tort law,
68-69, 153, 156.
al., Stasutory Inserpretation in France, in INTERPRETING STATUTES, supra

201. David, supra note 108, at 120; see also Trope:
202, See David, supra note 105, at 12]-26.

r et al., supra note 200, at 177-78.
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.0 2 In addition, French judges have at thf:ir dj§posal a num?he: uc-)fl ;)t;i)z:;
uo:éd code provisions that give them broad discretion Ffo qyr:ue helx noctons
o i lar of French, English, an
licy.2 André Tunc, a scholar lish ]
o goZ?lge;my that French law may be more forn3al in ltf‘ﬂtfre::n;::n:h
lawc;edent than American law but less so than Engh;h la:. Pt
e idi unds helps French co
ice of deciding cases on narrow gro : \ maintain
e i ithout constraint from prior decisions.
ibility to decide future cases, wi ou. slons-
ﬂexnl:’:;znﬂy while American adjudication may be more s.ubst:?;lt;\: Wize
1C=0ench this <iifference alone does not seem shal.'p enough to jus
g;,p bet,ween French and American opinion-writing styles.

2. The Role of Courts in Society

The second difference concerns the role of com?ts in sc;(s:lztfys.o.;r:t;rg:z
are far more prominent in addressing the pressing fxee e e

co:-,lrlt’srench courts. American courts strike down legislation cc::: :soni iudonal
o ' i s to government pra ,
gTOUndS.m; he:ooslwzslls)tlgisle‘l’gll:ig;)ns,”’g and other institutjons,z.“’ an?
re e :)h n lementation of broad decrees.?! This sort of. public .law
F;;:é:n h:sl:)neZn virtually unknown in France since the Revolution. Ordinary
i

203. Id. at 132. 0e. 12728 -

Lol a};:ZO.»}wl;o. Supra n.ote 105, at 465 (sugge.sting that in mos; ﬁe::;fﬂl::, ;:t orty

2 i f nét;un of Cauati:m is less than that of an English p\:e:?edent':nugr’md 2n thas of an
o p'm:e‘::rne::xsdet y nt). F.H. Lawson, a distinguished English comparalt‘xvn;té ev;.,o ({977) T angto.
oo P, Lawson, Comparative Judici ). CoMe. L. 364, .

S‘Amzre i pamon' @ l:iﬂc;‘:yslm supra note 2, at 118-27 (arguing that precedent

jcan comparison, sec als: ] RS, : -
caﬂi;c:‘lnmm“veixht e e e moosermFme:c:;;ach v::' precedent to the French view that judu:;l
' s ¥ NI CT 14-15 (1982);

. -P‘O have :lihgil:i’ala?;ms as law. BARRY NICHOLAS, FRENCH LA\VO' :: f;m 0 at(9 s
et ier. Aushorities in Civil Law: France, in JUDICIAL DF:CISI y e O
o o Cubon'me;\'nwrica where judicial decisions do have official status as f titudes e
. Howem'elv‘:m more r;laxed than in France. The differences betw.een v!::m threein le’gy:l e Sor
precedem mtemu f the ing weight each gives to formal and :ubsunqw "o remlative ing. See
apmmd: Sme:ns u:z at 429 (“Legal systems may be compared in terms o
ATIYAH » » -

; : MARKES ting
o mmngw.sb}i '&) ; INTS, supra note 43, at 183; Bancaud, supra mtfv:gz;‘:f 3;‘13 (:\::e ; n:
2Cour06' s“&don is criticized not only "foc unveiling nothing of lt? real E:ﬂfor o dacisions
thgt dethe nature of the social rapport that the law had to translate‘. .bus)a
nfumn on ircumstances of each affair and not by a pmﬂllqble vision”). .S, 50 (1982) (srking
e byE!-he m::nhem Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S.
S cicn ankru Act of 1978). o
mﬁ;n o fsedeﬂl? Gn:':tywkhﬁtnl:l‘mbmg Bd. of Educ., 402 U.S. 1 (1971) (ordering busing to
208. Eg., wann v. 0 . .
Ehi;g m:l im:lgm?t:;ms‘:g :ths?m: 940 F.2d 143 (6th Cir. 1991) (ordering state to reform its
. Eg., .

. ub Wryatt v.
ngl;;) E.g., Wyatt v. Stickney, 344 F. Supp. 373 (M.D. Azl le;l ’q)ﬂ"d sub nom. Wya
Aderholdt, $03 F.2d 1305 (5th Cir. 1974) (ordering reform of men g, g

1 ’E Allee v. Medrano, 416 U.S. 802 (1974) ( )] po e e ey, 1281
decn). se xAI:,vr-.\m Chayes, The Role of the Judge in Public Law Litigasion,

ree); see »

(1976).
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French courts cannot even consider the constitutional validity of legislation
Only the Conseil Constitutionnel, a quasi-judicial body formed after Worlé

Var I, can entertain such challenges.® Perhaps it is more important to
give a reasoned explanation for judicial actions in a system like our own
wl:iere courts take on a large role in oversesing other parts of the governmen;
ia:m:;f;o;'irrr:ir:gd{%ge Institutions, than it is in France, where the judicial role
o Tl'xe rpore significance given a decision, the more important it is to
justify it w.nh a reasoned opinion o as to win its acceptance by those affected
by the ruling.?* When a case touches the interests of many people, public
acceptance is all the more critical. Surely constitutional litigation falls i’nto this
category.”® Two problems make this explanation for the difference between
French. and American practice less persuasive. First, French judges do not
recognize a distinction between constitutional and ordinary litigation that
would require different opinion models for each. The Conseil Constitutionnel
follc?ws the traditional deductive opinion form.*® Second, American
partisans of the persuasive opinion do not limit their concern to c,onstitutional
or ‘o-ther "systemic” litigation. They argue instead that persuasion and
legl'nmacy are needed across the board, and their view is reflected in the
ordinary practices of American courts. American opinions on common law
and statutory topics, no less than on constitutional issues. are framed as
reasoned efforts to persuade. ,

3. Civil Law and Common Law

) A th_ird difference between the two systems must be addressed because of
1ts prominence, though it seems to have little bearing on the issue of judicial
form. This is the distinction between common law countries, whose traditions
come from England, and civil law countries, whose legal institutions
originated in Rome.”” These differences are "especially marked in the
gen?r.al structure of the systems, in the classifications and rules of what is
traditionally private law, having to do with persons, property, succession, and

212. The organization, composition, histo jurisdicti is tri discussed
izati . , ry, and jurisdiction of this tribunal are di f
lé. Be_a.rd;ley, Conm_nmanal RCV'ICH.I in France, 1975 Sup. CT. REV. 189; James E. des::ym;‘hc:
onstitusional Council and Constirutional Liberties in France, 20 AM. 1. CoMP. L. 431 (1972),
213, See Summers & Taruffo, supra note 194, at 5030, o ’
(1932;;4(;; . c F.redenck 'Schauer,'ludging m a Comer of the Law, 61 S. CAL. L. Rgv. 1717, 1717-19
) (contrasting America, and its emphasis on appellate opinions and constitutional adjudicati ith
other jurisprudential cultures where these are less important), ! R
:lg. See Nagel, supra note 10, at 170-71.
16. For a collection of decisions by this tribunal, see Lo
) UIS FAVOREU & LoiC PHILIP, LEs
g?’_“’” Dgcrsxon; DU anszn._ porm'mmonm (5th ed. 1989). In recent years, constitutional
isions, while retaining their traditional deductive structure, have grown longer, .
217, See ALAN WATSON, THE MAKING OF THE CIVIL LAW 34 (1981). '

BN el mEesw
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obligations, and in the law of procedure and rules of evidence."?* The
formal structure of French decisions can itself be traced to Roman law.??

Even 5o, an effort to maintain that French form is an ineluctable product
of the civil law tradition would fall short, if only because many important civil
law jurisdictions, including Germany and Italy, reject French form.2* More
important, even if all civil law countries followed the French model, the
distinction between civil law and common law could hardly account for the
divergence between French and American opinions. An adequate explanation
must focus on the functions served by American opinions and show that those
functions are not important in France or are otherwise met. Yet the role of
judges in ordinary litigation does not differ significantly in France and
America.Z* Whatever their force, the arguments for the reasoned opinion
as a means for providing guidance, persuading others, and constraining and
legitimating judicial action, draw their strength from the vital role of courts
in a complex legal system. The conceptual differences between civil and
common law systems are irrelevant to these goals.

Comparative analysis enables us to entertain ideas that otherwise may
seem absurd.”? Although differences between the American and French
systems may account for some of the gaps between French practice and
American ideals in opinion writing, they cannot completely explain that gap.
Given this, it seems that either Americans err in supposing that persuasion and
legitimacy are essential goals in common law and statutory contexts, or else

218, Id atl.

219. See supra note 47.

220. See RENE DAVID & JOHN E.C. BRIERLEY, MAIOR LEGAL SYSTEMS IN THE WORLD TODAY 142
(3d ed. 1985) (reporting that French form, or something like it, "is followed in Belgi L bourg,
the Netheriands, Spain, Poctugal and the Nordic countries with the exception of Sweden . . . [but not in]
Germany, Greece, Italy, Switzerland and Sweden.” See also FOLKE SCHMIDT, THE RATIO DECIDENDI:
A COMPARATIVE STUDY OF A FRENCH, A GERMAN AND AN AMERICAN SUPREME COURT DECISION
(1965); J. GILLIS WETTER, THE STYLES OF APPELLATE JUDICIAL OPINIONS: A CAsE STUDY IN
COMPARATIVE LAW (1960). German judicial form is more structured than the Anglo-American style, but
less so than the French. For a di of the diffe between Anglo-American and German judicial
form, see B. MARKESINIS, THE GERMAN LAW OF TORTS 6-10 (2d ed. 1990); B. Markesinis,
Conceptualism, Pragmatism and Courage: A Common Lawyer Looks at Some Judgments of the German
Federal Court, 34 AM. J. COMP. L. 349, 349-54 (1986); see also John P. Dawson, Book Review, 49 U.
CHI L. REV, 595, 599-600 (1982).

221. See MERRYMAN, supra note 105, at 80-84; | KONRAD ZWEIGERT & HEIN KOTZ, EINFOHRUNG
IN DIE RECHTSVERGLEICHNUNG {AN INTRODUCTION TO COMPARATIVE LAw] 278-80 (2d ed. 1987)
{concluding that "there are . . . grounds for believing that although the Common Law and the Civil Law
started off from opposite positions, they are gradually moving closer together even in their legal methods
and techniques”); Summers & Taruffo, sipra note 194, at 508 (concluding comparative study of statutory
interpretation with observation that “much of what we believe we have found does not justify the
traditional emphasis on this distinction [between civil law and law sy ], as applied to the
subject of statutory interpretation”). One important difference is the use of juries in civil litigation in the
United States. This is not a civil law/ law distinction, as the jury has also been largely abolished
in many law jurisdicti ide the United States. See, e.g., ATIYAH & SUMMERS, supra note
2, at 169-70. If anything, this difference suggests a greater need for accountability on the part of French
judges, since they have more power than American judges.

222. Cf. BERGER & LUCKMANN, supra note 7, at 108 (observing that "an alternative symbolic
universe poses a threat because its very existence demonstrates empirically that one’s own universe is less
than inevitable”).
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the French system is illegitimate and unworthy of its citizens’ respect. Since
the French system seems to survive well enough and to enjoy as much respect

from the French people as Americans accord our legal institutions, we should 3

take seriously the possibility that the American preoccupation with persuasion
and legitimacy is misplaced. The French comparison teaches us that a legal
system can function adequately without caring much about either of these
supposedly fundamental goals.

V. QUESTIONING THE INSTRUMENTAL MODEL

Part IT demonstrated that Americans conceive of the Jjudicial opinion in
instrumental terms. They consider guidance, persuasion, constraint, and
legitimacy to be indispensable functions of an opinion and evaluate opinions
in terms of their success in achieving these ends. Part Il contrasted this
instrumental view with that prevailing in France, where written opinions seem
little concerned with such matters. Part IV questioned the necessity of
persuasion and legitimacy for a viable legal system, but accepted the premise
that the American opinion is an instrument well suited to achieving these
instrumental goals.

This Part returns to that premise. Whatever the normative value of
guidance, persuasion, constraint, and legitimacy, it may be inaccurate to
describe most American opinions as genuine efforts to pursue them. The
instrumental view of American opinions may not adequately describe reality.
A more satisfactory account of the American approach to judicial opinion
crafting is that this form is, in large measure, a manifestation of our legal
history and culture, just as the style of French opinions is a product of the
peculiarities of French legal and political history.

The argument against the instrumental model rests on two premises drawn
from our study of French form. First, if I am right to doubt the indispensable
character of the reasoned opinion, then one of the pillars of the instrumental
view collapses. If a legal system can get along well enough without reasoned
opinions, as France seems to do, then it becomes much more difficult to insist
that we would necessarily face disaster without our present instrumental form,

Second, becoming familiar with the French opinion may alter, in subtle
but significant ways, our perception of the very nature of judicial opinions.
As long as lawyers, judges, and academics operate within the received
wisdom of conventional legal practice, they will seldom have occasion to
Question the instrumental interpretation of the American opinjon.™ As a

223. The issue is raised in our legal literature only by scholars who come to legal issues from the
perspective of another discipline, like the free market economists, who claim that the real reasons for
decisions are not to be found in opinions but in the demands of economic efficiency, see, e.g., RICHARD
A. POSNER, ECONOMIC ANALYSS OF Law 21 (3d ed. 1986), or a variety of scholarly traditions on the
left, such as the Marxist view that legal rules reflect the “hegemony* of the established order, see, eg.,
Edward Greer, Antonio Gramsci and “Legal Hegemony, * in THE POLITICS OF LAW 304-09 (D. Kairysed.,
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A. The Gap Between Ideal Opinions and Typical Opinions
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1982). See also Robert W. Gordon, Crirical Legal Hm’i“'fuﬁ::‘hb REV. 57 (1984).
2 LEMS PRUDENCE, Supra nol , . y
gg- g:ii. PF:?M C:::J;::fsxupm note 65, at 108; see also Nagel, supra note 10, at 192-95.
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American opinions often give too many. They provide little guidance because
the court leaves unclear just which reasons are crucial to the outcome.2s

As for the role of reasons in conferring legitimacy on judicial actions,
opinions often conceal, rather than explain and justify, new developments in
the law.? For example, many courts employ the technique of reasoning by
analogy, which may divert attention from the policy choices that ought to
govern the decision of whether to treat a new problem under an established
rubric.” Other judges ostensibly rely on precedent, but this is a dubious
source of justification because prior case law frequently turns out to be
equivocal and contradictory.? The lack of candor found in m
exacerbates all of these problems.?®

For all the faults of the American opinion, the obligation to give reasons
may still constrain lower court judges from arbitrary actions in some cases.
As one scholar notes, however, "most judicial decisions in courts of first
instance in the United States are not written, and there is no attempt at
Justifying them in a systematic and public way."®! Safeguards against abuse
of their power must come, as in France, through careful judicial selection and
oversight by higher courts. ,

The problems persist over time and across a wide range of judicial
philosophies. The U.S. Supreme Court furnishes a convenient illustration.??
In the 1950s and 1960s, critics assailed the Warren Court not only for its
substantive rulings, but also for failures of craftsmanship.” Nor are such
problems linked solely to liberal activism. In the 1930s, commentators
challenged not only the merits of decisions by the conservative Court striking
down New Deal legislation, but also the competence of its opinions.?* More

any opinions

226. POSNER, FEDERAL COURTS, supra note 65, at 231
Judges Write, 61 S. CAL. L. REV. 1357, 1367 (1989).

227. See POSNER, PROBLEMS OF JURISPRUDENCE, s
FULLER, LEGAL FICTIONS (1967).

228. See POSNER, PROBLEMS OF JURISPRUDENCE, supra note 24, at 93.

229. Id. at 94,

230. See POSNER, FEDERAL COURTS, Supra note 65, at 10709, 205; see also Alan M. Dershowitz
& John H. Ely, Harris v. New York: Some Anxious Observations on
Nixon Majoriry, 80 YALE L.J. 1198, 1199 (1971); Louis M. Seid , Ambival, and Ac bility,
61 5. CAL. L. REV, 1571, 1574 (1988). The problem of {ack of candor is not limited to unscrupulous
judges. It may be endemic to the p of opinion writing. See LLEWELLYN, Supra note 12, at 56 (*Only
by happenstance will an opinion accurately report the process of deciding.”).

231. Ruth Gavison, The Good Judge, 61 S. CAL, L. REV. 1617, 1624 (1988); see also Judith
Resnik, Due Process: A Public Dimension, 39 U. FLa. L. REV. 405 (1987).

232 See Herbert Hovencamp, The Supreme Court as Constitutional Interprezer; Chronology Withow
History, 90 MICH. L. Rev. 1384, 1386 (1992) (reviewing DAVID CURRIE, THE CONSTITUTION IN THE
SUPREME COURT: THE SECOND CENTURY, 1888-1986 (1990)).

233, See, e.g., Alexander M. Bickel & Harry H. Wellington, Legisiative Purpose and the Judicial
Process: The Lincoln Mills Case, 71 HARv. L. REV. 1, 3 (1957); Han, Time Chares, supra note 12 at

100-24 (1959); Philip B. Kurland, Foreword: “Equal in Origin and Equal in Title 1o the Legislarive and
Executive Branches of the Governmens, * 78 Harv. L. REV, 143, 145 (1964); Herbert ‘Wechsler, Toward
Newtral Principles of Constinaional Law, 73 HaRv. L. REV, 1, 34 (1959).

234. See, e.g., Charles S. Collier, Judicial Boorstraps and the General Welfare Clause, 4 GEoO.
WasH. L. REv. 211 (1936); see also White, Evolution, supra note 6, at 283-84,

-32; see also Abner J. Mikva, For Whom

upra note 24, at 92-93. See generally LON L.
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recently, critics have charged that the Court under Chief Justices Burger and

Rehnquist has displayed a lack of candor® and disrespect for prec-

edent.?® It has made arbitrary distinctions,?’ a.nd,has.ha.ndec'i dow: t::
hoc, unprincipled decisions.” The cun?nt Coqrt s dismantling o e
federal habeas corpus remedy for state prisoners 1s as fine' an ;xan‘;gmen
unrestrained judicial activism and lack of candor as anything the
‘d.ng . . -

Couan:e'l'-l‘glllffait and Tunc, the American style of jlfdicial opinion '1s fa;
superior, because it provides better guidgnce, permits mformecfi c:'lllttl:s? ﬂc:e
decisions, ensures greater participation in the. legal ;')r‘ocess, Zc litates
effort to focus upon social reality in reaching defcmlons, ar;1 . 2 sz
produces better substantive results.*® If they are right, French form is °
uninformative that virtually any move to a n'lore fully expla.nato;'ly opu:-Jhor
would be an improvement. Even so, Touffait and "Func, as well as o t;e
admirers of American form, would do well.to recognize the gap be:veez the
ideal opinion and the far less appealing reality. Many, if not 'mostt,h m:als ;
opinions, even those of the U.S. Supreme Com:t, do not achieve e' g 2l vo
which American judges ostensibly aspire. If the quq'umental conceptlc.m' e
American opinion is not entirely false, neither is it an accurate depiction

judicial output. ' .
mOSté‘:rlen thougltxpthe goals served by opinions are ofter.n beFrayed mthpracu::iei
Americans hold to the instrumental model, never cor‘151defmg th.at e mc? ¢;=
itself may be descriptively deficient. Perh'aps Americans a‘llegmntcj:le t‘c: a;:, exz
strictly normative, and explicable wholly in terms of devotion to the values
that opinions are said to serve. It seems likely, however, tha(tﬁgne reasof K
our fidelity to the instrumental model is the absefxce from our cou.rsgl y
alternative. So long as the instrumental model is the only one a‘va:f e(,i c:;:;
tendency will be to characterize the many ga.lps betv.v?en th:h 1ctihe a:i ‘o
reality merely as regrettable failures. Becoming famxhz‘n' wi e.bl;la. " a);
different French opinion enables an American to en'tertam the poss:)cl xlty !
the problem may lie in his attachment to the mstrum.enta.l :: e :‘ed
necessary description of the judicial opinion. }.{owe.ver desirable fl‘e re'atsoﬂ:en
opinion might be as a normative goal, if American judges depart from 1

d H P. Monaghan, Of “Liberry” and
2., Dershowitz & Ely, supra note 230, at 1199; Henry .
sz;snyiegz (‘:gmu. L. REV, 405, 424 (1977); Shapiro, R.r:pm”mtle Gg, at 741-42; Geoffrey R. Stone,
iranda Doctrine in the Burger Court, 1977 Sup. CT. REV. 99, . o 1980
mgg See Eart M. Maltz, Some Thoughts on the Death ofSw't Dem;ﬁ:mmw;l:lclg;-vw 0
Wis. L. REV. 467; Henry P. Monaghan, Stare Decisis and Constitutional Adf (Mﬂnt 'R.ehnquist o
REV. 723, 74243 (1988) (citing Garcia v. SAMTA, 469 U.S. 528 (1985), as proo!
s ‘2I3u‘;e resSep:c;lf::r:t:Vw;n Im“ew“fnlguled Pragmatism: Reflections on the Burger Court, 100 HARV. L.
: 1987); Dershowitz & Ely, supra note 230, at 1199.
mﬁ;;.“'&ly (Lfle lsz)Nichol. Ir., An Activism of Ambivalence, 98 HARV. L. REV. 315, 326-27 (1984)
M?:;e“e;:)e ¢.g., Kathleen Patchel, The New Habeas, 42 HASTINGS L. 1. 939, 1028-46 (1991).
240. Touffait & Tunc, supra note (13, at 502-04.
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and seriously enough, we might do well i i
' ‘ ‘ , to consider diff
in keeping with what judges actually do. "rent approaches more

B. Legal Culture and Judicial Form

- tAsif;je from' the gap between the ideal American opinion and those that are
' Z; i; en written, the close resemblance between American and British
i:odi : fTo:n als::j c?sts doubt on the explanatory power of the instrumental
- The need for opinions to advance the i
de . _ ini goals of persuasion and
ll-tl:i:tu:raicyt::d wea:er in Britain than in America, because British law is more
ented and precedent bound, and therefore | i
ented : s ess freewh
substantive in its focus than our own.?*! One observer familia: v\:riti:l:l]lgtharnd
:g'stenl:s, for exam;;‘lze, maintains that British law is actually more rule orientee:j=
Alanne : rench'lgw. To the extent that the importance of reason in the
‘ entx;:cafn opinion turns on the special role of courts in American society as
gfoun dz :oclal riform an<}3 checks on the other branches of government, those
re as absent in Britain as they are in Franc ing i
‘ : 1t e. Yet reasoning is
!east as prominent in the British opinion as in the American,® Hex'egthe:t
is :nother reason to suspect that functional considerations are not the s:ole —’
an perhaps‘ not even the most important — explanatory factors behind th
reasoned opinion. e e
Shoul‘ljf Frenf:: fott']zjn is a product of French legal and political history,?* we
consider the possibility that the more reas eri
oul ‘ sibility oned Anglo-America
opinion can be explained in similar terms: as a cultural artifact iather than ar;
:I:xell:se:-ut;ln:nt nec%ss:g for the pursuit of vital normative goals. The historical
at contributed to the nature of French opini
‘ pinions can be contrasted to
gztl:elc :lzz;)p;ni;xts in the Anglo-American legal and political tradition
' erénces may also play a part in accounti .
divergences between French and American form, ning for the

1. The Judge in Anglo-American Legal History
In the seventeenth century, English kings, no less than the French

lB=ourbons, asserted a divine right of absolute rule England differed from
rance, however, in that the English Parliament was a comparatively

241. See generally ATIYAH & SUMMERS, s
, Sépra note 2.
;ﬁ :ee Tunc, Methodology, supra note 105, at 465,
. For accounts of British judicial style, see Rud'den
2 r s , Supra note T2, at 1013- i
Ezl:lh :Z’l; :::::217.1 the :zed to qetmd :'ebut argument . . . [and] is candid a: to(:lli :;tig;un‘ :";t
Gou u n » at 46-51 (noting that “the English opinion . . . is a discursi incidenall
grating various forms of reasoning”). ) e process, incidentally
244.  See supra part liL.C.

245.  See generally JoHN H. MILLER, BOURBO! KinGs FRAN
ENGLAND IN THE SEVENTEENTH CENTURY (1987).N A0 STusr: D KeGst ¢ Ea
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representative body, although only property owners could vote or seérve in
it While the French parlements sought to share the king’s absolutist
mantle, English judges took a radically different stance. In the power struggle
between the king and Parliament, the common law courts repudiated the
crown’s absolutist claims. They asserted that the king himself was subject to
the common law and that the common law drew its authority from reason
rather than from naked governmental power.?” Eventually, Parliament and
the common law judges and lawyers prevailed.**®

Eighteenth century American lawyers, in their struggle with the English
king and Parliament for political control in the American colonies, viewed
themselves as the successors of Sir Edward Coke and other seventeenth-
century English lawyers and judges. The Americans felt themselves to be
standing up for the rights of Englishmen won a century earlier by Parliament
and the English courts.?® They, too, relied on their understanding of the
common law as a source for their claims, and conceived of government as
being subject to the law rather than above it. Significantly, this applied to
judges as well as parliamentarians and kings. Thus, the position taken by the
parlement of Paris, that judges could wield power as they pleased without
justifying their actions, was alien to the American conception of government
from the very beginning.

English and American judges, like their French counterparts, experienced
radical changes in government. Unlike the French parlementaires, however,
English and American judges were on the winning side of their nations’ great
political conflagrations. Unlike French judges, they were admired as bulwarks

246. The political structures of the two countries began to grow apart much earlier. Because England
was a smaller country, because the barons (after the Conquest) were few in number and owed their
positions to the king, and because the ruling ctass was a small group of foreigners allied against a hostile
populace, that ruling class early on conceived of England as a country and themselves as “the community
of the entire country.” By contrast, French kings tried to assert dominion over a vast territory whose
nobles had little in common and owed the king nothing. In these ci English nobles gravitated
toward participation in the government of the nation while French nobles resisted it. French kings had 10
assert absolute power in order o rule at all. It was easier for English kings to rule effectively without
making-claims to absolute power. The historical roots of the divergence between French and English
political structure are summarized in CHARLES T. WOOD, JOAN OF ARC AND RICHARD III, at 3-9 (1988).

Professor Wood does not challenge these views, but he does complain that they “reflect neither the
concerns that most animated medieval people nor the context within which they viewed their world.” Id.
at 9. In the ensuing essays that make up the body,of his book, he stresses varying attitudes toward the
nature of kingship in the two countries, and traces many of these differences to the extraordinary ability
of Erench kings reliably to produce male heirs from 987 to 1498, with just one gap of twelve years (1316
28). For this reason, he argues, it was comparatively easy for French kings to justify their status in
religious terms and to avoid sharing governmental power with anyone outside the royal family. By
contrast, English kings often had no such claim to genealogical legitimacy. Circumstances forced them to
seek approval and participation from Parliament and others in times of crisis. See id. at 22-28, 43, 114,
119-24, 14546. -

247. See SIR EDWARD COKE, THB FIRST PART OF THE INSTITUTES OF THE LAWES OF ENGLAND,
97b (Garland Publishing 1979) (1628) (maintaining that “reason is the life of the law, nay the common
law itselfe is nothing else but reason”).

248. See MICHAEL LANDON, THE TRIUMPH OF THE LAWYERS 25 (1970).

249. See GORDON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC 9-13 (1969).
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of liberty against the danger of authoritarian
: government, 2 i
:‘:::;2 ,::dg:‘s,; ::)Afﬁl: ::\ a::ee:. t;)o be self-effacing and hide t;;eir lzrf;r:;ﬂﬁlﬁz
. i1story celebrates Coke’s i
scur;;r;:gscly d:)ef (tjhe 1t::ommon law over the power of Pua;:;r::tn aﬁg ::e
execuﬁ;,e e :Z; oglment' of habeas corpus as a remedy for abuses o‘;
erecuive | Speec,h ) e dtnal of Jo.hn Peter Zenger as a precedent for
reedom of sbeec oo an tt.le American notion of a written constitution to
i th']e :()i'frsal ar.ld Judges against the government as a guarantee of
peny: " While Jes Clal Invention has sometimes given rise to criticism in
Amer Sét u ;Udi ialnfevef su.ffered the trauma of executions, the replacement
ohver set of Judi 11.1stltuuons. by a.nother, or the requirement that judges
ot AI(::mt‘mg of !hgu actions before the legislature.
our hisn e e t:r:c:: .ol:fuuon Is as much a product of these features of
ke porosand culo itimlt IS a means genuinely required to achieve goals
would never have th%.\ugh;l ct); Eax:l::ed:l:r p‘:lﬂe'memair”, o e s
Yould n rulings in hard cases wi
o:p]dngast,xi;::; ;I"g:lydlﬁz‘lfzcxr:;;:p;uaj foundation, such as the divinelgg;::
4 A ! em to asse;
;m;;,s ﬁlA:]::;an Jud.gc.es never faced the need to ;;:c;:kpzrézl;ivtta?; ;::1 :
2 hostlle an .Su.splCIOI..IS. populace. The English practice of reportin thm
meanss fm‘- Judlclzfl decisions took root as early as the thirteenth CI:I fass
weaken:d ?sur-:sn;xgﬁ lawyers and law students.” Strengthened ratlt::? t;sa:
—— alwayS hac; uwo'nﬁ,u English and American judges remained free to act
2 complgx a ; : [:_r g more elaborate reasoned opinions as society grew
e . . est to French judges, judges in the Angl e
tradition had no special incentive to avoid candor e
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-American

2. Divergent Perceptio j
o ptions of the Relation Between the Citizen and the

These features of French and An, i
: glo-American legal history are i
:;::: :’r;l; pf:; th;:xr c;w: sake, but also because they contribute Zdif:;?aﬁocen: nmt
nch and American citizens perceive n
' A governme i i
to it. Government may be viewed either as an entity stant;li:n:pt:r‘:ui;r?lano:
m an

§?~ SS:C gf“mﬂf‘, supra note 105, at 16.
252, See DANEL J &‘Kﬁ"' THE LION AND THE THRONE 305, 315 (1957)
253, See FRESDOM OF T R, HABEAS CORPUS AND MAGNA CARTA 33-55 61966)

4. See, e.g., Marbury v PMWadj FROM ZENGER TO JEFFERSON (Leonard W. uvy.' ed., 1966)
(Aloxander Fomiton, - Madison, 5 U.S. (1 Cranch) 137 (1803); THE PEDERALIST No. 78
255. See John H. Baker, Records, R .

RECORDS, LAW REPORTS, AND THE GROWTS op ( and the Origing of Case-Law in England, i
' EPORTS,. WIH OF CASE Law 1 , in JUDICIAL
:::ur:lrz o:,‘f"l“’h' decisions was in unofficial reports, Ov:r- lligrrgom Saker ed., 1989). The eaciest
o *repositaris of dctrine. * See DAWSON, supra note 109, at 63, memmlmum .
* . ginnings the

judges graduaily developed a theo
ry of precedent. See id, at 50-99. Offici reports
. icially authorized did not

3
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above the people, or else as a cooperative enterprise among the citizenry in
which everyone is encouraged to participate.® The French, with an
authoritarian history that includes centuries of royal absolutism and two
nineteenth-century emperors, seem drawn to the former view.”®” By con-
trast, Americans have always believed ardently in popular sovereignty.®
This difference may have contributed to the gulf between French and
American judicial opinions.

In their actual operation, the governments of France and the United States
may be less different than their political cultures might suggest. After the
abolition of the parlements, few constraints on governmental power remained
in France.™ Contemporary French government, however, is not markedly
more authoritarian than our own. Since the early years of the Third Republic,
which began in 1873, the French administrative law courts have developed
significant restraints on the exercise of governmental power in France.”®

Conversely, modern American government little resembles the democratic
se, as American

jdeal of eighteenth-century Americans. For better or wor:
society has become more complex and government has been asked to take on

more tasks, it has become ever more centralized, bureaucratized, and remote.
owever, remain significantly

Popular perceptions of government, h
different in France and in the United States. Viewing government in more
authoritarian terms, the French do not usually demand or expect real
explanations from officials in the way Americans commonly do, whether these
officials be legislators, administrators, or judges. So it is that, apart from a
few academics,”' French citizens and lawyers generally accept the opaque
French opinion with few complaints.?? In fact, the French form is "consid-
ered all the more perfect for its concise and concentrated style, so that only
experienced jurists are able to understand and admire it."*®

Most Americans would probably find French form insulting. Although
few Americans actually read judicial opinions, they would regard it as

256. Cf MIUAN R. DAMASKA, THE FACES OF JUSTICE AND STATE AUTHORITY 16-46 (1986).
Damadka distinguishes between Continental and Anglo-American procedural systems by stressing, among
other things, the greater role of hierarchy in Continental systems, see id. at 19, in contrast o the Anglo-
American ideal of "a wide distribution of authority among roughly equal lay officials,” id. at 25.

287, See LAURENT COHEN-TANUGI, LE DROIT SANS L’ETAT 5-15 (1985) (contrasting French
dirlgisme with American autorégulation); Bell, supra note 96, at 1780, 1792-93; Louis Henkin,
Revolutions and Constirutions, 49 La. L. ReV. 1023, 1032 (1989). The Revolution did not alter this
tendency, and may, in fact, have reinforced it. See supra note 157 and accompanying text.

258. See, e.g., ALEXIS DE TOQUEVILLE, DEMOCRACY IN AMERICA 58-60 (J.P. Mayer ed., 1969);
WoOD, supra note 249, at 344-89, esp. 388-89; Henkin, supra note 257, at 1032.

259. See VON MEHREN & GORDLEY, supra note 43, at 34243,

260. See BROWN & GARNER, supra note 110, at 3.

261. See, e.g., Touffait & Tunc, supra note 113; ¢f. Jean Deprez, 4 Propos du Rapport Annuel de

la Cour de Cassarion, 77 REVUE TRIMESTRIELLE DU DROIT CIVIL 503, 532 & n.58 (1978) (arguing that
Ives from fully participating

inability to discuss substantive foundations for decisions pre judges th
in government policymaking).

262. See supra text accompanying notes 172 w0 173.

263. DAVID & BRIERLEY, supra note 220, at 142.
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arrogant and undemocratic for a judge to conceal his reasons behind a formal
fagade. In order to respect these American sensibilities, opinions must be
addressed not just to a professional elite, but to a larger audience of interested
citizens. Whether or not most opinions actually are reasoned or persuasive is
considered less important than the principle that they should be. Americans
prefer a legal system that maintains the image of judges who offer reasons to
persuade citizens of the rectitude of judicial decisions over one in which those
decisions are presented to the public as edicts from on high.

3. Individualism and Competition

Individuals in America often pursue their own notions of success and self-
fulfillment in isolation from broader concerns of society as a whole.?
Brought up in an economy that celebrates the free mark the competitive
struggle, ambitious Americans learn early in i romotion is
virtually indispensable to success. This Americ penchant for individualism
and competition may have some bearing on thi erican opin-
ions.” Americans tend to see success as the proof of merit, and feel that
judges on high courts should be selected, by and large, from among lawyers
with successful careers behind them. These men and women could not have
attained their current status without a taste for competition, and one should not
expect them to give up competing for power, status, and influence in the
judicial stage of their careers. Richard Posner condemns the federal judiciary
for writing "self-indulgent displays performed with little concern for the
interests and needs of the audience for the opinions. "*** One explanation for
this tendency is that many judges, successful lawyers that they are, enjoy
contests in which they can establish and promote their private reputations
through aggressiveness and flair.

By contrast, France is a more hierarchial, structured society. For judges
in France, succeeding on examinations is more important than competing in
the marketplace as a path to success. Except for a few specialized courts,
French judges enter the profession right out of law school. They attend a
school for judges, become civil servants, and work their way up through the
judicial ranks.*" Trained as bureaucrats rather than as individuals competing

264. See, e.g., ROBERT N. BELLAH BT AL., HABITS OF THE HEART 27-28, 32-33, 84, 142 passim
(1985) (discussing individualism in American life).

265. Cf. MARY ANN GLENDON, ABORTION AND DIVORCE IN WESTERN LAW 114-25 (1987) (impor-
tance Americans attach to individualism helps expiain differences between American and European law
on abortion and divoree),

266. POSNER, PEDERAL COURTS, supra note 65, at 230; see also POSNER, REPUTATION, Supra note
13, at 147-48 ("The temptation is to make a judicial opinion an exercise in self-advertisement and self-
aggrandisement, and is enhanced by the eminence that has accrued to judges (such as Cardozo) who write
highly individualistic opinions.*).

267, See Bell, supra note 96, at 1758-61 (noting somewhat different career path of administrative
judges).
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for clients or tenure, they are perceived as professionals with secuix;leu prei:t:eg:
and access to special knowledge.”® Most of them' are not espec ly inte
ested in self-promotion. French judges are not cnphex.'s who (;nere ya ;e)p :1
existing law to the facts; as noted earlier, French judges ﬁ(; engl ai -
lawmaking and policy formulation,”® if sorpewhat less often =
American judges. The difference is that Frencfh judges do' SO .anonymo fg._:;us
Whatever its historical origins, French judicial form, with its narro“l/ oous
upon the case at hand, its deductive form, and its ‘refusal’ to a;;now esgfor
role for policy analysis, perfectly suits French judges’ predilection
27

bure'?;::a.iﬁerican tendency to write reasoned opinions is.n'ot zxmili)(':a:
product of judicial ego, nor does it wholly lack advantages - quliltg' Tees can
judges an especially prominent role in t{xe debate over diffic iss vos and
substantial leeway to introduce substantive and policy concerns 3(1 helr
opinions, for example, engenders a body of commentary that wo

i were U.S. opinions more spartan. .
havelte :/K::l?:l be too muchpto claim that the cultfn'al fac‘to.rs ezl:borated l11n tIh:
preceding paragraphs wholly explain the American opinion.™ In er?rﬁozs; ;
ing the divergent historical backgrounds of Frenf:h‘ anc! Amep;an op or ,is
do not mean to endorse a crude cultural det‘ermmxsm in whlcthevettri};..ll:j ’ Sg ot
explained by historical events and the impnnt they leave on the a itudes o
participants in the legal system. My point is mere'ly that the instrume al view
of American opinions should not be embraced simply because weil ardis rare
of no other. Furthermore, the cultural account doeg not necess.ar y . ;‘):ea y
the instrumental view; they are not mutually exclusive egcplan;lttl;ns. ns 0;
the two may complement each other. A full understanding o e ong1:s o
American opinion form, as well as of many of our .current p'rac;ces, m e‘);m
partly in the aspects of our history and culture discussed in the prec g

268. Id. at 1772-73.
in, nm=1041.olllandl96to2()§. . . .
;763 .;::h.;upr;::‘ﬁ:t;:“pa‘nmy: gymity and bureaucratic orientation contnbule.no h"t.ll:z’;r:tx:;
le as la\.vn-mkm'l:s See VON MEHREN & GORDLEY, supra note 43, at 1145-50: It'rednmns wtrh:emv eh
;:dges exercise a creative role that may be mare pronounced than that of English judges, erthe!

i ms that judicial training
I r d opinion. See Tunc, Methodoiogy, supra note 105. So.nt sec
andra;do&:k bear not onrly on the scope of judicial invention but also, and quite independently, on the form
of opinions.

271. See HENRY EHRMANN, COMPARATIVE LB?AL CULTURES wa.&tzzF (lﬂ:);nd American logal
272. Some authors have suggested additional differences bet‘ween re:i\:e e oy
culmrel‘ For example, the two cultures may have different tastes in argument:e e ssoning.
infer fro'm their willingness to overlook its faults that many l;ml:h!’lzw(y:s u;r:m ; oo -
ouﬂ‘ fO.rmI “ af‘zun}ept. s'“' Sti}ROEDE;;y: uf‘::et"luzn: l:os'eaand diffuse drafting of Ehejud.gmem, uF
; iter lettin thlfn o n run anrd the judgment stretching out and scattering itseif in proportion to its ;:su:;;
ol Gtﬂl‘lg " peans ,on the other hand, have a predilection for displays of. rhetoric. See 'f
gl:&l&l t;\l-‘m;!?:ISPl,UDENCE, supra note 24, at 149 (stressing imporunc” e. in our legal culture o
'p:uuasion by rhetoric rather than by the coolest forms of reasoned exposition®).
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paragraphs. Many opinions doubtless serve with
: / some
guidance, persuasion, constraint, and legitimacy. Fuoeess fhe ends of

VI. CoNcLusion

[Y]ou see, on this carth, there is one thi ich i i i
Aol e e thing which is terrible, and that is that everyone has

) Working within a le.gal and cultural tradition, it is often hard to conceive
ow anyone could do without the well-entrenched institutions we see around
us. The root of this problem is the human tendency to suppose that th
t;eatures of the social world as it is are *natural and inevitable,” and that the;
qusthbed the way the)f .are."" Stepping outside our system to compare

rench an ‘ Afnf:ncan opinions is a useful exercise, because it helps us to see
aspects of judicial form that we might otherwise have overlooked If nothin,
else, r.'he comparison demonstrates that the candid and reasoned opir.xion whicﬁ
Am'elrlcans tal;e for granted, is not the universal or the inevitable ::hoice
Judlf:lal form is not a fixed part of the landscape, but a legal institution whose;
merits can be debated like those of any other. If the reasoned opinion seem
best to. us, thz_lt judgment may rest as much on an assessment of its familiari ¥
as on l'tS intrinsic merits. The evident success of the French legal system tu):
pr(.)v_ldmg‘ fon: the needs of a complex modern society without candid iaso d
opinions indicates that the reasoned opinion may not be so essen'tial toI:;
succe.ss of' our legal system as we had presumed. The supposedly criticai
functloys it serves — guidance, persuasion, constraint, and legitimacy — ma
be achieved well enough in other ways. The comparison casts doubt d
wht?ther the American opinion is in fact best understood solely as an effortct):)1
achleye those goals. Various features of our history and legal culture ma
explain our practice better than the instrumental interpretation alone ’
. The evidence presented here that the French legal system mmaées to d
without genuinely reasoned opinions sheds light on the perennial deb, t:
among American theorists over the importance of "process values.” EV;l
judge who writes opinions, and every observer who assesses. judici?ll
performance, employs a complex set of criteria that values craft and rhetoric
that ;:roduce well-reasoned opinions as well as the inherent wisdom of th
court’s resolution of the merits, In addition to these substantive and ocese
yalues, however, these criteria must include a judgment as to the S\:la:ivs
1mp0r‘tance of legal reasoning as opposed to substantive outcomes. Even if fe;
Americans would deny that legal reasoning is worthwhile or. that judges

273.  JeAN RENOR,
s RULES OF THE GAME 53 (John McGrath & Maureen Teitelbaum trans., 1970)

274. Robert W. Gordon, New Developments i Theory, LITICS
f , L in Legal , in THE :
PROGRESSIVE CRITIQUE 281, 288 (David Kairys ed., 1982) {hereinafter PROORESSPI:I,'B Clm::E;Aw. A
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should take pains to set forth their reasoning in opinions, there is room for
disagreement over how much weight legal reasoning should receive relative
to the substantive merit of the outcome.

By prompting second thoughts regarding the importance of preparing
reasoned opinions, 1 hope to contribute to the ongoing debate between
partisans of process values, on the one hand, and skeptics associated with such
movements as pragmatism, legal realism, Critical Legal Studies, and law and
economics on the other. These rival camps disagree over the relative value of
legal reasoning and substantive outcomes in judicial decisionmaking.
Adherence to the traditional norms of legal reasoning — deciding cases
according to precedent, identifying and implementing the statutory purpose,
and insisting upon principled decisionmaking — may sometimes require a
court to sacrifice a worthwhile substantive or institutional goal, such as
making the law more just or efficient, or shielding the court from political
attacks.” When conflicts arise between process and results, which should
prevail?

Early in this century legal realists questioned the objectivity and the
value of legal reasoning,” and their attack has been endorsed in recent
years by members of the Critical Legal Studies movement.”” Law-and-
economics scholars sometimes claim that the reasoning in opinions obscures
the real, economic rationale for outcomes.”™ Pragmatists like Judge Richard
Posner argue that the reasoning in judicial opinions is often unimpressive,”™
and that more attention should be paid to policy analysis aimed at achieving
sensible results.”® While these critics hold diverse views about the substan-
tive agenda courts should pursue, they share a skeptical attitude toward
process values in general — and toward the traditional judicial opinion in

particular.

275.  An American analogue to the Cour de Cassation’s determination to deny its creative role by
writing syllogistic opinions is the U.S. Supreme Court’s use of a variety of unprincipled devices to avoid
politically sensitive or otherwise awkward decisions on the merits. Compare ALEXANDER M. BICKEL, THE
LEAST DANGEROUS BRANCH 111-98 (1962) (describing and defending practice) with Gerald Gunther, The
Subtle Vices of the ~Passive Virues,” 64 CoLUM. L. REY. 1 {1964) (criticizing Bickel’s thesis).

276, See, e.3., JEROME FRANK, LAW AND THE MODERN MND (1930); Joseph C. Hutcheson, Jr.,
The Judgment Intuitive: The Function of the “Hunch " in Judicial Decision, 14 CORNELL L.Q. 274 (1929);
sez also Moses Lasky, Observing Appellase Opinions from Below the Bench, 49 CAL. L. REv, 831, 839
(1961) (voicing skepticism as to wheth given in opinions are real r for decisions)

277. S¢e. ¢.g., Clare Dalton, Book Review, 6 HARV. WOMEN'S L.J. 229, 231-48 (1983); David
Kairys, Legal Reasoning, in PROGRESSIVE CRITIQUE, suprg note 274, at 11-17; Mark Kelman, Jnrerprerive
Construction in the Substansive Criminal Law, 33 STAN. L. REV. 591 (1981); Duncan Kennedy, Freedom
and Constraint in Adjudicasion: A Critical Phenomonology, 36 J. LEG. EDUC. 518 (1986); Joseph William
Singer, The Player and the Cards: Nihilism and Legal Theory, 94 YALE L.J. 1 (1984); Mack V. Tushnet,
Following the Rules Laid Down: A Critique of Interpresivism and Newral Principles, 96 HARV. L. REV.
81 (1983).

278. See, e.g., Paul H. Rubin, Why [s the Common Law Efficiens?, 6 J. LEG. STUD. 51 (1977).

279. See supra text accompanying notes 224 to 230,

280. See POSNER, PROBLEMS OF JURISPRUDENCE, Sipra note 24, at 13048,
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By contrast, some champions of the candid and reasoned opinion do not
merely claim that preparing such opinions is a worthwhile endeavor. They
often go further, insisting that reasoned explication is a fundamental aim of
the legal order that cannot be compromised without risking disaster. Lon
Fuller, for example, thought that adjudication simply could not take place in
the absence of reasoned argument.?® James Boyd White thinks that "it is
essential to any legal system worthy of respect that it invite the use of mind
and judgment in its readers."** David Shapiro feels that judicial candor may
be compromised only in the extreme case where honesty would conflict with
an important moral obligation.?® Ronald Dworkin believes that coherence,
or "integrity” in his terminology, is a “distinct political virtue® entitled to the '
same weight as justice and fairness.?® Charles Fried fears that "respect for
the rule of law has been somewhat abraded by a generation or more of
skepticism about the discipline and definiteness of law."*S The implication
of all of these views is that it may be necessary to sacrifice worthy substantive
or institutional goals in order to serve the ovemdmg value of reasoned
decisionmaking. -

The existence of a less reasoned French altematlve casts a shadow on’
such ambitious claims. for reasoned opinions, for it suggests that outcomes
rather than process may be what count most in evaluating the merits of a legal
system. Granting that there is some independent value in providing the real
reasons for results reached, the French courts’ not writing reasoned opuuons
suggests nevertheless that it is wrong to treat legal reasoning as-a consider-
ation that must be respected no matter what the cost in lost opportunmes to',
realize worthwhile substantive goals. The aridity ‘of tlie French opinion seems;
to reflect less. attention on the part of:French:than. American judges to such:
features of legal reasoning as identifying relevant precedents, implementing’
statutory purpose, and avoiding arbitrary distinctions. The French experience
thus suggests that ruin is not the inevitable consequence of judges’ failure to
accord overriding weight to the values served by reasoned opinions.?.
Americans like White, Fuller, Dworkin, Fried, and Shapiro, who think that
the candid and reasoned opinion has substantial mdependent value apart from'
the outcome it achieves, may be mistaken. Perhaps reason in opuuon ‘writin
ought to count: only as‘one of many values to be cons1dered along wn:h the’

281, See Fuller, supra note 29, :t363-11 R S e s e
282, WHITE, supra note 9, at-101; see also ul. at 9192, 158 o
283. See Shapiro, supra note 8, at 738, 749-50.
284, See DWORKIN, supra note 31, at 166; see also Schaucr. :upm note 36 at 855 (dum‘bm;

Dworkin’s project). ket
285. Charles Fried, Somnet LXV and the “Black Ink " ofdle meen Intendon 100 HARV L. REV.

151, 751 (1987). :
286. On the other hand, if this assumption is wrong, and French judges actually do pay as much

attention as American judges to the values of legal reasoning, even though they do not write reasoned

opinions, then it would seem hard to justify the time and effort that goes into preparing American
opinions. In this event, pechaps judges would do better to spend their time catching up Mththebacklog*~
of cases than writing painstaking analyses of precedent and principle.’
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whole array of substantive and institutional concerns that may be furthered by
writing an unreasoned opinion.




