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ABORTION AND RIGHTS: APPLYING LIBERTARIAN
PRINCIPLES CORRECTLY

by DorisGordon

I. RIGHTS AND OBLIGATION: A LIBERTARIAN
FRAMEWORK

Abortion proponentsequate unwanted pregnancy with involuntary
servitude and slavery, often framing their arguments with
“pro-choice” and other libertarian-sounding rights talk. After all,
libertarians support the right to control one’sown body, and since
1974 the Libertarian Party’splatform has unconditionally supported
abortion choice until birth.

Many libertarians, however, find abortion to be contrary to
libertarian principles and goals. According to Ron Paul, “Today, we
are seeing a piecemeal destruction of individual freedom. And in
abortion, the statists have found a most effective method of
obliterating freedom: obliterating the individual.”l Dr Paul, an
obstetrician and a member of Congress (R-TX), was the Libertarian
Party’s candidate for President in 1988.

The Libertarian Party’s “Statement of Principles’ itself defends
“theright tolife.” In the past, the platform hassaid, “Children are hu-
man beings and, as such, have all the rights of human beings.”2 Are
children human beingsprenatally?D espitethefact that thisisthe piv-
otal question in the abortion debate, the platform is silent.

In responseto such shortcomings, Libertariansfor Life(LFL) was
formedin 1976. Asisstandard in libertarian discussion, LFL bringsa
philosophical, rather than areligious or merely pragmatic, perspec-
tivetotheabortion debate.3 Being libertarian, LFL opposesthe use of
state power to enforce policiesor principlesthat cannot be supported
onthegroundsof defenseagainst aggressors. T hestate should not side
with any aggressor at the expense of thevictim. If abortion is an evil
that violates rights, then libertarians, of all people, should not want
the state to defend and protect the evil-doing.
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Two tiers of human offspring?

The unalienable right not to be unjustly killed applies equally to all
human beings. Day One in a human being’s life occurs at
fertilization—that is high school biology. If pregnant women are
human beings, why not when they themselves were zygotes? A
two-tiered legal policy on human offspring that defines a superior
class with rights, and an inferior class without rights, is not
libertarian.

In her 1963 article, “Man’s Rights,” Ayn Rand held a single-tier
position. “Thereareno ‘rights of special groups,” shesaid, “there are
no ‘rights of farmers, of workers, of businessmen, of employees, of
employers, of the old, of the young, of the unborn.’” There are only
the Rights of Man rights possessed by every individual man and by a/l
men as individuals.”4

Rand, whose philosophy of O bjectivism helped found today’s
libertarian movement, was, however, an impassioned abortion
choicer. She called “the unborn...the nonliving,” and in the same
breath said, “O ne may argue about the later stages of apregnancy, but
the essential issue concerns only the first three months.”5 Elsewhere,
she said “that a human being’slife begins at birth.”®

Inequality under rights goes against theideaof having rights. T his
inconsistency leads many to conclude that unwanted pregnancy must
be an insoluble clash between the unalienable rights of two people:
the child’sright not to be killed and the woman’sright to liberty.
Some libertarian abortion choicers claim there is a solution. They
argue that no one has a right to impose unchosen obligations upon
others; therefore, even given prenatal humanity, abortion is a
permissible escape from slavery. They think Rand supports their
view. “N o man can have aright,” she said, “to impose an unchosen
obligation, an unrewarded duty or an involuntary servitude on
another man. There can be no such thing as ‘the right to enslave’.””

Still, Objectivism denies that child support is slavery. In
discussing born children, N athaniel Branden, when he was Rand’s
closest associate, wrote, “The key to understanding the nature of
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parental obligation lies in the moral principle that human beings
must assumeresponsibility for the consequences of their actions.” He
did not explain exactly why we must. Y et he was correct to insist that
“the basic necessities of food, clothing, etc.,” are the child's “by
right.”8

Given thisright of children, then the “insoluble” clash is solved,
and unwanted pregnancy is neither slavery nor involuntary
servitude. There may be a clash of needs between parent and
child—but not aclash of rights.® Given personhood, a human fetus
has the same right as every innocent person not to be attacked and
killed. What is more, since her parents owe her support and
protection from harm, she has the right to reside in her mother’s
womb and take nourishment there.

The non-aggression principle

Theunalienablerighttolife, liberty, and property is, essentially, only
one: theright to be free from aggression. Thisright stemsfrom the
obligation not to aggressagainst anyone; thisright and this obligation
are opposite sides of the same coin.

Libertarianism does not address morality in general. It addresses
only one category of good versus evil: justice versus injustice,
non-aggression versus aggression. To violate another’srightsisto be
unjust. Libertarianism’sbasic principleistheobligation not toviolate
rights. This non-aggression principle is the foundation, the sine qua
non, of amoral society. We owe othersnon-aggression. People who
commit murder, theft, kidnapping, rape, or fraud, or fail to pay their
just debts, are aggressors.

N o matter the circumstances, no individual or government may
usethesword, except infair responsestorightsviolations. Implicitin
the non-aggression principle is the right of defense. We have no
obligation to allow othersto succeed in attacking us before we react.
There is a related principle: no one has a right to negligently or
intentionally endanger the innocent and then allow the harm to
happen. If we endanger others without their consent, we incur a
positive obligation to prevent the harm. This might be called the
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non-endangerment principle: you endanger them—you protect them
from the harm.

N on-aggression is an ongoing obligation: it is never optional for
anyone, even pregnant women. If the non-aggression obligation did
not apply, then earning money versus stealing it and consensual sex
versus rape would be morally indifferent behaviors.

Theobligation not to aggressis pre-political and pre-legal. It does
not arise out of contract, agreement, or the law; rather, such devices
presupposethisobligation. Theobligation would exist even in a state
of nature. This is because the obligation comes with our human
nature, and we acquire this nature at conception.

Each of us has this obligation regardless of contrary personal
opinions, consensus, or laws. We have it whether we wish to obey it
or not. We have it even when others are not able to defend
themselves. Thisobligation can neither be created nor destroyed. Itis
logically necessary to the concepts of liberty and property.

N or should we confuse unalienable rights with “legal rights.” In
an ideal world, legal rights would be concrete applications of the
unalienable right to be free from aggression. Unfortunately, legal
rightsfrequently are, instead, grants of special pow ers and privileges to
some at the expense of others.

The Declaration of Independence states that governments derive
“their just powers from the consent of the governed.” Thisassertion
means that for government to derive a just power, the power must
first residein theindividual. If | consent, my lawyers can derive from
me ajust power to handle my bank account. But they cannot derive
from meajust power to handle my neighbor’sbank account, whether
| consent or not.

If one does not have a just power, one cannot give it to one’s
lawyer or to the government. The governed have no just power to
aggress, so they cannot givepoliticiansajust power to aggress. Even if
10 billion individualstold their politiciansto aggress, the sum of their
consentswouldstill be zero. Making an action legal doesnot makeita
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right under justice if it is inherently unjust. Legalized aggression is
still aggression.

Can the state be neutral?

Politically, if an action is not an aggression, libertarian principles
require non-intervention by the state; it should be neutral—on
religion, for instance, or on the books we read.

Some people appeal to “neutrality” in order to sidestep the
qguestion of prenatal rightsin the abortion debate. Their contentionis
that the “law should not get involved.” There is a distinction,
however: the state can be “neutral” regarding only the desirability of
an act, not the right to perform the act. O bviously, the state is not
neutral in practicewhen it enableskilling by legalizing it, subsidizing
it, and giving it police protection.

Within its own boundaries, government cannot be neutral on
whether there is aright to commit any act; it must take sides. For
government to be neutral on whether there is a right to commit
abortion, it would have to sit on its hands and let both sides fight it
out in the streets—clearly an untenable option. But even though
taking sides in any rights dispute is inevitable, the problem with
abortion is that the government has refused to justify denying
prenatal personhood. Under an illusory “neutrality,” the
government is actively protecting the killing of the child. Libertarian
principlesfirmly opposelegalizing aggression. When the state usesits
coercive might to protect aggressors at the expense of their victims,
libertarians normally, and properly, object.

Begging the basic question

Abortion choicers often talk as if abortion is something a pregnant
woman does only to herself, as if abortion were a victimless-crime
debate. But the charge against abortion is that abortion is homicide,
the killing of one human being, or person, by another. Prenatal
humanity is the pivotal question in abortion. If abortion were a
victimlesscrime, it should belegal. If it ishomicide, then what about
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the victim? The law must not treat any homicide as if no one were
killed.

The most notable evasion of the homicide charge was made by
the United States Supreme Court on January 22, 1973. In two cases,
Roev. Wadeand Doev. Bolton, seven of the ninejusticesonthe Court
legalized abortion on demand until birth. To rationalize their
decision, they inappropriately invoked the right of privacy—while
sidestepping both the moral nature and the rights of the prenatal
child.

Writing for the seven, Justice Harry A. Blackmun proclaimed,
“We need not resolve the difficult question of when life begins.” His
explanation for why not was unsatisfactory. H e went on to explain:
“When those trained in the respective disciplines of medicine,
philosophy, and theology are unable to arrive at any consensus, the
judiciary at thispoint in the development of man’s knowledge is not
in a position to speculate as to the answer.”10 This admission of
intellectual inadequacy on the main objection to
abortion—homicide—merely serves to prove that the judiciary had
no good reason to legalize abortion.

Even some respected constitutional legal scholars who support
abortion choice, such as John Hart Ely, were appalled by Roe. In a
1973 article, he called Roe “frightening”1!l and explained why he
thought “it isnot constitutional law and gives almost no sense of an
obligation to try to be.”12

How should courts act when undecided on pivotal questions
affecting two partiesand when they cannot avoid making a decision?
Tossingacoinwill not doinsuch cases. Their only reasonable course
istoweigh thepossibleinjuriesthat they wouldimposeby awrongful
decision either way and then choose to avoid the worst possibility.
When ahuman being’slifeison the block, aproper legal system gives
the benefit of the doubt to life. Thisiswhy even advocates of capital
punishment call for stringent proof. If individuals accused of felonies
get the benefit of such doubt, why not the beings in the womb?
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What possible wrongful injuries should the Roe Court have
considered? The pregnant woman allegedly faces a partial and
temporary loss of liberty; her fetus, however, allegedly faces the total
and permanent loss of life and therefore liberty aswell. Theanswer is
obvious. The Court should have decided for life. Instead, the Court
wrote that “the unborn have never been recognized in the law as
personsin the whole sense.”

Interestingly, lack of legal personhood is not necessarily a
disqualification for legal protection under current law. For example,
eagles and their eggs are not considered persons, yet they have legal
protection. In Roe, the Court went beyond a two-tiered view of
humanity that perceives human fetuses asinferior to human adults,
for it saw human fetuses as also inferior to eagle fetuses.

But legal personhood is no protection when the strong want to
subjugatetheweak. Many years ago, as Sir William Blackstone wrote,
“By marriage, the husband and wife are one personin law, that is, the
very being or legal existence of the woman is suspended during
marriage or at least isincorporated and consolidated into that of the
husband.”13 What Roe did was to suspend the very being and legal
existence of the child during pregnancy.

Black people of African descent are called “Persons” in Articlel,
Section 2 of theU SConstitution, and they werereferred to as persons
by Chief Justice Roger B. Taney in Dred Scott. But they were “not
included, and were not intended to be included, under the word
‘citizen’ in the Constitution, and can therefore claim none of the
rightsand privilegeswhich that instrument provides for and secures
tocitizensof the United States. Onthecontrary,” Taney wrote, “they
were at that time considered as a subordinate and inferior class of
beings, who had been subjugated by the dominant race, and, whether
emancipated or not, yet remained subject to their authority, and had
no rightsor privileges but such asthosewho held the power and the
Government might chooseto grant them.”14

In 1774, two years before he wrote the Declaration, Thomas
Jefferson wrote, “The God, who gave us life, gave us liberty at the
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sametime: the hand of force may destroy, but cannot disjoin them.”15
Jefferson understood that holding slaves was not right, yet he held
them. His position on abortion and when personhood begins may
not be known, but his words at least appear to affirm that our lives
and rights co-exist.

Confronting the inherent contradiction between freedom and
slavery is The Law by Frédéric Bastiat, a Frenchman. Published in
1850, it is now basic libertarian reading. Bastiat asked, suppose a
principle “sometimes creates slavery and sometimes liberty?” He
replied, “Thisconfusion of objective will slowly enfeeble the law and
impair the constitution.”1® H e also wrote, “We hold from God the
gift which includes all others. This gift islife—physical, intellectual,
and moral life."17

Treating “personhood” as alegal privilegeiswrong. Unalienable
rights presume personhood. Since unalienable rights are pre-legal, so
is personhood.1® Personhood is a natural metaphysical fact, not an
arbitrary legal artifact. In the end, Roe left the door open to further
hearing of when personhood begins, but the Court would rather not
cometo grips with it. Later, it rejected two cases on when one’s life
beginsthat were brought by the fathers of aborted children.19

If the Court could have shown that abortion isnot homicide, it
would havedoneso. Andthat would haveresolved the debate, at | east
for libertarians. Libertarians support the right to privacy. But
homicide, thekilling of one human being by another, isnot aprivate
matter. It isnot asimple matter of choice. If it were, then “rights”
would mean that the weak have no rights, and libertarianism and the
very idea of rights would be meaningless.

II. SCIENTIFIC AND PHILOSOPHICAL FACTS OF LIFE:
WHY ABORTION IS HOMICIDE

Biologically, when does life begin?

Why do people say, “Children come into the world at birth,”
sounding as if storks bring them? Obstetricians know that at
conception the woman has already reproduced, that they now have
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not one but two patients to consider: mother and child. Since a
pregnant woman isin theworld, her wombisintheworld, andsois
the fetus in her womb; she has been in the world since Day
O ne—conception. The media reported a case where one twin was
born O ctober 15, 1994, and hissister, January 18, 1995.20 W hat their
different birthdayswill mark isonly the dates each exited thewomb.

When does the human being begin life—at least in simple
biological terms?Unlessabortion and related issues are raised, people
generally know that their own lives had a neat beginning at
conception.

A human being’s growth is a continuum: from zygote, to
embryo, to fetus, to newborn, to adult. Such terms do not indicate a
series of discrete entities; they are merely useful labels for pointing to
different stages of the development of the self-sameindividual. A frog
isnot the descendant of the tadpole; frog and tadpole are one and the
same animal. The infant does not descend from the fetus; infant and
fetus are one and the same individual.

Thereisasharp distinction between before and after conception.
A gamete, a sperm or an ovum, is aradically different kind of thing
from the zygote that results when the sperm penetrates the ovum. By
itself, no sperm or ovum has the power to mature into an adult.
Gametes that do not unite end up as dead gametes. Those that do
unite cease to exist; what exists then is a radically different kind of
entity.

Fertilized ova, zygotes, have the power to mature into adults.
Still, it is difficult to think that the zygote inside one’s mother was
“me.” But by playing one’'s life in reverse, as if in a movie, getting
younger day by day until we reach Day One, we find no way to
identify any day when we were essentially different from the day
before—until conception. The moment before, therewasno “me.” If
adifferent sperm of my father had fused with my mother’sovum, it
would not have been me but someone else, a boy perhaps.

Dr Edmund A. Opitz observed: “N obel laureate and geneticist
Francis Crick has estimated that the amount of information
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contained in the chromosomes of a single fertilized human egg is
equivalent to about a thousand printed volumes of books, each as
large as avolume of the Encyclopaedia Britannica.” Dr Opitz added,
“What does this mite of human life accomplish during these first 20
weeks? Our little genius, beginning as a fertilized egg, operating in
cramped quarters, poor light and with unlikely materials, takes less
than five months to manufacture a brain, plus a few minor organs.
N ot bad for a beginner?'21

Philosophy: When does personhood begin?

Life, personhood, and rights are separate and distinct subjects. In
ordinary conversation, “life,” “human life,” and “human being” can
be used interchangeably with “person” without difficulty. H owever,
when abortion is at issue, they are not necessarily synonymous.
Sometimes they are meant in a biological sense, at other times
philosophically, and still other times, there is a switching back and
forth, often without recognizing there has been achangein meaning.

Biology, alife science, does not delve into either personhood or
rights. An inquiry regarding when personhood begins—and,
therefore, whenrightsbegin—must turn from biology to philosophy.
In philosophy, a more precise label for entities with rights is not
“human being” but “person.” Libertarian principles do not define
“person”; they simply take personhood as a given.

How should we define “person”? A definition that is accepted
even by many abortion proponents, especially among libertarians, is
that a“person” is an animal with the capacity for reason and choice.
This capacity, this rational nature, is what establishes us as beings
with the obligation not to aggress.

Given this definition, the argument is: 1) animals with the
capacity for reason and choice are persons; 2) human zygotes are
animals with that capacity; 3) therefore human zygotes are persons.

Many would respond: Nice syllogism, but in reality, it's
impossible for human zygotes to have the capacity for reason and
choice. Such skeptics apparently are using one meaning of “capacity”
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and are failing to notice it has two meanings: 1) root capacity for
functioning (a thing’salready existing nature, whichistherefromthe
beginning of its existence), and 2) active capacity, actual functioning
(aright-now demonstration of the root capacity). The meaning of
“capacity” relevant to the syllogism—and sufficient for human
zygotes to be persons—is 1) root capacity.

Another fact about the nature of personhood can help show why
root capacity works, so let’sdigressto consider it.

Personhood: Developmental or a constant?

Since the human body is a thing that develops and grows, many
people assume that therefore, so does personhood. The fact is,
however, personhood is not developmental; it’s a constant.

If personhood were developmental, thentheright not to bekilled
(commonly called theright to life) would have to be developmental,
too. But how can thisright bedevelopmental ?T hink of it thisway: A
human being cannot be partially killed and partially not killed. To be
apersonistohavetheright not to bekilled. Thisright cannot be put
on a scale of degrees; it is an either/or, just as alive or dead is an
either/or.

A “developmental” approach to personhood makes no sense. |f
the so-called “potential person” may be killed at whim, it issimply a
non-person. If itisaperson, wemay not chooseto kill it onawhim. A
potential, partial, or lesser individual right not to be killed that can be
set asideis, in effect, anon-right. A beingisaperson or not; thereisno
in-between moral, or even logical, class of beings.

In Roe, however, the Court assumed that there is another
category of human offspring: “potential life,” which lies somewhere
between “non-person” and “person.” In the Court’sview, with the
increasing physical development of human beings comes an
increasing moral standing and, therefore, anincreasing level of rights,
until at some point in our development, we acquire “full rights.”

Since human beings do not mature until adulthood, why not
permit infanticide? Apparently seeking a time to start applying the
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brakes, Blackmun wrote, “With respect to the State’simportant and
legitimate interest in potential life, the ‘compelling point is at
viability. This is so because the fetus then presumably has the
capability of meaningful life outsidethe mother’swomb.”22But what
is meaningful? By whose standard? In ordinary language, “viable”
means “capable of living or developing in normal or favorable
situations.” To abortionists, “viable” requires survivability under
hostile conditions. Either way, what does viability have to do with
what an entity is, or with the right not to be killed?The principle the
Court advanced hereisthat if you need help, you can bekilled, but if
you can manage, you cannot be touched. U nder viability, themorea
child needs the womb, the /ess right she has to stay there.

M oreover, viability is not a stable point. Since Roe, the age at
which prematurely born children survive in incubators has been
lowered. As Justice Sandra Day O’Connor wrote, “The Roe
framework, then, isclearly on acollision course with itself.”23 Given
current medical technology, we can talk of viability at both ends of
prenatal development. Zygotes in petri dishes and embryos in
cold-storage are clearly living outside the mother’swomb. Indeed, if
artificial wombs are eventually perfected, many children might not
ever reside in awoman’sbody.

Blackmun mixed technological medical problems with
philosophical ones. Viability isnot atest of personhood; it is atest of
the level of medical technology and of the competence of medical
personnel. The fact that they lack the ability to maintain alife does
not givethem or anyone else aright to take that life. Their inability is
irrelevant to whether another s death isahomicide or not.

Libertarian law professor Richard A. Epstein called the Court’s
stand on viability “astonishing,” pointing out that Roe placed no
meaningful barrier against abortion even after viability.24

“..[T]he Court holdsthat thestateisentitled, but not required, to pro-
tect its, the unborn child’s, interest. The reason for the entitlement is
that thefetusisnow capable of an independent lifeoutsidethe mother.
But the problem is, why should not theclaimsof thefetus[between vi-
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ability and birth] be sufficiently strong to require, and not merely to
permit, the state to intervene for its protection? After the Court ex-
pressed such firm viewson the proper balance [between the claims of
thewoman against those of the fetus] until the onset of viability, it gave
no explanation why thestate must be allowed to makeits own choice
after that time.”25

Two meanings of capacity

Let us return to “the capacity for reason and choice.” Abortion
choicersofteninsist that “ capacity” refersonly to the second meaning
given above—to the ability to demonstrate reason and choice right
now. If thiswereitsonly meaning, then what about people generally
recognized as persons, such as people who are profoundly retarded,
peopleincoma, strokevictims, and the senile?They might not beable
to reason or choose at a given moment. In fact, under such a
definition, we all have grounds to worry if we sleep too soundly.

Most abortion choicers probably oppose equating fetuses with
comatose and retarded humans. “[W]e all agree that they [retarded
humans] are persons and we cannot justifiably kill them,” the
Association of Libertarian Feminists took care to say.26

Everyone begins life “mentally incompetent.” But if lifelong
“mentally incompetent” humans are persons, why not humans
whoseincompetence istemporary? Immaturity isno libertarian test
for rights. The Libertarian Party platform states: “Individual rights
should not bedenied [or] abridged...on thebasisof...age.” 27 It hasalso
opposed “government discrimination directed at any...artificially
defined sub-category of human beings.” 28

True, in one sense, capacity means a power that can be
demonstrated right now. In another sense, however, capacity meansa
power that needs time to “warm up” or be “repaired.” Think of a
computer program. It might have to undergo 167 steps before it can
perform thetask it wasdesigned for. Still, wesay thisprogram hasthe
capacity to function right from the beginning.

Capacity can refer to a being’s natural, underlying power to
actualizereason and choice. When atalent isundeveloped, itisstill an
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actual talent. More strongly, even when one’scapacity for reason and
choice is undeveloped, one still has an actual capacity, an actual
power. Human beings begin life with the capacity to actualize reason
and choice; thiscapacity isin our genes. To kill human beingsearly in
lifeisto destroy their capacity for reason and choice as well as their
lives.

H owever much we change during life, our rational nature, our
personhood, is a constant. Such a position is Aristotelian. Consider
what Ayn Rand, an admirer of Aristotle, saw fit to quote approvingly
when reviewing John H erman Randall’sbook on him. Onceagain, it
shows what views Rand held when not addressing abortion:

“Objecting to ‘the...[view that] “anything may be followed by any-
thing,”” Professor Randall writes: ‘T o such aview...Aristotle answers,
N o! Every process involves the operation of determinate powers.
Thereisnothing that can become anything else whatsoever. A thing
can become only what it has the specific power to become, only what
italready is,in asense, potentially. And athing can be understood only
asthat kind of thing that has that kind of a specific power; while the
processcan be understood only asthe operation, the actualization, the
functioning of the powers of its subject or bearer.’ ”29

Making judgments and free choices are activities of persons. If
only the present capability to do these things counted, then
personhood would be, in the words of one abortion choicer, “a state
humans grow into, perhaps months or even afew years after birth.” 30
M ost abortion choicers, however, are not willing to admit even the
mere possibility that choice on infanticideisalogical consequence of
their argument.

N o sperm or ovum can grow up and debate abortion; they are not
“programmed” to do so. What sets the person aside from the
non-person istheroot capacity for reason and choice. If thiscapacity is
not in a being’s nature, the being cannot develop it. We had this
capacity on Day One, because it came with our human nature.

In other words, to be an actual person, human beings need do
nothing but be alive. We were all very much alive at conception.
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One-celled human beings are not “potential persons”; they are
personswith potential. When do human beings becom e persons? The
answer is, human beings do not become persons; human beings
simply are persons from Day One.31

Abortion choicers are divided on personhood

Planned Parenthood—which runsthelargest chain of abortion clinics
in the country—made a public confession of its ignorance on
personhood in afull-page ad it ran in 1988. The headlineread, “N ine
Reasons Why Abortions ArelLegal.” Only thethird reason raised the
question of when personhood begins. “On this question,” it said,
echoing Roe, “there is a tremendous spectrum of religious,
philosophical, scientific and medical opinion. It’s been argued for
centuries.”32 And it has been argued vigorously among abortion
choicers.

To Harvard law professor Laurence H. Tribe, “...as pregnancy
progresses, thefetus svalue becomesever harder to deny. To most of
us,the morethefetusislike ababy, the more we must admit that the
moral picture reveals two beings. Even someone who is strongly
pro-choice but who has seen an ultrasound picture of afetus may be
offended by any suggestion that only one human life is at stake.”33

Moreover, “Libertarians have quibbled endlessly over the
guestion of when the fetus actually becomes capable of rationality
and therefore a person,” wrote the Association of Libertarian
Feminists. “Thefact that thereis no exact biological point of change
that can be ascertained has presented a slippery problem for those
who base their mora case [for abortion] on biological or even
psychological criteria.”34

N or does the slippery slope necessarily end at birth. “In fact,”
wrote Winston L. Duke, “thereislittle evidence that termination of
aninfant’slifein thefirst few monthsfollowing extraction from the
womb could be looked upon as murder. Recent studies suggest that
cognitive development does not begin until the age of nine
months.”35
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Andin 1963, Planned Parenthood itself said, “Abortion requires
an operation. It killsthelife of ababy after it has begun. It is danger-
ousto your life and health.”36

If abortion choicerscould disprovethat abortionishomicide—to
thesatisfaction of their sideat least—would they not advertiseinstead,
“Nine Reasons Why Abortion Is N ot Homicide?' They do not, be-
causethey lack even onegood reason.

Who should decide?

Abortion choicerstry to get around the intellectual chaos on their
side by saying, “Let the woman decide.” If one is free to decide
whether another isaperson, then whoever isstrongest will do the de-
ciding, and we all had better be thinking about our own prospects.

Besides, treating personhood as a matter of personal opinion can
lead to strangeresults. Imagine two pregnant women debating prena-
tal personhood. One saysthat her fetus was a person at conception.
Theother saysherswill not beaperson until birth. Both fetuseswere
conceived the same day. As the women debate, a drunk driver hits
them, killing both fetuses. What wrong hasthe driver committed? If
itisamother’schoicewhether her fetusisaperson, then to be consis-
tent, we would have to say that the death of one fetusisahomicide
but thedeath of the other isonly, say, destruction of property. Thisis
absurb, of course, for thetwo fetuseswere, objectively, thesame kind
of being when alive.

When unwanted, sheisafetus; if wanted, suddenly sheisababy
or child. Ms. magazine, for example, referred to the fetus as ababy at
least twenty timesin aone and one-half page article.3” A woman who
miscarried does not say she lost her fetus. Shesays, “I lost my child,”
or “I lost my baby.” A libertarian who supports abortion missed a
meeting because of what he called “a death in the family.” Hiswife
had miscarried at five months.
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III. MORE FACTS OF THE SITUATION: APPLYING
LIBERTARIAN PRINCIPLES TO THEM

What about the woman s right to liberty?

ToJohnHartEly and LaurenceTribe, “Thepoint of Roev. W adewas
not that the Supreme Court had too little ‘scientific’ information
about when life began or what a fetus was, but rather that the
Government...could not overridetherights of the pregnant woman.”
They added, “It was aquestion of rights, not an issue of biology or a
matter of definition that Roe resolved.”38

Is prenatal homicide defensible on the level of rights? Only if
childhood dependency isacapital offense against innocent parents, or
if parentshave an unalienableright to abandon their children and let
them die.

Before considering why the child has the right to be in her
mother’'swomb, let usexamine what one abortion choicer39 assertsis
“the best philosophical defense of the pro-choice position.” It is
philosophy professor Judith Jarvis Thomson’s famous article, “A
D efense of Abortion,” written in 1971, two years before Roe.#° The
kind of argument Thomson made is invoked by many abortion
choicers, including libertarians.#!

Calling an unwanted fetus an “unborn person” (for argument’s
sakeonly), Thomson attemptsto provethefetusan aggressor and her
mother a victim. In the most famous part of her article, Thomson
analogizes unwanted pregnancy to the case of a violinist with a
life-endangering kidney problem. To save his life, his friends hook
him up to a sleeping stranger, who clearly had not volunteered to be
used as adialysismachine. It is the stranger’sright to declineto be a
good Samaritan. If the stranger unplugs the violinist, who then dies,
Thomson argues, it is not the stranger’s fault. Similarly, Thomson
argues, so do pregnant women have aright to unplug their children.

Her argument fails for various reasons, the most dramatic being
that it is not a defense of abortion as it actually happens.42 As
Thomson herself recognizes, thereisnoright to securetheviolinist’s
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death, to slit histhroat. The aborted child is not merely “unhooked”
and allowed to die.

But does Thomson succeed in defending mere removal of the
child, where death results from lack of sustenance? She wishes us to
see abortion as essentially passive, asmerely arefusal to aid the child.
Assuming it were passive, would the mother’srefusal to aid her child
be aggression or not?

Thomson has critics on the abortion choice side. O neisRichard
A. Posner, alegal scholar and ajudge of the U SCourt of Appeals. He
wrote:

“Thomson isright that we don’t force people to donate kidneys to
strangers, or even to family members. But normally the potential do-
nor isnot responsible for the condition that heis asked to alleviate, in
the way that a woman (unless she has been raped) is responsible, al-
though only in part, for the fact that sheispregnant. Thedifferencein
evidentiary difficulty between asking who hit X and asking who failed
to save X isastrong practical reason against liability for failing to be a
good Samaritan. Soalthough bystandersare not required to rescue per-
sons in distress, ssomeone who creates the danger, even if nontor-
tiously, may be required to attempt rescue, and perhaps that is the
proper analogy to the pregnant woman who wantsto terminate her
pregnancy.”

Posner ison theright track in noticing that the pregnant woman
is not a mere bystander who may choose to save or not save an
endangered person. Since she is a cause of the child’'s predicament,
then presumably the woman does have a duty to protect her child
from harm. Onceagain, the duty to protect people we endanger isthe
foundation of parental obligation.

Unfortunately, Posner then changes the topic radically by
talking, as Thomson did, about rescuing people that one did not
endanger:

“Moreover, sincetort law may require someone who begins arescue,
even if under no legal duty to make the attempt, to seeit through to
completion with all due care, abortion could be compared to the case
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where, having agreed to donate akidney, you changeyour mind onthe
operating table and if you are permitted to withdraw at that late date
theintended recipient will die. O f coursethe woman does not, by vir-
tue of agreeing to intercourse, agree to become pregnant. But perhaps
weshould ask whether she took reasonable measuresto minimizethe
risk of pregnancy—whether, in other words, she was careless in per-
mitting herself to become pregnant; for someone who tortiously en-
dangersanother hasaclear legal duty to aid the endangered person.” 43

If Posner had discussed the obligation not to tortiously endanger
another in the first place, he might have remained on track. Instead,
he strayed to further topics, leading him to conclude, “All thisisa
great muddle...it does not provide a sure footing for judicial deci-
sions.”44

Among the points he raised that can be set aside is his rescue
model. Rescueisirrelevant, becausepresumably therescuer wasawit-
ness, not the one who caused the need for rescue.

Another is agreement, which raises such questions as: “Who
agreed and who did not, and to what?’ Even if the father and the
mother agreed to conceive achild and succeeded in doing so, athird
party is affected: the child. Where isthe child’s agreement? In agree-
ments between parentsregarding children, the child should be athird
party beneficiary, not avictim. An agreement has no standing against
someone affected by theresultsof theagreement but who did not con-
sent to it. The parties to an agreement cannot waive the non-
aggression right of non-consenting people. N ewly conceived children
are not partiesto any agreement. T hey certainly could not have been
prior to conception.

Thomson failed to raise, let alone answer, critical questions. For
example, whatif it werethe stranger’sfault that theviolinist needslife
support? Actually, Thomson's violinist analogy serves as a good ex-
ample of the concept of chutzpah. One illustration of this Yiddish
term is a mugger who shouts, “Help! Help!” as he beats up his vic-
tim.45 Contrary to Thomson, the zygote is not an attacker.
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D efending the child s rights

Whenachildisconceived, thechild ishelpless. Thiscan put the needs
of parent and child in seriousconflict. But it doesnot put their rights
to be free from aggression in conflict. But what about the mother’s
needsin such difficult circumstances as, for example, when her lifeis
in danger?

Thisissueisa“life-boat” problem. In such situations, everyone€'s
lifeisat risk, but none of them isat fault. Because nobody hasaright
to attack the innocent, nobody caught in a dire circumstance has a
right to attack any of the others. The mother’s right to
self-preservation doesnot turn her child into amere “thing” that she
may destroy at will. Thedoctor’sgoal should beto saveboth patients,
mother and child, but they can only do the possible. The goal of
premature deliveries is to help both. The goal of an abortion,
however, is adead fetus.

In any event, hard cases should not obscurefundamental issues. If
abortion per se were not aggression, then hard cases would not raise
theissue of rights. H ow wedeal with othersand their rightswhenwe
arein grave difficultiesis atrue test of whether we hold a one- or a
two-tiered view of humanity.

What abortion choicers are saying is that in any pregnancy, the
woman’s liberty is paramount. H owever, liberty is not paramount.
Lifeand liberty are equal rights; both are merely formsof thesameba-
sic right: the right to be free from aggression.

Because most abortion choicersrecoil at a“right” to adead fetus,
they prefer to use euphemisms for abortion, such as “pro-choice,”
“pregnancy termination,” and “reproductive rights.” Interestingly,
some libertarian abortion choicers insist they favor only an “evic-
tion” abortion: the child is removed intact and alive; if she does not
survive, that istoo bad. Some try to deal with conflicting needs by
noting the common understanding of the non-aggression principle:
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Although we may not aggress against one another, we have no posi-
tive obligation under rightsto %elp one another.

The eviction argument, however, overlooks at least two impor-
tant distinctions: 1) killing versusletting die, and 2) who iscausally re-
sponsible?

Killing versus letting die

Letting die at least does not shut off the possibility of survival,
however theoretical and remote this possibility might be. For
example, in hysterotomy abortions (which are similar to Caesarian
deliveries), children have emerged alive.

In thereal world, however, the evictionist’'s position gives only
lip service to the moral distinction between intentional killing and
letting die, and those who give such service are playing let’s pretend
with somebody else’s life. Most abortions are intentionally
destructive, not simple “letting die” procedures. Abortions do not
merely place children in grave danger of death. In fact, the entire
point of abortion is intentional destruction of the fetus.

In theory, we could enact a law that limits abortion to intact
removal. On the surface, such a law would seem to reflect the
non-aggression principle. When the cord is cut at birth, the parents
can passively abandon their child by walking away. Eviction,
however, isnot passive; it is an active intervention against the child.
Both attack and negligence can be forms of aggression.

N onetheless, the heart of the eviction argument must still be
addressed. What if the mother could leave right after conception as
easily asthe father? With in vitro fertilization, everyone can walk off
without anyone attacking the child. If they do walk off, they put the
child, of course, inharm’sway. H ave parentsaright to leavechildren
unattended in hazardous situations? If their children die, is that
simply regrettable, like famine victims dying because no one gave
them assistance? For parents, as regards obligations, is there no
difference between their own children and the children of strangers?
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To abandon one’schild in the petri dishis similar to putting her
on board one’s airplane and then jumping out, leaving her on the
planeto crash, and doing all thiswithout the child’sconsent. Perhaps
a stranger with a suitable womb will happen by who is willing and
able to adopt her. However, what if this does not happen?

Interestingly, even most abortion choicers consider gross neglect
and outright abandonment to be criminal behavior. When children
have medical emergenciesin the middle of the night, most parentsdo
not go back to sleep saying, “Sowhat if my child might die?l have the
right to control my own body, don’'t |7

It istrue that the m eans a woman must use to mother her child
before birth are quite different from the means she uses after birth.
But what difference doesit make, in principle, whether her childisin
thecrib or in her womb?When she nurses her infant or carriesher in
her arms, sheisusingthe sam ebody she used to carry that same child
to term.

As even most abortion choicers know, parent and good
Samaritan are not analogous roles. Parents owe their immature
children support and protection from harm. Why are they obligated?
Did we have the right before birth to be in our mother’'swomb?

Causation: Who is mugging whom?

A child’screation and presence in the womb are caused by biological
forces independent of and beyond the control of the child; they are
brought into play by the acts of the parents. The cause-and-effect
relationship between heterosexual intercourse and pregnancy is
well-known. Thechild did not causethe situation. The parentsarethe
causitiveagents of both the pregnancy and their child’sdependence.

Who among us could have chosen not to begin life, or not to
inhabit our mother’sbody when conceived?Inhabitingthe mother’s
body is a direct byproduct of the parents’ volitional act, not the
child’s. What the prenatal child does, she does by necessity. This
necessity isalso a direct byproduct of the parents volitional act.
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N o one survives without certain necessities of life and very
immature children cannot obtain them without outside help.
Childhood dependency is afact of nature, like the liquidity of water.
Abortion choicers know that the stork does not drop children on our
heads. Yet, many insist, parents are not responsible for “accidental”
pregnancies. Thisassertion raises two meanings of “responsible for”:
1) being the source or cause of a consequence, and 2) being
accountable to others for the consequence, owing them.

One cause of the child’s existence, the union of a sperm and
ovum, is natural. But it is dependent upon an antecedent cause, the
human action that enables the two cells to come together. N ature
doesnot doitspart without human action. What parentscauseto beis
not just a child but a child with needs; it is a package deal. A child
would not bein need of sustenance and in need of help if she did not
exist.

The stork did not do it. The fact of parental agency refutes any
assertion that thechildisatrespasser, aparasite, or an aggressor of any
sort.

Since a prenatal child is where she is because of her parents’
actions, she can be said to be acting as her parents’ agent—which
places her alleged “guilt” squarely on her parents’ heads. W e might
even say that the mother aggressed against herself, except that, by
definition, harming others can be aggression; harming onself is not.

To conceive and then abort one’s child—even by mere
eviction—isto turn conceptioninto adeadly trap for thechild. Itisto
set her up in avulnerable position that is virtually certain to lead to
her death. Conception followed by eviction from thewomb could be
compared to capturing someone, placing her on one’s airplane, and
then shoving her out in mid-flight without a parachute. The childin
the womb islike a captive; sheisin the situation involuntarily, and
shecannot fend for herself. A captiveisnot trespassing onthe captor’s
property, by definition. (Evicting or abandoning one’s child cannot
be regarded as releasing her from captivity, because this does not
terminate childhood inability.)
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When abortion choicersliken the parent to the good Samaritan,
they talk asif feeding one’sown childrenischarity. Itisakindnessto
give charity, because nobody has an obligation under unalienable
rightsto do so. Giving to charity isamatter of choice, by definition.
A good Samaritan is not a causative agent of another’s need for
support; good Samaritans are chance bystanders. In procreation,
parents are not chance bystanders; they are active, cooperative
participants, even when children are conceived in vitro. Conception
and pregnancy is acommon and foreseable risk of even careful sex.

Under libertarian principles, parents have the same negative
obligation towards their children that they have to strangers:
non-aggression. The question is whether it follows that even given
that parentsare responsiblefor (caused) their child’sexistence, are the
parents also responsible (accountable) for her support? Some
abortion choicers claim that when parents let their child starve to
death, they have not violated any positive right of the child and
committed aggression. They are mistaken.

The non-endangerment principle

Basically, non-aggression isanegative obligation, like do not commit
robbery. If we commit robbery, we owe the victim restitution and
compensation. But we can also incur positive obligations even if we
have not done harm. For example, a contract is not an initiation of
force, yet by merely signing the contract, each party to it now owes
each other performance. There is no aggression—until and unless a
participant fails to perform.

Parental obligation doesnot arise out of contract, tort, the mere
fact of conception, or out of the biological relationship of parent to
child. It arises because the parents voluntarily (even if they did not
intend it) gave themselves alife-or-death control over their child. To
withhold their support isto endanger the child. Parents owe support
because they have no right to use their control to cause danger and
then let the harm happen.

Thetwo central aspectsto conception that are relevant to rights
are: 1) Itisvoluntary on the parents part, and not on the child’s; the
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situationisimposed on thechild. 2) The parents’ life-or-death control
over thechildistotal; it isthey who have established and control the
entire situation. If the child dies due to their withholding or
withdrawal of lifesupport, they have not merely et her die; they have
killed her.

There is a distinction between risky behavior and threats of
harm. Life is a series of risks, and things do happen. We could
compare parental obligation to lighting a barbecue in our backyard.
N ormally, lighting the fire presents only risks inherent in any
controlled fire. But if the fire begins to spread to our neighbour’s
property, it now presentsathreat of harm, and we caused the danger.
If their property catchesfire, wecaused theharm aswell asdanger; we
have initiated force. Since we may not initiate force, we may not
threaten others with harm and then let the harm befall them.

Therefore, although the non-endangerment principle is
essentially negative, it contains a positive obligation proviso: if we
endanger innocent people without their consent, we must protect
them from the harm because of our obligation not to aggress.

The child s right to be in the mother s womb

Some abortion choicers say that life is a gift to the child by the
parents, a gift that does not bind the parents. A “gift,” however,
implies the option to refuse to take it, and beginning life is not an
option for the child. Her lifeisthrust upon her, asisher need for life
support and her inability to fend for herself. Conception does not
make a child worse off (or better off) than before, because the child
doesnot pre-exist conception. But sheiscreated vulnerableto harm.

Theparent-childrelationshipisuniqueasasituation;itistheonly
relationship that begins when one side causes the other side to exist.
But parental obligationisnot unique as an obligation—the obligation
to act justly towards others is a universal, rather than a special,
obligation.

Parental obligationissimply aconcrete exampleof the obligation
to not aggress. By taking care of their child inthe womb, the parents
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prevent an aggression that would happen if they were, instead, to tear
her away from thelife support she gets there.

Thenature of childhood and growing maturity indicate abuilt-in
boundary: when the child can fend for herself, the parents have
fulfilled their obligation to her. Thereafter, things are in her hands.

Once again, however, in the case of procreation, the parents’
power over children beginsas being total. Therefore, if through their
negligence or intent harm results to the child (because of the child’s
loss or lack of sustenance), then as a matter of practical fact, the
parents have caused the harm. Thus, parental obligation does not
stem from harm done; it stemsfrom our obligation to avoid causing
theinnocent to be harmed.

Furthermore, threatsof harm can beconsidered, in themselves, as
forms of aggression. T he kind and degree of prevention that is owed,
however, depends upon the kind and degree of threat that isimposed.
When we drive a car, at the minimum, we must stay alert and drive
carefully. When people drive drunk, we have no obligation to wait
until they hit someone before we take them off theroad. Even before
things happen, the obligation to drive responsibility is there. In this
case, the essentially negative obligation that drivers have requires
them to take positive preventative steps.

Conceptionisnot, initself, endangerment or athreat of harm; it
isanormal, natural fact of life. Pregnancy automatically protectsthe
child against the possible dangers of an unsupportive environment.
Yet by conceiving a child, parents give themselves a life-or-death
power over her, and they get this control without her consent.
Children are “captives” of their parents.

If parentswillfully usetheir powers as “captor” to put their child
in harm’sway (not feeding her, for example), they caused the danger
without her consent. If the child is harmed (starvesto death), they
also willfully caused the harm without her consent. Even simple
eviction from the womb initiates force and violates the child’ srights
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(in most abortions, however, the child is first dismembered, or
poisoned, then evicted).

Many men want abortion legal because it enables them to escape
their responsibilities to help support their children. Thanksto our
human nature, all of usare quick to hold others accountable for their
actions, while none of us wants to be held accountable for our own.
But “Life, Liberty, and the pursuit of H appiness” does not mean that
we may escape our obligations by killing our creditors.

Rather than abortion protecting parentsfrom slavery, itimposes
slavery upon children. It forces children to be more than good
Samaritans; it requires them to die to serve another’s purpose. The
right to control one’sown body, however, prohibitsthechoiceto kill
or abandon one'schild. For the prenatal child, the mother’'swomb is
home; thisiswheresheneedsto be—and thisiswhere she hasthe right
to be.
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