
ABO R T I O N  A N D  R I G H T S : APPLYIN G  LIBERTARIAN
PRIN C IPLES C O R R ECTLY

by D o r is Gordon

I. RIGH TS A N D  O BLIG A TIO N : A LIBERTARIAN
FRAMEWO R K

Abor t ion proponen t s equate unwanted pregnancy with involuntary
ser v i t u d e  a n d  slaver y ,  o f t en  f r am ing  the i r  a rgum e n t s  wi th
“pro-cho ice” and o ther libertarian -sounding rights talk. After all,
libertarians support the right to control one’s own body, and since
1974 the Libertarian Party’s p lat form has unconditionally supported
abortion choice until birth.

  Many libertarians, however, find abortion to be contrary to
libertarian principles and goals. According to Ron Paul, “Today, w e
are seein g a p iecem eal dest ruction of individual freedom . And in
abor t ion,  the  statists  have found a m o st effective m eth o d  o f
obliterating freedom : obliterating the individual.”1 D r  Paul, an
obstetrician and a m ember of Congress (R-TX), was the Libertarian
Party’s candidate for President in 1988.

  T h e Lib er tar ian Par ty’s “State m ent of Prin ci p les” it  self de fends
“th e right  to  life.” In  the past, the plat form  h as said, “C h il dren are hu -
m an be ings and, as such, have all the rights of hu m an be ings.”2 Are
chil dren hu  m an be ings pre na tally? D e spite th e fact  that  th is is the piv -
otal ques t ion in the abor t ion de bate, the plat form is si len t .

  In re sponse to  such short com  ings, Lib er  tari an s for Life (LFL) was 
form ed in 1976. A s is stan  dard in  lib  er  tar  ian dis cus sion , LFL brings a
ph ilo  sophi cal, rather than a re lig ious or merely prag m atic, per spec -
tive to the abor t ion de bate.3 Be ing lib  er  tar  ian , LFL op poses the use of
state power to en force poli cies or  pr in ci ples that can  no t  be sup por ted
on  the grounds of de fen se again st ag gres sors. T h e state should not side 
w ith  any ag gres sor  at  the ex pense of the vic tim . If abor  t ion is an evil
that vio lates rights, then lib er tari an s, of all peo ple, should no t  want
the state to de fend and pro tect the evil- doing.
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Two tiers of hu m an off spring?

T h e unalienable right not to be unjustly killed applies equally to all
h u m an beings .  D ay  O n e  i n  a  h u m a n  b e i n g ’s life occur s at
fert ilization—that  is h igh  school biology. If pregnant wom en are
h u m an beings, why not when they themselves were zygotes? A
two-t iered legal policy on hum an  o ffspr ing that defines a superior
class w it h  r igh t s, and  an inferior class without rights,  is  not
libertarian.

  In h er 1963 ar t icle, “M an’s R ights,” Ayn  Rand held a single-tier
posit ion. “T h ere are no ‘r igh ts’ of special groups,” sh e said, “th ere are
no  ‘r igh ts of far m ers, of workers, of businessm en , of em p loyees, of
employers, of the old, of the young, of the unborn.’ T h ere are only
the R ights of Man —r igh ts possessed by every individual m an and by  all
m en as individuals.”4

  Rand, whose ph ilosophy of O bjectivism  h elped found today’s
libertarian m o vem en t , was, however, an im p assio n ed abor t ion
choicer. Sh e called “the unborn...the nonliving,” and in the sam e
breath  said, “O ne m ay argue about the later stages of a pregnancy, but
the essen t ial issue concerns only the first three mon ths.”5 Elsew h ere,
sh e said “that a human being’s life begin s at  bir th .”6

  Inequality under rights goes against the idea of having rights. T h is 
inconsistency leads m any to conclude that unwanted pregnancy m u st 
be an  insoluble clash between the unalienable rights of two people:
the ch ild’s r igh t  no t  to  be killed and the woman’s r ight  to  liber ty .
So m e libertarian abortion choicers claim  t h ere is a solution. T h ey
argue that no one has a right to impose unchosen  ob ligations upon
o ther s; t herefore, even  given  p ren atal h u m anity,  abortion is a
perm issib le escape from  slavery .  They think Rand supports their
view . “N o  m an  can  have a r igh t ,” sh e said, “to impose an  unchosen
obligation, an unrewarded duty or an involuntary servitude on
another man. There can be no such thing as ‘the right  to  en slave’.”7

  St ill, O b jectivism  d enies that child support is  slavery. In
discussin g born children, N ath aniel Branden , when he was Rand’s
closest associate, wrote, “T h e key to understanding the nature of
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parental obligation lies in the m o r al pr inciple that hum an  bein gs
m u st assum e responsibility for the consequences of their actions.” H e
did not  explain exactly why we m u st . Yet h e was correct to insist that
“th e basic necessities of food, clothing, etc.,” are the child’s “by
righ t .”8

  G iven  th is r ight  of ch ildren, then the “insoluble” clash is solved,
a n d  u n w anted  pregnancy  i s  ne i ther  s lavery  nor  involuntary
servitude. T h ere m ay be a clash  o f needs between parent and
child—but  not  a clash  o f r igh ts.9 G iven  personhood, a human fetus
h as the sam e r igh t  as every  innocent person not to be attacked and
k illed. W h at is m o r e, sin ce h er  parents  owe her  support  and
protection from harm, she has the right to reside in her mother’s
womb  and take nourish m ent  there.

The non-aggression principle

T h e unalienable right to life, liberty, and property is, essentially, only 
one: the r igh t  to  be free from  aggression. T h is r igh t  stem s from  the
obligat ion not  to  aggress against  anyone; th is r igh t  and this obligation
are opposite sides of th e sam e coin.

  Libertar ian ism does not  address m o r ality  in general. It addresses
on ly one category of good versus evil: just ice versus injustice,
non-aggression versus aggression. T o  violate ano ther’s r igh t s is to  be
un just. Libertarianism ’s basic principle is the obligation not to violate 
r igh ts. T h is non-aggression principle is the foundation, the sine qua
n on , of a moral society. W e owe others non-aggression . People who
com m it  murder , theft, k idnapping, rape, or fraud, or fail to pay their
just debts, are aggressors.

  N o  m atter the circum stan ces, no  individual or governm ent may
use the sword, except  in fair responses to rights violations. Im p licit  in
the non-aggression principle is the right of defense. W e have n o
obligation to allow o thers to  succeed in  attacking us before we react.
T h ere is a related principle: no one has a right to negligently or
intentionally endanger the innocent and then allow the harm  to
h appen. If w e endanger others without their consent, we incur a
posit ive obligat ion to prevent  the harm. This might be called the
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non-endangerm ent principle: you endanger them —you protect  them
from  the harm .

  N on-aggression is an ongoing obligation: it is never optional for
anyone, even pregnant wom en . If the non-aggression obligation did
not  apply, then earning m o n ey versus stealin g it and consensual sex
versus rape would be m o r ally  indifferent  behaviors.

  T h e obligation  not  to  aggress is pre-political and pre-legal. It  does
not  ar ise out  of cont ract, agreem ent ,  or  the law ; rather, such devices
presuppose th is ob ligat ion. T h e obligation  would exist even  in a state
of n ature. T h is is because the obligation com es w ith  our  hum an
n ature, and  we acquire this nature at conception.

  Each  o f us has this obligation regardless of contrary personal
opinions, consensus, or laws. W e have it w h ether  we wish to obey it
o r  no t .  We have it  even when others are not able to defend
themselves. T h is obligat ion can neither be created nor destroyed. It is
logically  necessary  to  the concepts of liberty and property.

  N or  should w e confuse unalienable rights with “legal rights.” In
an ideal wor ld, legal r igh ts would be concrete applications of the
unalien able right  to  be free from  aggression . U n fortunately, legal
r igh ts frequently are, instead, grants of special pow ers and priv ileges to
som e at  the expense of others.

  T h e Declaration of Independence states that governm ents derive
“th eir  just powers from the consent of the governed.” T h is asser t ion
m ean s that for governm ent  to  der ive a just  power , the power must
first  reside in  the individual. If I consent , my lawyers can derive from
m e a just  power to handle my  bank account. But they cannot derive
from  m e a just  power to handle m y  n eighbor’s bank account,  whether 
I consent  or  not .

  If one does no t  have a just  power , one cannot give it to one’s
lawyer  or  to  the governm ent. T h e governed have no just power to
aggress, so  they cannot  give polit ician s a just power  to  aggress. Even  if
10 billion  individuals told their politicians to aggress, the sum  o f their
consents would still be zero. Making an action legal does not m ake it a 
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r ight  under  justice if it is in h eren t ly unjust. Legalized aggression  is
st ill aggression.

Can the state be “neutral?”

Polit ically , if an  action is not an aggression, libertarian principles
require non-intervention by the state; it should be neutral—on
religion , for  instance, or on the books we read.

  So m e people appeal to “neutrality” in order to sidestep the
quest ion of prenatal rights in the abortion debate. T h eir contention is
that  the “law  should no t  get  involved.” T h ere is a distin ction ,
however : the state can  be “n eutral” regarding only the desirability of
an act, not the right to perform  the act . O bviously , the state is not
n eutral in  pract ice w h en  it enables killing by legalizing it, subsidizing
it , and givin g it  police protection.

  W ith in its own boundaries, government cannot be neutral on
w h eth er there is a right to com m it any  act ; it  must  take sides. For
governm ent to be neutral on whether there is a right  to  com m it
abortion, it  would have to sit  on  its h ands and let  both  sides figh t  it
out  in the streets—clearly an untenable option. But even though
tak ing sides in  any rights dispute is inevitable, the problem  w ith
abortion is that the government has refused to justify denying
p r e n a t a l  p e r s o n h o o d .  U n d er  a n  i l l u s o r y  “ n e u t r a l i t y , ”  t h e
governm ent is actively protecting the killing of the child. Libertarian
pr inciples firm ly oppose legalizing aggression . When the state uses its
coercive m ight  to  protect aggressors at the expense of their victim s,
libertarians normally, and properly, object.

Begging the basic question

Abor t ion choicers often talk as if abortion is som eth ing a pregnant
w o m an does only to herself, as if abortion were a victim less-cr i m e
debate. But the charge against abortion is that abortion is hom icide,
the killing of one human being, or person, by another. Prenatal
h u m anity is the pivotal question in abortion. If abortion were a
victim less cr ime, it should be legal. If it  is h o m icide, then what about
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the victim ? T h e law  m u st  not  t reat  any hom icide as if no  one were
k illed.

  T h e most notable evasion of the homicide charge was made by
the U n ited States Supreme Court on January 22, 1973. In two cases,
R oe v . W ade and D oe v . Bolton , seven  o f the nine justices on the C o u r t
legalized abor t ion  on  demand until  birth.  To rationalize their
decision , they inappropriately invoked the right of privacy—w h ile
sidestepping both the m o r al n ature and the righ ts of the prenatal
child.

  W r iting for the seven, Justice H ar ry  A. Blackmun  p roclaim ed,
“We need not resolve the difficult question of when life begins.” H is
explanat ion for  why not  was unsatisfactory. H e went  on to explain :
“When those t rained in the respective discip lines of m edicin e,
ph ilosophy, and  theology are unable to arrive at any consensus, the
judiciary  at  th is point in the developm ent  o f man’s knowledge is not
in a position to speculate as to the answer.”10 T h is admission of
i n t e l l e c t u a l  i n a d e q u a c y  o n  t h e  m a i n  o b j e c t i o n  t o
abortion—h o m icide—m erely serves to prove that the judiciary had
no  good reason to legalize abortion.

  Even  som e respected con stitut ional legal scho lars who support
abortion choice, such as John H art  Ely, w ere appalled by R oe. In  a
1973 ar t icle, h e called R oe “fr igh ten ing”11 and explained why he
though t  “it is not constitutional law and gives alm o st  no  sen se of an
obligat ion to t ry to be.”12

  H ow should cour ts act  when undecided on  p ivotal questions
affecting two par t ies and  when they cannot avoid m aking a decision?
T o ssin g a coin will not do in such cases. T h eir  only reasonable course
is to  weigh  the possib le in juries that they would impose by a  wrongful 
decision  either  way and then choose to  avoid the worst  possib ility .
W h en a human being’s life is on the block, a proper legal system  gives
the ben efit  of the doubt  to  life. T h is is why  even advocates of capital
punish m ent call for stringent proof. If individuals accused of felonies
get  the benefit of such doubt, why not the beings in the womb?
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  W h at possib le wrongful in juries should th e R oe Cour t  have
con sidered? T h e pregnant woman allegedly faces a partial and
temporary loss of liberty; her fetus, however, allegedly faces the total
and perm anent loss of life and therefore liberty as well. T h e answer is
obvious. T h e Court  should have decided for life. Instead, th e Cour t
wrote th at “th e  unborn have n ever  been  r ecognized in the law as
persons in  the whole sense.”

   Interestingly, lack  o f legal personhood is not necessarily a
disqualificat ion for legal protection under current law. For exam p le,
eagles and  their eggs are not  considered persons, yet they have legal
protection. In R oe, th e Cour t  went beyond a two-t iered view of
h u m anity that perceives hum an  fetuses as in fer ior  to  hum an adults,
for it saw human fetuses as also inferior to eagle fetuses.

  But legal personhood is no  pro tect ion when the st rong want to
subjugate the weak. Many years ago, as Sir W illiam  Black stone wrote, 
“By  m arr iage, the husband and wife are one person in law, that is, the
very being or legal existen ce of the woman is suspended during
m arriage or at least is in corporated and conso lidated in to  that  of the
husband.”13 W h at R oe did w as to  suspend the very being and legal
existen ce of the ch ild during pregnancy.

  Black  people of African descent are called “Persons” in Article I,
Section 2 of the U S C o n st itut ion, and they were referred to as persons 
by C h ief Justice Roger B. T aney in Dred Scott . But  they were “not
included, and were not intended to be included, under the word
‘cit izen ’ in  the C o n stitution, and can therefore claim  n o n e of the
r igh ts and pr ivileges w h ich  that in st rum ent provides for  and secures
to citizens of the U n ited States. O n  the cont rary,” T aney wrote, “they 
w ere at that tim e considered as a subordinate and inferior class of
bein gs, who  had been  subjugated by the dom inant race, and, whether
emancipated or not, yet rem ain ed subject to their authority, and had
no r igh ts or  pr ivileges but  such  as those who  held th e power and the
G o vernm en t  m ight  choose to  grant  them.”14

  In 1774, two years before he wrote the D eclaration, T h o m as
Jefferson wrote, “The God, who gave us life, gave us liberty at the
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sam e tim e: the hand of force m ay dest roy, but cannot disjo in them .”15

Jefferson understood that holding slaves w as not  r igh t , yet he held
them. H is posit ion on abortion and when personhood begin s may
not  be  known, but his words at least appear to affirm  that our lives
and rights co-exist.

  C o n front ing the inherent contradiction between freedom  and
slavery is The Law  by  Frédér ic Bast iat, a Frenchman. Published in
1850, it  is now basic libertar ian  r eading. Bastiat asked, suppose a
pr inciple “som et imes creates slavery and som etim es liberty?” H e
replied, “T h is confusion of objective will slowly enfeeble the law and
impair the constitution.”16 H e also  wrote, “W e hold from  G o d the
gift  wh ich  includes all others. T h is gift is life—physical, in tellectual,
and moral life.”17

  T r eat ing “personhood” as a legal privilege is wrong. U n alien able
r igh ts presum e personhood. Since unalienable rights are pre-legal, so
is personhood.18 Personhood is a n atural m etaphysical fact , not an
arbitrary legal artifact. In the end, R oe left  the door  open to further
h ear ing of when personhood begins, but the Cour t  wou ld rath er not
com e to gr ips with it. Later, it rejected two cases on when one’s life
begin s that w ere brought  by  the fathers of aborted children.19

  If the Court could have shown that abortion is no t  homicide, it
would h ave done so .  And that  would h ave resolved th e debate, at least
for libertarians. Libertarians support the right to privacy. But
h o m icide, th e killin g of one human being by another, is not a private
m atter. It is no t  a sim p le m atter of cho ice. If it  were, th en “rights”
would m ean  that  the weak have no rights, and libertarianism  and the
very idea of righ ts would be m ean ingless.

II. SCIEN TIFIC AN D  PHILOSOPHICAL FACTS OF LIFE:
W H Y ABO R T I O N  I S  H O M I C I D E

Biologically, when does life begin?

Why do  people say, “C h ildren come into the world at birth,”
sounding as if  storks bring them? O bstetrician s k n o w  t h at at
conception the woman has already reproduced, that they now have
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not  one but  two patien ts to  consider : mother and child. Since a
pregnant  woman is in the world, her womb is in the world, and so is
t he fetus in  h e r  womb; sh e h as been  in the world since D ay
O ne—conception. T h e media reported a case where one twin was
born  O ctober 15, 1994, and  h is sister, January 18, 1995.20 W h at their
different  bir thdays will m ark  is on ly the dates each exited the wom b .

  W h en does the hum an  b eing begin  life—at  least  in sim p le
biological term s? U n less abor t ion and related issues are raised, people
general ly  know that  their  own l ives h ad a neat beginning at
conception.

  A  h u m an being’s growth  is a con t in u u m : from zygote, to
embryo, to fetus, to  newborn, to adult.  Such term s do not indicate a
ser ies of discrete entities; they are m erely useful labels for pointing to
different stages of the developm ent of the self-same individual. A frog
is no t  the descendant of the tadpole; frog and tadpole are one and the
sam e an imal. The infant does not descend from the fetus; infant and
fetus are one and the sam e individual.

  T h ere is a sh arp distinction between before and after conception.
A gam ete, a sperm  o r  an ovum , is a radically different  kind of th ing
from  t h e zygote that results when the sperm penetrates the ovum. By
itself, no  sperm or  ovum  h as the power to m ature in to  an adult.
G ametes that do not unite end up as dead gam etes. T h o se that do
un ite cease to  exist ; what exists then is a radically different k ind of
entity.

  Fertilized ova, zygotes, have the power to m ature into adults.
Still, it  is difficult  to think that the zygote inside one’s mo ther  was
“me.” But by playing one’s life in  reverse, as if in  a movie, getting
younger day by day until we reach D ay O ne, we find no way to
iden t ify any day when  w e were essentially different from  the day
before—unt il concept ion. T h e moment before, there was no “me.” If
a different sperm  o f my father had fused with my mother’s ovum , it
would no t  have been  m e but som eone else, a boy perhaps.

  D r  Edm u n d A. O pitz observed: “N obel laureate and gen eticist
F r ancis C r ick  h as est imated  tha t  the  amount  of  in format ion
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contained in the chromosomes of a single fertilized human egg is
equivalent  to  about a thousand pr inted volum es of books, each  as
large as a volum e of the Encyclopaedia Britan n ica.” D r  O p itz added,
“What does this m ite of hum an life accomplish  dur ing these first 20
w eek s? O ur  lit t le gen ius, beginn ing as a fertilized egg, operatin g in
cram p ed quarters, poor  ligh t  and with unlikely materials, takes less
than five mon ths to  m anufacture a brain, plus a few m inor organs.
N ot  bad for  a beginner?”21

Philosophy: When does personhood begin? 

Life, personhood, and rights are separate and distinct subjects. In
ordinary conversation, “life,” “hum an life,” and “human being” can
be used in terch angeably with “person” without difficulty. H owever ,
w h en abortion is at issue, they are not necessarily synonymous.
So m etim es they are m ean t  in a biological sen se, at  o ther tim es
ph ilosophically , and st ill o ther tim es, there is a sw itch ing back and
forth, often without recognizing there has been a change in m ean ing.

  Biology, a life scien ce, does not delve into either personhood or
r igh t s. A n  inqu i ry  regard ing  when  personhood  beg ins—and ,
therefore, w h en rights begin—m u st  turn  from  b iology to philosophy. 
In philosophy, a more precise label for entities with rights is not
“human being” but “person.” Libertarian principles do not define
“person”; they sim p ly take personhood as a given.

  H ow should w e defin e “person”? A definition that is accepted
even  by  many abort ion proponents, especially am o n g libertarians, is
that a “person” is an anim al w ith  the capacity for reason and choice.
T h is capacity, this rational nature, is what establishes us as beings
w ith  t he obligation not to aggress.

  G iven  th is defin ition, the argum ent is: 1) anim als w ith  the
capacity for reason and choice are persons; 2) hum an zygotes are
anim als w ith  that capacity; 3) therefore hum an zygotes are persons.

  M an y  w o u ld respond:  N ice sy llogism ,  bu t  in reali ty,  i t’s
impossible for human zygotes to have the capacity for reason and
choice. Such skeptics apparently are using one m ean ing of “capacity”
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and are failin g to  not ice it  has two m ean ings: 1) root capacity for
functioning (a  thing’s already existing nature, which is there from  t h e 
begin n ing of its existen ce), and 2) act ive capacity, actual functioning
(a r igh t -now demonstration of the root capacity). T h e meaning of
“capacity” relevan t  to  the sy llogism —and  sufficien t  for human
zygotes to be persons—is 1) root  capacity.

  Ano ther fact  about  the nature of personhood can help show why
root  capacity works, so  let ’s digress to  consider  it.

Personhood: D evelopm ental or a constant?

Sin ce the human body is a th ing that develops and grows, m any
people assum e that therefore, so does personhood. The fact is,
however , personhood is not developm ental; it’s a constant.

  If personhood were developm ental, then the right not to be killed 
(co m m o n ly called the r ight  to  life) would h ave to  be developm ental,
too . But  how can  th is r ight  be developm ental? T h ink of it  th is w ay: A
h u m an being cannot be partially killed and partially not killed. To  be
a person is to have the right not to be killed. This right cannot be put
on  a scale of degrees; it is an either/ or , just as alive or  dead is an
either / or .

  A  “developm ental” approach to personhood makes no sense. If
the so-called “potential person” m ay be killed at whim , it  is sim p ly a
non-person. If it is a person, we m ay not  choose to  k ill it  on  a whim. A 
poten t ial, partial, or lesser individual right not to be killed that can be
set aside is, in  effect , a non -r igh t . A being is a person or not; there is no
in-between moral, or even logical, class of beings.

  In R oe,  however , the  Court  assu m ed th at  there is ano ther
category of human offspring: “potential life,” which lies som ewhere
betw een  “non-person” and “person.” In the Court’s view , with the
increasin g physical  developm e n t  o f h u m an  b ein gs co m es an
increasin g moral standing and, therefore, an increasing level of rights,
unt il at  som e point in our developm ent, we acquire “full rights.”

  Sin ce h u m an beings do not mature until  adulthood, why not
perm it in fan t icide? Apparently seek ing a tim e to start applying the
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brak es, Blackmun  wro te, “W ith  r espect to the State’s impor tant  and
legit imate interest in potential life, the ‘co m p ellin g’ point is at
viability . This is so because the fetus then presum ably has the
capability of m ean ingful life outside the mo ther ’s wo mb .”22 But what 
is m ean ingful? By  whose standard? In ordinary language, “viable”
m ean s “capable of livin g or developing in norm al or  favorable
situations.” T o  abortionists, “viable” requires survivability  under
hostile conditions. Either way, what does viability have to do with
w h at an  entity is, or with the right not to be killed? T h e principle the
Cour t  advanced here is that if you need help, you can be killed, but if
you can  m anage, you cannot be touched. U n der viability , the m ore a
child needs the womb, the less r igh t  sh e has to stay there.

  Moreover, viability is not  a stable point. Since R oe, th e age at
w h ich  prematurely born children survive in incubators has been
lowered. As Justice San d r a  Day  O ’C o n n o r  w r o t e, “T h e R oe
fram ework, then, is clearly on a collision course with itself.”23 G iven
current m edical technology, we can talk of viability at both ends of
prenatal developm ent .  Zygotes in  p et r i dish es and  embryos in
cold-storage are clear ly livin g outside the mo ther ’s wo mb . Indeed, if
artificial wombs are eventually  per fected, m any children m igh t  no t
ever  reside in  a  woman’s body.

  Black m u n  m ixed  t ech n o logica l  m edical  p r o b lem s  w i t h
ph ilosophical ones. Viability  is not  a test of personhood; it is a test of
the level of medical technology and of the com p eten ce of medical
personnel. T h e fact  that th ey lack  the ability  to  m ain tain a life does
not  give them or anyone else a right to take that life. Their inability is
ir relevan t  to  wheth er an other’s death  is a h o m icide or  not .

  Libertar ian  law professor  Rich ard A . Epstein  called the Cour t ’s
stand on viability “astonishing,” pointing out that R oe p laced no
m ean ingful barrier against abortion even after viability.24

“...[T ]h e  Cour t  ho lds that  the state is en  t i tled, bu t  no t  re quired, to  pro  -
tect its, the un born  child’s, in  ter est. T h e rea son for the en t i tle m ent is
that  the fe tus is n o w  ca pa ble o f an  in de pend ent life out  side the m o t h er.
But the prob lem  is, why  shou ld no t  the claim s o f the fe tus [be tween vi -
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abil ity and birth] be suf fi cien t ly strong to re quire, and  no t  m erely to
per m it,  the state to in ter vene for its pro tec tion? A f ter the Cour t  ex -
pressed such firm  view s on  the proper bal an ce [be tween the claim s o f
the woman against those of the fe tus] un  t il t he on set  o f vi abil ity, it gave 
no  ex p la na t ion why  t he state m u st  be al low ed to m ak e it s  own choice
af ter that t im e.”25

Two meanings of “capacity”

Let us return to “the capacity for reason and choice.” Abortion
choicers often insist that “capacity” refers only to the second m ean ing 
given  above—to the ability  to demonstrate reason  and choice right
now. If th is w ere its only m ean ing, then what about people generally
recognized as persons, such as people who are profoundly retarded,
people in com a, st roke vict ims, and the senile? T h ey m ight  not  be able 
to  reason  or  choose at a given  m o m ent. In fact, under such a
defin it ion, we all have grounds to worry if we sleep too soundly.

  Most abortion choicers probably oppose equating fetuses with
com atose and retarded h u m ans. “[W ]e all agree that they [retarded
h u m ans] are persons and we cannot justifiably kill them ,” the
A ssociation of Libertarian Fem inists took care to say.26

  Everyone begin s life “m entally incom p eten t .” But  if life-long
“mentally incompetent” humans are persons,  why not humans
whose in competence is temporary? Im m atur ity  is no  libertarian test
for rights. T h e Libertarian Party platform  states: “Individual rights
should not  be den ied [or ] abr idged...on  the basis of...age.”27 It  has also
opposed “governm ent  d iscr imination directed at any...artificially
defin ed sub-category of hum an beings.”28

  T r u e, in  o n e sen se, capaci ty m ean s a p o w er  t h at can  b e
dem o n strated right now. In another sense, however , capacity m eans a 
power  that n eeds t ime to “warm up” or be “repaired.” Think of a
computer  program . It  m igh t  have to undergo 167 steps before it can
perform  the task  it  was design ed for . Still, w e say  th is program  h as the
capacity to function right from  the begin n ing.

  C apacity can refer to a being’s n atural, underlying power to
actualize reason and choice. W h en a talent is undeveloped, it is still an
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actual talen t . More strongly, even when one’s capacity for reason and
choice is undeveloped, one still has an actual capacity, an actual
power . H u m an beings begin life with the capacity to actualize reason
and choice; this capacity is in our genes. T o  k ill h u m an beings early in
life is to  dest roy their capacity for reason and choice as well as their
lives.

  H owever  m u ch we change during life, our rational nature, our
personhood, is a constant. Such a posit ion is Aristotelian. C o n sider
w h at Ayn  Rand, an adm irer of Aristotle, saw fit to quote approvingly 
w h en reviewing John H er m an Randall’s book  on  h im. O n ce again , it
shows what views Rand held when not addressing abortion:

“O b ject in g to  ‘the...[view  t h at ] “any  th ing m ay be fol lowed by  any -
th ing,’” Pro fes so r  Ran dall wr ites: ‘T o  such  a view ...A r  is to t le an  swers,
N o! Every pro cess in volves the op era t ion o f de ter m i nate pow ers.
T h ere is no th  ing that can be com e any  th ing else w h at  so ever. A  th ing
can  be co m e only what it has the spe cific power  to  be co m e, on ly what
it al ready is, in  a sen se, po  ten  t ially. And  a th ing can be un der stood  only 
as that  k ind of thing that has that kind of a spe cific power ; while the
pro  cess can  be un der stood  only as th e op era tion, the ac tu  ali za tion , the
func tion ing o f the  pow ers of its sub  ject  or  bearer.’ ”29

  Making judgm ents and free choices are activities of person s. If
o n ly  the  presen t  capabi l i ty  to  do these  th ings  counted,  then
personhood would be, in  the words of one abortion choicer, “a state
h u m ans grow into, perhaps months or even a few years after birth.”30

Most abortion choicers, however , are  not  willin g to  adm it even  the
m ere possibility that choice on infanticide is a logical consequence of
their argum ent.

  N o sperm or  ovum can  grow up  and debate abortion; they are not 
“program m ed” to  do  so. W h at  set s t h e person  aside from  the
n on -person  is the root  capacity for reason and choice. If this capacity is 
not  in a being’s nature, the being cannot develop it. W e had this
capacity on D ay O n e, because it cam e with our  hum an  nature.

  In o ther  words, to  be an  actual person, human beings need do
noth ing but be alive. W e were all very m u ch alive at con cept ion.
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O n e-celled  hum an beings are not “potential persons”; they are
persons w ith potential. W h en do hum an beings becom e persons? The
answer is, human beings do not become persons; human beings
sim p ly are persons from  D ay O n e.31

Abortion choicers are divided on personhood

Plan n ed Parenthood—w h ich  runs the largest ch ain  o f abor t ion clinics 
in  the  country—m ade a pub lic co n fessio n  o f it s igno rance on
personhood in a full-page ad it ran  in 1988. T h e headlin e read, “N ine
Reasons Why Abortions Are Legal.” O nly the third reason raised the
quest ion of when personhood begins. “O n  th is quest ion,” it said,
ech o ing R oe,  “t h ere  is  a  t rem e n d o u s spec t rum  o f rel igious,
ph ilosophical, scien t ific and m edical opinion. It’s been argued for
centur ies.”32 A n d it h as been  argued vigorously am o n g abor t ion
choicers.

  T o  H arvard law professor Laurence H . Tribe, “...as pregnancy
progresses, the fetus’s value becom es ever  harder to deny. T o  m o st  of
us, the more the fetus is like a baby, the m o r e we must admit that  the
m o r al p icture reveals two  beings. Even som eone who is strongly
pro-cho ice bu t  who  has seen an ultrasound picture of a fetus m ay be
offended by any suggestion  that only one human life is at stake.”33

  M o r eover,  “Libertarian s h ave qu ibbled en d lessly  over  t h e
quest ion of when the fetus actually becom es capable of rationality
and therefore a person,” wrote the Association of Libertarian
Fem inists. “T h e fact  that  there is no  exact b iological poin t  of change
that can  be ascer tained has presented a slippery problem  for those
who  base their  moral case [for  abortion] on biological or even
psychological criteria.”34

  N or  does the slippery slope necessarily end at  b irth. “In fact,”
wrote Winston L. Duke, “there is little evidence that termination of
an infant’s life in  the fir st  few  m o n t h s fo llowing extraction from  the
womb  could be looked upon as murder. Recent studies suggest that
cognit ive developm ent  does n o t  b egin  u n t il t h e age o f n ine
mon ths.”35
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  A n d in 1963, Planned Par ent  hood it  self said, “Abor  t ion re quires
an op era tion. It k ills the life of a baby af ter it has be gun. It is dan  ger  -
ous to  your  life and  health .”36

  If abor t ion choic ers could dis prove that abor t ion is hom i cide—to
the sat  is fac t ion of their  side at least—would they not ad ver tise in  stead, 
“N ine Rea sons Why  Abor  t ion Is N ot  H o m i cide?” T h ey do not,  be -
cause they lack  even  one good rea son .                                                        

Who should de cide?

Abor  t ion choic ers t ry  to  get  around the in  tel lec tual ch aos on their
side by say ing, “Let th e woman de cide.” If one is free to de cide
w h eth er an  o ther is a per son, then  who  ever  is st rong est  will do  the de -
cid ing, and  we all h ad bet ter be think ing about  our  own pros pects.

  Be sides, t reat ing per son hood as a m at ter of per sonal opin ion can
lead to  st range re sults. Imag ine two preg nan t  women de bat ing pre na -
tal per son hood. O n e says that her fe tus was a per son at con cep t ion.
T h e other says h ers will not be a per son un  t il b irth. Both fe tuses w ere
con ceived the sam e day. As the women de bate, a drunk driver hits
them, kill ing both  fe tuses. W h at  wrong h as the dr iver com  m it  ted? If
it  is a mo ther’s choice w h eth er her fe tus is a per  son, then to be con sis -
ten t , we would have to say  that the death of one fe tus is a h o m i cide
but  the death  o f the other is only, say, de st ruc tion  o f prop erty. T h is is
ab surb, of course, for  the two fe tuses w ere, ob jec t ively , th e sam e kind
of be ing w h en alive.                              

  W h en un w anted, she is a fe tus; if w anted, sud denly sh e is a baby
or  child. Ms. m aga zine, for ex am ple, re fer red to the fe tus as a baby at
least  twenty t imes in a one and one- half page ar t i cle.37 A  w o m an who
m is car  r ied does not  say  she lost her fe tus. Sh e says, “I lost  my  child,”
or  “I lost  my  baby.” A  lib er tar ian who  sup ports abor  t ion missed a
m eet ing be cause of what he called “a death in the fam  ily .” H is w ife
h ad m is car  r ied at five mon ths.
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III. M O R E FA C TS OF THE SITUATION: APPLYIN G
LIBERTARIAN  PRIN C IPLES TO  T H EM

What about the  woman’s right to lib erty?

T o  John H art Ely and Laurence T ribe, “T h e point of R oe v . W ade w as
not  that  the Supreme Court had too lit t le ‘scien t ific’ inform ation
about  when life began  o r  what a fetus was, but rather that the
G o vernm ent ...could not  overr ide the righ ts of the pregnant woman.” 
T h ey added, “It w as a question of rights, not an issue of biology or a
m atter of defin it ion that  R oe resolved.”38

  Is prenatal homicide defensible on the level of rights? O nly if
childhood dependency is a capital offense against innocent parents, or 
if parents h ave an  unalien able right  to  abandon  their children and let
them die.

  Before considering why the ch ild h as the r ight  to  be in  h er
mother ’s womb , let  us exam ine what one abortion choicer39 asser ts is
“th e best philosophical defense of the pro-choice posit ion.” It is
ph ilosophy professor  Judith  Jarvis T h o m son’s famous ar t icle, “A
D efen se of Abortion,” written in 1971, two years before R oe.40 T h e
k ind of argum ent T h o m son made is invoked by many abortion
choicers, including libertarians.41

  C allin g an  unwanted fetus an “unborn person” (for argum ent ’s
sak e only), T h o m son attemp t s to  prove the fetus an  aggressor and her
mother a victim . In  the most fam o u s part of her article, T h o m son
analogizes unwanted pregnancy to the case of a violinist with a
life-endangering kidney problem .  To save h is life, h is fr iends hook
h im up to a sleeping stranger, who clearly had not volunteered to be
used as a dialysis m ach ine. It is the stranger’s r ight  to  declin e to  be a
good Sam aritan . If the st ranger unplugs the violinist, who then dies,
T h o m son argues, it is not the stranger’s fault. Sim ilar ly, T h o m son
argues, so do pregnant wom en have a right to unplug their children.

  H er argum ent fails for various reasons, the m o st  dramatic being
that it is no t  a defense of abor t ion as it actually happens.42 As
T h o m son herself recognizes, there is no right to secure the violinist’s
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death , to  slit  h is th roat . The aborted child is not m erely  “unhooked”
and allowed to die.

  But does T h o m son succeed in defending m ere rem o val of the
child, where death results from  lack  o f sustenance? Sh e wishes us to
see abor t ion as essen t ially  passive, as m erely a refusal to aid th e ch ild.
A ssu m ing it were passive, wou ld the mo ther’s refusal to aid her child
be aggression or not?

  T h o m son has critics on the abortion choice side. O n e is R ichard
A . Posn er, a legal scho lar and a judge of the U S Cour t  o f Appeals. H e
wrote:

“T h o m  son  is r igh t  that  we don’t  force peo p le to  do n ate kid neys to
st ran g er s, o r  even  to  fam  ily  m em bers. But  nor  m ally  the po ten tial do -
nor  is no t  re spon  si b le fo r  the con  d i t ion that he is asked to al le vi ate, in
the way that  a  woman (un  less she has been raped) is re spon  si b le, al -
though  on ly in part, for the fact that she is preg nant.  T h e dif fer ence in
evi den  t iary  dif fi culty  be tw een ask  ing who hit  X and ask ing w h o  failed
to  save X  is a st rong prac ti cal rea son  again st  li ab il ity  for fail ing to be a
good Sa m ari tan. So al though by stand  ers are not  re quired to res cue per -
sons in  d is t ress, so m e one w h o  cre ates the dan  ger , even  if non  to r  -
t iously , may be re quired to at temp t  r es cue, and  per  haps that  is t h e
proper anal ogy to  the preg n an t  woman  who  wants to ter  m i nate her
preg n ancy.”

  Posn er  is on  the r ight  t rack  in not icin g that  the pregnant woman
is no t  a mere bystander who may choose to save or not save an
endangered person. Sin ce sh e is a cause of the ch ild’s predicam ent,
then presum ably the woman does have a duty to protect her child
from  h arm . O n ce again , the duty to protect  people we endanger is the
foundation of parental obligation.

  U n fortunately,  Posner then changes the topic radically by
talk ing, as T h o m son did, about rescuing people that one did not
endanger:

“Moreo ver, sin ce tor t  law  m ay re quire som e on e who be gin s a res cue,
even  if un  der  no le gal duty  to  m ake the at tem p t , to  see it  th rough  to
com  p le t ion with all due care, abor t ion could be com  p ared to the case
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w h ere, h av ing agreed to do nate a kid ney, you change your m ind on the 
op  er at ing ta ble and  if you  are per m it ted to  with  draw at that late date
the in  t ended re cipi en t  w ill die. O f course the woman does not,  by vir  -
tue of agree ing to  in ter course, agree to be com e preg nant.  But per h aps
w e shou ld ask  w h ether  she  took rea son  able m eas ures to  m ini m ize th e
r isk  o f preg nancy—w h ether ,  in  other  words, she was care less in  p er  -
m it  t ing her self to be com e preg n ant; fo r  som e one who  to r  t iously en -
dan gers an o ther has a clear le gal duty to aid the en dan  gered per son .”43

  If Pos n er  had dis cussed the ob li ga t ion not  to  tor  t iously en dan ger
an other in the first place, he m ight  have re m ain ed on track. In stead,
h e st rayed to fur ther top ics, lead ing h im to con clude, “A ll th is is a
great mud d le...it  does not  pro  vide a sure foot  ing for ju di cial de ci -
sions.”44 

  A m o n g the points h e raised th at can  be set aside is h is res cue
model. Res cue is ir  rele vant , be cause pre su m a bly the res cuer was a w it  -
n ess, no t  the one who caused the need for res cue.

  A n  o ther is agree m ent, which raises such ques t ions as: “W h o
agreed and who did not,  and to what?” Even  if the fa ther and  the
mother agreed to con ceive a ch ild and suc ceeded in do ing so, a third
party is af fected: the ch ild. W h ere is the ch ild’s agree m ent? In  agree -
m ents be tween  par ents re gard ing chil dren, the child should be a third
party bene fi ci ary , not a vic t im. An agree m ent has no stand ing against
som e one af fected by the re sults of the agree m ent  but  who did not  con -
sent  to  it .  The par ties to  an agree m ent can not  w aive the non-
 aggression right of non- consent ing peo ple. N ewly con ceived chil dren 
are not  par ties to  any  agree m ent. T h ey cer tain ly could not have been
pr ior to con cep t ion.

  T h o m  son failed to  raise, let alone an swer, criti cal ques t ions. For
ex am  p le, w h at if it  were the stranger’s fault  that  the vio  lin  ist  needs life 
sup port? A c tu  ally ,  Thom son’s vio  lin  ist anal ogy serves as a good ex -
am ple of the con  cept  of chutz pah. O n e il lus tra tion of th is Yid dish
term  is a m u g ger  who  shouts, “H elp! H elp!” as h e beats up his vic -
tim .45 C o n  t rary  to  T h o m  son, the zy gote is not  an at tacker.
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D e fend ing the child’s rights

W h en a child is con ceived, the ch ild is h elp  less. T h is can  put  the needs
of par ent and child in se r i  ous con  flict . But  it  does not  put  their  r igh ts
to  be free from  ag gres sion  in con flict. But what about the mo ther ’s
n eeds in  such dif fi cult cir cum  stances as, for ex am ple, w h en her life is
in dan ger ?

  T h is is sue is a “life- boat” prob lem . In  such situa t ions, eve ryo  ne’s
life is at  r isk ,  but  none of them  is at  fault . Be cause no  body has a righ t
to at tack  the in  no  cen t ,  no body caught in a dire cir cum  stance has a
r ight  t o  a t  t a c k  a n y  o f  t h e  o t h  er s .  T h e  m o t h e r ’s r igh t  t o
self- preservation does no t  tu rn  her child into a m ere “th ing” that she
m ay de st roy at  will. T h e doc tor’s goal should be to save both  pa tien ts, 
mo ther and child, but they can only do the pos si b le. T h e goal of
pre ma ture de liv er  ies is to  help  both . The goal of an abor t ion,
how ever , is a dead fe tus.

  In any event, hard cases should not ob scure fun da men tal is sues. If
abor t ion per se w ere not  ag gres sion , then hard cases would not raise
the is sue of r igh t s. H o w  w e deal w ith  o th  ers and  their  r igh ts when we
are in grave dif fi cul t ies is a t rue test of whether we hold a one- or  a
two- t iered view of h u  m an i ty.

  W h at abor t ion choic ers are say ing is that in any preg n ancy, the
w o m an’s lib erty is para moun t . H ow ever , lib erty is no t  para moun t .
Life and lib erty are equal rights; both are m erely form s o f the sam e ba -
sic r igh t : the right  to  be free from  ag gres sion.

  Be cause m o st abor t ion choic ers re coil at a “righ t” to  a dead fe tus,
they pre fer  to  use euphe misms for abor t ion, such as “pro- choice,”
“preg nancy ter m i na tion,” and “re pro duc t ive r igh ts.” In  ter est in gly,
som e lib er tar ian abor t ion choic ers in  sist  they fa vor on ly an “evic -
tion” abor t ion: the child is re m o ved in  tact and alive; if sh e does no t
sur vive, that is too  bad. So m e try to deal w ith  con flict ing n eeds by
not  ing the com  m on  un  der stand ing of the non- aggression  pr in ci ple:
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A l though  w e may not ag gress again st  one an  o ther , we have no posi -
tive ob li ga t ion un der r igh ts to  help one an  o ther.

  T h e evic t ion ar gu m ent,  how ever , over looks at  least  two  im por  -
tant  dis t inc tions: 1) k ill in g ver  sus let t ing die, and 2) who  is caus ally  re -
spon si ble?

Kill ing  ver sus let t ing die

Letting die at least does not  shut  off the possib ility  of survival,
h o w ever  theoretical and  remote this possibility m igh t  be. For
exam p le, in  hysterotom y  abortions (which are sim ilar  to  C aesarian
deliver ies), ch ildren  have em erged alive.

  In the real wor ld, however , the evict ionist’s position gives only
lip  service to the m o r al dist inction between intentional killing and
let t ing die, and those who  give such service are playing let’s preten d
w it h  so m ebody  e l se’s life. M o st  a b o r t i o n s are in t en t iona l ly
dest ruct ive, no t  sim p le “let t ing die” procedures. Abortions do not
m erely place ch ildren in grave danger of death. In fact, the entire
point of abortion is intentional destruction of the fetus.

  In theory, we could enact a law that lim its abor t ion to intact
rem o val. O n  the sur face, such a law would seem  to  reflect  the
non-aggression principle. W h en the cord is cut at birth, the parents
can  p assively abandon their  child by walking away. Eviction,
however , is not  passive; it  is an active in tervention against the child.
Both attack and negligence can be form s of aggression .

  N oneth eless, the heart of the eviction argum ent  must st ill be
addressed. W h at  if the mother could leave right after conception as
easily as the father? With in vitro fer t ilization , everyone can  w alk  off
w ithout  anyone attacking the child. If they do walk off, they put the
child, of course, in harm ’s w ay. H ave parents a r ight  to  leave ch ildren
unattended in  h azardous situations? If their children die, is that
sim p ly regrettable, like fam ine victim s dying because no one gave
them assistance? For parents, as regards obligations, is there no
difference between their own children and the children of strangers?
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  T o  abandon one’s ch ild in  t he petri dish is sim ilar  to  put t ing her
on  board one’s airp lan e and then jumping out, leaving her on the
plan e to  crash, and doing all this without the child’s consent . Perhaps
a stranger with a suitable womb will happen by who is willing and
able to adopt her. H owever , what if this does not happen?

  Interestingly, even  m o st abortion choicers consider gross neglect
and outrigh t  abandonment to be cr iminal behavior. W h en children
h ave m edical em ergen cies in  the middle of the night, m o st  parents do
not  go back to sleep saying, “So what if m y  child m ight  d ie? I have the
r ight  to  control my own body , don ’t I?”

  It  is t rue th at th e m ean s a  woman must  use to  mo ther her child
before birth are quite different from  the means she uses after birth.
But what difference does it m ake, in prin ciple, whether her child is in
the cr ib or in her wom b ? W h en she nurses her infant or carries her in
h er arm s, sh e is usin g the sam e body she used to  car ry  that  sam e ch ild
to ter m .

  A s even  m o st  a b o r t ion  cho ice rs  know,  paren t  and  good
Sam aritan are not analogous roles. Parents owe their im m ature
children support and protection from  h arm . Why are they obligated?
D id w e have the right before birth to be in our mo ther’s w o m b ?

Causation: Who is  mugging whom?

A  child’s creation and presence in the womb are caused by biological
forces independent of and beyond the control of the child; they are
brought  into play by the acts of the parents. T h e cause-and-effect
relationship between heterosexual intercourse and pregnancy is
w ell-known . The child did not cause the situation. The parents are the 
causit ive agents of both the pregnancy and their child’s dependence.

  W h o  among us could have chosen not to begin life, or not to
inhabit  our mother’s body when conceived? Inhabitin g the mother’s
body is a direct byproduct of the parents’ volitional act, not the
child’s. W h at th e prenatal child does, she does by necessity. T h is
n ecessity  is also a direct byproduct of the parents’ volitional act.

117         

Volum e 19 N umber 3/ 4 1999



  N o  one survives w ithout  cer tain  necessit ies of life and very
immature  ch i ldren  cannot  ob ta in  them wi thout  ou tside help.
C h ildhood dependency is a fact of nature, like the liquidity of w ater.
Abor t ion choicers know that the stork does not drop children on our
h eads. Yet, m any insist, parents are not responsible for “accidental”
pregnancies. T h is asser t ion raises two m ean ings of “responsible for”:
1) being the source or cause of a consequence, and 2) being
accountable to others for  the consequence, owing them .

  O n e cause of the ch ild’s existen ce, the union of a sperm  and
ovum , is natural. But it is dependent upon an antecedent cause, the
h u m an action that enables the two cells to com e together . N ature
does not  do it s  part  without hum an  act ion. What parents cause to be is 
not  just a child but a child with needs; it is a package deal. A child
would not  be in  need of susten an ce and in need of help if she did not
exist .

  T h e stork  did not  do it. T h e fact  of paren tal agen cy refutes any
asser t ion that the child is a trespasser, a parasite, or an aggressor of any 
sort.

  Sin ce a pren atal ch ild is w h ere sh e is because of h er parents’
actions, sh e can  be said to  be act ing as her parents’ agent—w h ich
places her alleged “guilt” squarely on her parents’ h eads. W e might
even  say  that  the mother aggressed against herself, except that, by
defin it ion, harming others can be aggression; harming onself is not.

  T o  conceive  an d  t h en  a b o r t  o n e’s ch i ld—even  b y  m ere
eviction—is to  turn  conception into a deadly trap for the child. It is to
set  her up in a vulnerable position that is virtually certain to lead to
h er death . C o n cept ion followed by eviction from  the womb could be
com p ared to capturing som eone, placing her on one’s airplan e, an d
then shoving her out in mid-fligh t  without  a parachute. T h e ch ild in
the womb is lik e a capt ive; sh e is in  the situat ion involuntarily, and
sh e cannot  fend for herself. A  capt ive is not  t respassing on the captor’s 
proper ty , by defin ition. (Evictin g or abandoning one’s ch ild canno t
be regarded as releasing h er from  capt ivity , because th is does no t
term inate childhood inability.)
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  W h en abortion choicers lik en  the paren t  to  the good Sam aritan,
they talk as if feeding one’s own  children is charity. It is a kindness to
give ch arity, because nobody has an  obligation under unalienable
r igh ts to do so. G iving to charity is a m atter  of cho ice, by defin it ion.
A  good Sam ar itan  is not  a causative agent  of ano ther’s n eed fo r
support; good Sam aritan s are chance bystanders. In procreation,
parents are not chance bystanders; they are active, cooperative
participants, even when children are conceived in v itro.  Conception
and pregnancy is a com m on and foreseable risk of even careful sex.

  U n der libertarian  pr inciples, parents have the sam e negative
ob ligat ion towards t heir  children that  they have to strangers:
non-aggression. T h e quest ion is whether it follows that even given
that parents are responsible for (caused) their child’s existen ce, are the
parents also  r esp o n sib le (acco u n t able) fo r  h er  suppor t? So m e
abortion choicers claim  that  when parents let their child starve to
death , they have not violated any posit ive r ight  of the ch ild an d
com m itted aggression. T h ey are m istaken.

The non-endangerment principle

Basically ,  non-aggression  is a n egative obligation, like do not com m it
robbery . If w e co m m it  robbery , we owe the victim  rest itut ion and
com p ensation. But we can also incur positive obligations even if we
h ave not  done harm . For exam p le, a cont ract  is not  an initiation of
force, yet by m erely sign ing the contract, each party to it  now owes
each  o ther  perform ance. T h ere is no aggression—unt il and  unless a
participant fails to perform .

  Parental obligat ion does not  ar ise out  of cont ract ,  tort,  the m ere
fact  of concept ion,  or out  of the biological relation sh ip of parent  to
child. It arises because the parents voluntarily (even if they did not
intend it) gave themselves a life-or-death  control over their child. T o
w ithho ld their support is to endanger the child. Parents owe support
because th ey have no right to use their  control to  cause dan ger and
then let the harm  h appen.

  T h e two cent ral aspects to  conception that are relevant to rights
are: 1) It is voluntary on the paren ts’ part,  and not on the child’s; the
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situation  is imposed on  the ch ild. 2) T h e parents’ life-or-death  control
over the child is total; it is they who have established and control the
entire situation. If the child dies due to their withholding or
w ithdrawal of life support, they have not m erely let h er die; th ey have 
k illed  her.

  T h ere is a dist inction between risky behavior and threats of
h arm . Life is a ser ies of r isk s, and  th ings do happen. W e could
com p are parental obligation to lighting a barbecue in our backyard.
N orm ally , ligh t ing the fire presents only risks inherent in any
controlled fire. But if th e fire begins to spread to our neighbour’s
proper ty , it  now presents a threat  of h arm , and  we caused the dan ger .
If their  property catches fire, w e caused the harm as well as danger; we
h ave in it iated force. Sin ce w e may not initiate force, we m ay not
threaten others w ith  har m  and then let the harm befall them.

  T h er e f o r e ,  a l t h o u g h  t h e  n o n -en d angerm e n t  p r inc ip le  i s
essen t ially  negative, it  contains a posit ive obligation proviso: if w e
endanger innocent people without their consent, we m u st  protect
them from the harm because of our obligation not to aggress.

The child’s right to be in the mother’s w o m b

So m e abor t ion choicers say that life is a gift to the child by the
parents, a gift  that does not  b ind the paren ts. A  “gift,” however,
implies the option to refuse to take it, and beginning life is not an
opt ion for the child. H er  life is th rust  upon her , as is her need for life
support and her inability to fend for herself. C o n cept ion does no t
m ake a ch ild  worse off (or  better off) than before, because the child
does not  pre-exist conception. But she is created vulnerable to harm .

  T h e parent-ch ild  relationsh ip is unique as a situation; it is the only 
relation sh ip that begins when one side causes the other side to exist.
But parental obligation is not unique as an obligation—the obligation
to act  justly towards others is a universal, rather than a special,
obligat ion.

  Parental obligat ion is sim p ly a concrete exam p le of the obligation 
to  not  aggress. By taking care of their child in the wom b , the parents
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prevent  an aggression  that would h appen if they were, instead, to tear
h er aw ay from  t h e life suppor t  she gets there.

  T h e nature of childhood and growing m aturity indicate a built-in
boundary: when the child can fend for herself, the parents have
fulfilled  their  obligation to  her . Thereafter, things are in her hands.

  O n ce again , however, in the case of procreation, the parents’
power over ch ildren begins as being total. T h erefore, if th rough  their
n egligence or intent harm results to the child (because of the child’s
loss or lack of sustenance), then as a m atter of practical fact, the
parents have caused the harm .  Thus, parental obligation does not
stem  from  h ar m  done; it  stem s from our  ob ligation to avoid causin g
the innocent  to  be harm ed.

  Fur thermore, th reats of harm  can  be considered, in  themselves, as 
form s of aggression. T h e kind and degree of prevention that is owed,
however , depends upon the kind and degree of threat that is imposed.
W h en we drive a car, at the m inim u m , we m u st  stay alert and drive
carefully. W h en people drive drunk, we have no obligation to wait
unt il they hit som eone before we take them  o ff the road. Even  befo re
th ings happen, the obligation to drive responsibility is there. In this
case, the essen t ially  negative obligation  that drivers h ave requires
them to take positive preventative steps.

  C o n cept ion is not, in itself, endangerm ent or a threat of h arm ; it
is a no rmal, n atural fact of life. Pregn ancy autom at ically  protects the
child again st  the possib le dangers of an unsupportive environm ent.
Yet by conceiving a child, parents give them selves a life-or-death
power  over  her, and  they get th is cont ro l without her consent .
C h ildren are “captives” of their parents.

  If parents willfully use their powers as “captor” to put their child
in harm’s w ay (no t  feeding her, for exam p le), they caused the danger
w ithout  her consent . If the ch ild is h arm ed (starves to  death ), they
also  willfu lly caused the harm  w ithout  her consent . Even  sim p le
eviction  from  the womb initiates force and violates the child’s r igh ts
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(in  m o st abortions, however , th e ch ild is first  dism embered, or
poisoned, th en evicted).

  Many m en want abortion legal because it enables them to  escape
their  responsibilities to  help  support their children. T h anks to  our
h u m an nature, all of us are quick to hold others accountable for their
actions, w h ile none of us wants to be held accountable for our own.
But “Life, Liberty, and the pursuit of H appiness” does not m ean  that
w e may escape our obligations by killing our creditors.

  Rather than abortion protecting parents from  slavery, it imposes
slavery  upon children. It forces children to be m o r e than good
Sam aritans; it requires them  to die to  serve another’s purpose. T h e
right  to  control one’s own body, however, prohibits the choice to  k ill 
o r  abandon  one’s ch ild. For  the prenatal child, the mo ther ’s wo mb  is
h o m e; th is is w h ere sh e needs to  be—and th is is w h ere she has the right
to  be.
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